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Editorial 

 

 

For decades now legal fraternity has been preoccupied with attempts to 

explain the relationship between legal and social change in the context of 

development and society. They viewed the law both as an independent 

and dependent and variable (cause and effect) in society and emphasized 

the interdependence of the law with other social systems. In its most 

concrete sense, social transformation means the change the society 

envisages in keeping with the demands of social, economic, political and 

historical factors. Social change brings about a change in the thought 

process of the people living in the society. Social change also has an 

impact upon the governance of a country. Such changes impact upon the 

rights of the people and also subaltern thoughts.  

Law is the reflection of the will and wish of the society. It is responsible 

for the social transformations. The relationship between law and society 

works in a circular motion. On one hand the law changes the society and 

compels the society to be changed according to it. And on the other hand 

society changes the law as per its demands and needs. Legislated law, 

judicial interpretations, and custom and usages having the force of law 

play an important role in bringing about social change. When law 

changes the society it is the sign of beginning of the development of the 

society. When society changes law it is the sign of maturity of the 

society. The Shahabano case, Vishakha case, transgender case, the 

Nirbhaya case, Shabarimala case, Triple Talaque case environmental 

cases were some of the areas where the commonest of the common man 

was able to raise a voice and say how the law must be, what must be the 

punishment etc. The change required in the society can be initiated by a 

single person also and this has been proved in India right from Raja Ram 

Mohan Roy; Eishwar Chandra Vidyasagar, Dayanand Saraswati to 

Mahatma Phule, Mahatma Baseswar, and Mahatma Gandhi up to  Mother 

Teresa, Baba Amte,  Anna Hazare! Thus the demand takes root and 



 

 

compels the government to either reform the existing laws or make new 

or even delete the existing unworthy laws.  

Education too is a very important instrument of social change.  Social 

change refers to an alteration in the social order of a society.  As a result 

of rapid industrialization,  growing  urbanization  and  changes  in  the 

human  intellect  society  needs  to change  in  order  to  cope  with  the  

gradual  changes.  Education can initiate social change by bringing about 

changes in the outlook and attitude of people. Present education system is 

totally mechanized and homogenising which curbs the individual 

thinking and self-learning.  

Education is the root cause of social and cultural changes that takes place 

within the society. Education has  been and  is  being  played  as an  agent 

of socialization  of the  youth so as to reach the expectations of the 

society. Technology is another instrument of social change and 

development. With the introduction of technology in all walks of life, 

minimal knowledge of technology is the need of the hour.   

Keeping the current developments and the emerging trends in mind, the 

Department of Law, University of North Bengal, had organised the 

National Law  

Conclave on the theme “Law as an Instrument of Social Change: 

Issues, Challenges and Emerging Trends” in November 2019.This 

special issue of the Indian Journal of Law and Justice is an anthology of 

the selected papers presented in the Conclave    which intends obtain the 

bird’s eye view of the changes that have occurred and to ascertain how 

the jurists interpret the phenomenon of change. 

 

 

 Prof. Gangotri Chakraborty 

Chief Editor
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The Concept of “People” in “We the People of India…” 

Reality and Transformation 

     Prof. (Dr.) Gangotri Chakraborty
1 

 

Abstract 

This article shows that the concept of “people” in the Preamble of the Constitution of 

India is vague and confused and victim of severe politicking. Such “people” cannot be 

the “sovereign” that gave themselves the Constitution. The concept of “people” in the 

Constitution has an overlap with the “citizenship” that often used interchangeably and 

nationalism. In the post-independence era the concept of “people” has become more 

elusive and there is a need to take stock of the situation resulting from right wing 

majoritarian politics. 

Key Words: People, Constitution of India, Citizenship, Politics. 

 

I. The Canvas 

The popularly understood meaning of the word people is human beings making 

up a group or assembly or linked by a common interest. In the Constitution of 

India the opening sentence of the Preamble states that “we the people of 

India…” It can be safely assumed that this expression was intended to mean the 

citizens and the nationals of India. The constitution was written and passed by 

the constituent assembly in 1949 and the constituent assembly itself was elected 

in 1946, “we the people” in the constitution refers to the people in India. 

Whether the Constituent Assembly was a true representative of the people of 

India is not the subject matter of discussion of this paper. 

This paper raises question relating to the concept of “people” as existed in the 

mind of the framers of the constitution during 1946 and 1949-50. 

 

                                                           
1
Professor and Head, Department of Law, University of North Bengal 
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This is because “People” at the time of the Drafting of the Constitution for the 

geopolitical territory of a nation called “India” had to be, of necessity, “Indians” 

by which expression one understands that the “people’ were either persons who 

had acquired citizenship of India and/or Indian nationals who were born in India 

or born of parents and grandparents born in India and hence natural “citizen” of 

India. 

 

II. Colonial Hangover 

The legal status of peoples in the Indian subcontinent was an important driver of 

the anti-colonial, nationalist movement. Since the emergence of India as an 

independent nation in 1947, the terrain of citizenship has continued to be 

characterized by multiple contestations, linked to different historical periods and 

to varying socio-political causes. 

 History is witness to the fact that during the period in question, there were 

communal riots and inter country migrants and refugees from the newly created 

countries namely the West Pakistan and the East Pakistan as the undivided India 

now stood divided on religious lines. There was an exodus of people from East 

Pakistan [now Bangladesh] and West Pakistan, [now Pakistan]. People who fled 

each of these countries were loosely referred to as “refugees” which broadly 

included the illegal emigrant also. Whether the “refugees” were included within 

the purview of “people” is not expressly deliberated anywhere. However, the 

fact that the victims of communal riots and/or refugees and/or migrants from 

Pakistan and the erstwhile East Pakistan remained confined to the Refugee 

camps and were not “Indian” at that point of time. Had they been “Indian” they 

would not have been in refugee camps at that point in time.  

Moreover, there were less number of people who had come to India from other 

foreign countries and eventually settled down in India. Whether the expression 

“People” included them for being “People of India” who gave the Constitution 

to themselves is not made clear anywhere. One cannot but recall in this context 

that the partition of India was on the basis of religion. Although India chose to 

remain secular and encouraged people of all religion and ethos to settle in India. 
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The question that arises is whether such “settlers” were also part the concept of 

the“People” who gave themselves the Constitution. 

Therefore, from the above factual discussion the question arises whether: 

a. The texture of “people” were homogenous or heterogeneous” at the time 

of making of the Constitution? By the term homogenous it is assumed 

that the “People” as mentioned in the Preamble spoke of “People” who 

were “Indian” or “Bharatvasi” [that is citizens/nationals of India] at that 

point of time and not the victim migrants and refugees of the communal 

riots. 

b. Today there is the Indian diaspora as there are people with Indian roots 

settled down all over the world. They are citizens of the respective 

countries where they have chosen to settle down and yet continue to 

identify themselves as Indians.It is again presumed that in the absence 

of clarity that they are a later addendum to the concept of “People” in 

“We the people...” They are the “people” of “future” as against the 

“people” in the 1946-1950-time slot. 

III. People’s Tryst with Destiny 

By the Indian Independence Act 1947, the British gave up their suzerainty over 

India there were still some princely States that were ruled by the prince and 

kings.Each of them were free to choose whether to join any one of the newly 

independent countries of India or Pakistan or to remain outside them. For a short 

time, some of the rulers explored the possibility of a federation of the States 

separate from either, but this came to nothing. Most of the states then decided to 

accede to India or to Pakistan, such as Junagadh (1947–1948), Hyderabad on 18 

September 1948, Bilaspur on 12 October 1948, and Bhopal on 1 May 1949 

joined the Union of India. It can thus be assumed that they were part of Indian 

polity at the time of drafting of the constitution and adopting it. Travancore  

chose to remain an independent country.AfterIndianindependence, 

Travancore and Cochin (now Kochi) merged to form the state of Travancore-

Cochin; boundaries were redrawn, and it was renamed Kerala in 1956. Hence at 

the time slot of 1947 to 1950 it was not a part of “we the people of India”.Till 
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the abolition of Privy Purse during Mrs. Indira Gandhi’s regime in 19712 most 

of the princely states in India were clinging to a separate identity with the rajas 

and maharajas at the helm of affairs even though they had become a part of the 

Union of India. Many States accrued to India at a later stage for example Goa3, 

Sikkim4 and Jammu & Kashmir5. People belonging to these Princely States 

could not have been within the ambit of “people” in the Preamble. 

There were also the Indian enclaves in the territory of Bangladesh and 

Bangladesh enclaves within the geopolitical territory of India till the enclave 

exchange in the year 20156. The population of these enclaves would not have 

formed a component of “people” in 1950 and whether the population of Indian 

enclaves in Bangladesh were part of “people of India” is not known. Obviously, 

there is a notional extension of the horizon of the concept of “people in the 

Preamble. 

Today the concept of “people” in the preamble of the Constitution is wider and 

heterogeneous and still expanding. Such being the case there is likely to be a 

transformation in universal common consciousness that had prompted the 

drafting of the Constitution of India. India is no longer confined strictly and 

narrowly within the geopolitical territory of India. India also has a diasporic 

face. Accordingly, the philosophy behind the Constitution of India has also 

undergone and is still undergoing a silent evolution, without which the legal 

system would not gain peoples acceptance and validity. 

                                                           
2
Privy Purse was abolished by the Constitution of India (twenty six Amendment) Act, 

1971 and came into effect on 26 December, 1971. 
3
Goa was liberated by the Indian Army from Portuguese colonisation on December 19, 

1961 and became an Union Territory along with the enclaves of Daman and Diu. 

On May 30, 1987 Goa was conferred statehood and became the 25th state of the 

Indian Republic. 
4
On 16 May 1975, Sikkim became the 22nd state of the Indian Union, and the 

monarchy was abolished. To enable the incorporation of the new state, the Indian 

Parliament amended the Indian Constitution. 
5
Jammu & Kashmir Reorganisation Act, 2019 

6
The exchange of enclaves was to be implemented in phases between 31 July 2015 and 

30 June 2016. The enclaves were exchanged at midnight on 31 July 2015 and the 

transfer of enclave residents was completed on 30 November 2015. This by The 

Constitution (100 Amendment) Act, 2015  
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During the drafting process of the Constitution, which lasted from 1946-49, a 

considerable amount of discussion and energy were devoted to the concept of 

citizenship that would be enshrined within the constitutional text. The final text 

of the provisions relating to citizenship was decided after several rounds of 

revisions to drafts prepared by successive preparatory committees over a period 

extending to two years7. However, the Preamble does not use the words citizen 

or national, it uses the word people. 

IV. People-Citizen-National: In Search of a Nomenclature 

Nationality and citizenship are often used interchangeably in general discourse 

in India. There is a certain ambiguity about these terms, especially in more 

recent times, when ‘nationality’ and ‘nationalism’ have once again become sites 

of strife. Several groups of citizens have been charged with ‘anti-national’ 

sentiments, even as their citizenship is seemingly accepted. Moreover, these 

expressions are not used in the Constitution of India. It uses the word “people”, 

not citizen, not national but people. In a case decided in the 1960s, the Indian 

Supreme Court held that citizenship is applied only to natural persons and 

connotes a legal status that determines civil and political rights within the 

context of domestic law8 

Citizenship at the commencement of the Constitution was that: 

1. Every person who has his domicile in the territory of India and 

2. Who was born in the territory of India; or 

3. Either of whose parents was born in the territory of India; or 

4. Who has been ordinarily resident in the territory of India for not less 

than five years preceding such commencement,  

Shall be a citizen of India9 

Rights of citizenship of certain persons who have migrated to India from 

Pakistan was laid down as: 

                                                           
7
AshnaAshesh& Arun Thiruvengadam, Report on Citizenship Law: India, (Aug. 25, 2020 

3:30 P.M.) 

https://cadmus.eui.eu/bitstream/handle/1814/47124/GLOBALCIT_CR_2017_12.pdf. 
8
 The State Trading Corporation of India Ltd. And Ors. v. The Commercial Tax Officer, 

Vishakhapatnam and Ors. 1964 SCR (4) 89. 
9
Article 5, IX, CAD, 30

th
 July, 1949 to 18

th
 September, 1949 (1999) 
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Notwithstanding anything in Article 5, a person who has migrated to the 

territory of India from the territory now included in Pakistan shall be deemed to 

be a citizen of India at the commencement of this Constitution if: 

(a). he or either of his parents or any of his grandparents was born in India as 

defined in the Government of India Act, 1935 (as originally enacted); and 

(b)(i) In the case where such person has so migrated before the nineteenth day of 

July, 1948, he has been ordinarily resident in the territory of India since the date 

of his migration, or 

(ii) in the case where such person has so migrated on or after the nineteenth day 

of July, 1948 , he has been registered as a citizen of India by an officer 

appointed in that behalf by the Government of the Dominion of India on an 

application made by him therefor to such officer before the commencement of 

this Constitution in the form and manner prescribed by that Government, 

Provided that no person shall be so registered unless he has been resident in the 

territory of India for at least six months immediately preceding the date of his 

application10. In other words such a person was not “people of India” but was 

deemed to be a people of India by conferment of such right. 

Rights of citizenship of certain migrants to Pakistan was also determined stating 

that notwithstanding anything in Articles 5 and 6, a person who has after the 

first day of March, 1947, migrated from the territory of India to the territory 

now included in Pakistan shall not be deemed to be a citizen of India, provided 

that a person who, after having so migrated to the territory now included in 

Pakistan, had returned to the territory of India under a permit for resettlement or 

permanent return issued by or under the authority of any law and every such 

person shall for the purposes of clause (b) of Article 6 would be deemed to have 

migrated to the territory of India after the nineteenth day of July, 194811 

Rights of citizenship of certain persons of Indian origin residing outside India 

was determined as: 

Any person who or either of whose parents or any of whose grandparents was 

born in India as defined in the Government of India Act, 1935 (as originally 

enacted), and who is ordinarily residing in any country outside India as so 

defined shall be deemed to be a citizen of India if he has been registered as a 

                                                           
10

 Article 6, IX, CAD, 30
th

 July, 1949 to 18
th

 September, 1949 (1999) 
11

 Article 7, IX, CAD, 30
th

 July, 1949 to 18
th

 September, 1949 (1999) 
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citizen of India by the diplomatic or consular representative of India in the 

country where he is for the time being residing on an application made by him 

therefor to such diplomatic or consular representative, whether before or after 

the commencement of this Constitution, in the form and manner prescribed by 

the Government of the Dominion of India or the Government of India12 

However, a person voluntarily acquiring citizenship of a foreign State could not 

to be citizen of India by virtue of Article 5, or be deemed to be a citizen of India 

by virtue of Article 6 or Article 8, if he has voluntarily acquired the citizenship 

of any foreign State13 thus denying the diasporic face of India. The diasporic 

face of India in the period of globalisation is very important. 

Much changes have taken place since the adoption of Constitution of India in 

1950. Much combination and permutation has taken place. Though Articles 2- 

314speak about re-organisation of State, there were some princely States which 

were not even part of India in 1949-1950 and were added later and hence in that 

period in time they could not have been part of the “people” of India. 

There was a realisation in the then government of India and the framers of the 

Constitution of India that all were not people of India. Had that not been so, the 

Immigration (Repulsion from Assam) Act 1950 would not have been enacted. 

The Constitution was adopted in 26 January, 1950 and came into force on 

1March, 1950 within a gap of 33days. That should reflect how unsure the 

framers of Constitution were regarding who the “people” of India were. 

Citizenship in India, then, has been deeply marked by colonial continuities and 

ruptures. It is, at the same time, being transformed by demographic and political 

shifts. In recent years, the rise of Hindu majoritarian parties at regional and 

                                                           
12

 Article 8, The IX, CAD, 30
th

 July, 1949 to 18
th

 September, 1949 (1999) 
13

Article 9, IX, CAD, 30
th

 July, 1949 to 18
th

 September, 1949 (1999) 
14

 Article 2, The Constitution of India: Parliament may by law admit into the Union, or 

establish, new States on such terms and conditions as it thinks fit. 

Article 3, The Constitution of India: Parliament may by law  

(a) form a new State by separation of territory from any State or by uniting two or 

more States or parts of States or by Uniting any territory to part of any State; 

(b). increase the area of any State; 

(c). Diminish the area of any State;  

(d). alter the boundaries of any State;  

(e). alter the name of any State… 
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national levels has added a further level of complexity to these trends. 

NirajaJayal has persuasively argued that the substantive character of Indian 

citizenship has changed over time, from ius soli to ius sanguinis15. At the time 

of the commencement of the Constitution, Jayal argues, the organizing principle 

was ius soli i.e. on the basis that birth on the soil of India16 would confer 

citizenship rights although this was mixed with other bases. But this was the 

basis of deciding who were the “people” of India. 

More recently, however, the organizing principle of Indian citizenship has, in 

Jayal’s view, leaned more towards ius sanguinis, i.e. based on descent or 

through the citizenship of parents, and expressly disfavouring those who are 

Muslims. It is argued that alongside this shift, there are other changes afoot, 

because although there has been a shift towards the privileging of Hinduism in 

matters relating to citizenship laws more recently, this movement has not been 

uniform as Hindu Tamils from Sri Lanka have not benefited much from this 

trend. So, religion is not the sole explanatory factor for the complex trajectory of 

citizenship laws in India and nor for deciding who are the people of India. The 

terrain of citizenship laws continues to be a shifting, evolving space that will no 

doubt see further change in the future, in response to agonistic contests between 

different groups of Indian citizens. 

 

V. Jurisprudential Rumbling 

The Kelsonian concept of the basic transcendental metaphysical abstract norm 

in India has transformed vastly from what was perceived on 26 November, 1949 

and till date. The universal values that formed the bedrock of the Indian 

Constitution in 1950s are no longer the same. India is no longer a Socialist State 

except as a word in the Preamble. The transition from socialism to capitalism, 

from public sector to private sector without an amendment of the Preamble or 

the Constitution bespeaks of such transition and transformation from what it had 

been in 1949-50.  

According to Dr. B. R. Ambedkar, not just those who were part of Constituent 

Assembly or the people who lived at that time but also the people who would 

                                                           
15

Niraja Gopal Jayal, The Oxford Handbook of the Indian Constitution, (OUP, 2016) 
16

 Kevin Walby& Michael Haan, Caste Confusion and Census Enumeration in Colonial 

India, 1871-1921, XLV (9) Histoiresociale 301, (2012). 
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live in India in futurewere a component of “We the people of India”. The 

expression “people” in the preamble, according to Ambedkar, embraces the past 

present and the future.He stated that17:  

“I remember the days when politically minded Indians, resented the expression 

“the people of India”. They preferred the expression “the Indian nation.” I am of 

opinion that in believing that we are a nation, we are cherishing a great delusion. 

How can people divided into several thousands of castes be a nation? The 

sooner we realise that we are not as yet a nation in the social and psychological 

sense of the word, the better for us. For then only we shall realise the necessity 

of becoming a nation and seriously think of ways and means of realising the 

goal”.  

In other words, according to Ambedkar the heterogeneity of Indian polity and its 

fragmentation into several castes, class, race, tribe and religion prevented it from 

being a “nation”, there was problem with determinations of citizenship in that 

politically fluid situation of 1947 to 1950, hence the members of the constituent 

assembly, including Babasahib Ambedkar, thought “people” was a safe and 

neutral expression. 

The reason for making such a statement is becoming clearer by the day. Tagore 

had termed India as a human pilgrimage18where people from all over the world 

came to settle down. This is utopia, an ideologically ideal situation. However, 

resources do not increase with increasing population neither does love for the 

nation increase with increasing population. “People” who are citizens of India, 

nationals of India along with those persons that are accepted as Indian have the 

first claim over the resources, and yet they are not necessarily nationalist. It is, 

therefore, important to identify people of India. 
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Rabindranath Thakur, “Bharat Tirtha”.According to him, this land is so pious and 

honourable that it is to be worshipped whole heartedly. India is the land which 

welcomes every individual, human race, tribe with same warmth of heart. It is a unique 

quality of mother India that she never closed her door over any one, enduring 

immense pain. -”Nobody 
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The realisation of this goal is going to be very difficult – far more difficult than 

it has been in the United States. The United States has no caste problem. In 

India there are castes, sub castes, religions that do not reflect the notion of 

homogenous people.In the first place because they bring about separation in 

social life and they generate jealousy and antipathy between caste and caste.All 

these difficulties must be overcome to become a nation in reality. For fraternity 

can be a fact only when there is a nation. Without fraternity, equality and liberty 

will be no deeper than coats of paint.Fraternity means a sense of common 

brotherhood of all Indians – of Indians being one people. It is the principle 

which gives unity and solidarity to social life. It is a difficult thing to achieve.19 

This also makes the identification of “We the people of India illusive to say the 

least. 

While speaking on November 25th 1949, addressing the member of the 

Constituent Assembly on the issue of fraternity Dr. Ambedkar narrated a story 

to bring home the point. 

“Fraternity means a sense of common brotherhood of all Indians – of Indians 

being one people. It is the principle which gives unity and solidarity to social 

life. It is a difficult thing to achieve. How difficult it is, can be realised from the 

story related by James Bryce in his volume on American Commonwealth about 

the United States of America. 

The story is – I propose to recount it in the words of Bryce himself: 

“Some years ago the American Protestant Episcopal Church was occupied at its 

triennial Convention in revising its liturgy. It was thought desirable to introduce 

among the short sentence prayers a prayer for the whole people, and an eminent 

New England divine proposed the words `O Lord, bless our nation’. Accepted 

one afternoon, on the spur of the moment, the sentence was brought up next day 

for reconsideration, when so many objections were raised by the laity to the 

word nation’ as importing too definite a recognition of national unity, that it was 
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dropped, and instead there were adopted the words `O Lord, bless these United 

States.” 

There was so little solidarity in the USA at the time when this incident occurred 

that the people of America did not think that they were a nation. If the people of 

the United States could not feel that they were a nation, how difficult it is for 

Indians to think that they are a nation?”20 

“We”were, therefore, not yet a nation because we were fragmented in castes, 

religion, class, gender, politics and ideology and hence we became“the People 

of India” as the first 5 words of our preamble connotes.  Although the 

constitution was drafted by handful of Indians who were elected by limited 

franchise in the drafting committee called constituent assembly, still it 

represents the decision of the whole country to “solemnly resolve” and adopt, 

enact and give themselves the Constitution. 

The political forefathers of our nation were very much appeased by the 

parliamentary form of government of Britain because of its accountability to the 

people. They saw this system of governance as the tool for upliftment of masses 

and development of Indian subcontinent by ensuring equal and full participation 

of people in making government and directing its policies. And that is why 

during framing constitution they chose parliamentary form of government rather 

than presidential form like the USA. The preamble is an introduction to the 

spirit of constitution, and as whole governance was about to be built by the 

people and for the people of India ‘We the people of India’ gave Indians full 

authority to dictate their own future.It also signified that people are sovereign. 

However in the absence of clear indication as to who are  the “people” of India, 

sovereign becomes the handmaid of confused politics.  

State is a political community. It has a definite territory. If the state is run by a 

government which is appointed by people, people are sovereign [at least on 

paper] because it is from them it derives its legitimacy. In medieval time 

govt./rulers/councils used to derive their legitimacy based on divine right to 

rule. Kings were God’s representatives on earth. Eventually Church 

assertedGod’s relation with the Church and Church appointed the monarch. 
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Thus, God was true sovereign but had an exclusive relation with the Church and 

the monarch derived his/her power from God through the intervention of the 

church. When people asserted their right and ability to commune with god 

without church’sintercession, divine right of kings also took a blow along with 

that of the Church.  

Without legitimacy a legal system is no system. For a long time God had been 

providing that legitimacy. With the fading away of divine powers question of 

the basis of legitimacy arose.  Then came philosophers like Hobbes, who 

promulgated of social contract between people and the ruler. Ruler(monarch or 

parliament) will protect life and property, in exchange ruler acquires 

unprecedented powers that enable him to do anything in contravention of all 

moralities and values.This proposal was not very liberal, and it was a theoretical 

justification rather than a political event. Then came the social contract among 

people, they formeda political community, which was to be calleda State. To 

formalise the relationship between the ruler and the people and also people and 

people   a constitution had to be drafted to write down rights and responsibilities 

of each. People can be part of many such communities, such as West Bengal is a 

State and yet it is also a state and India which is also a state, Bengalis are part of 

political community of West Bengal and also of the Indian political community. 

Biharis do not decide chief minister of West Bengal. 

We the people mean, people of Indian political community past present and 

future, give this constitution to ourselves. And by the structure of constitution, it 

is applicable to the constituent States and panchayat raj institutions. This 

structure is protected by abasic structure doctrine21of Constitution. So “We the 

people” represent State as political community. Otherwise we the people would 

only mean people of India as existed during 1947-1949-50. 

This is also a HobbesianState, the “people” of India did not sign any 

contracttribal on Sentinelese island don’t even know anything called India, even 

if the islands are a part of India and Sentinelese part of Indian political 

community. So we the people is also a legal fiction that we tell to ourselves, as 

long as it suits us. It is a living vibrant and growing concept above any time 
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frame or space. When One is not able to identify with this legal fiction there 

results Naga insurgents or Maoists or Kashmiri separatists. 

We the people is also a line between absolute despotism and total anarchy. 

There are two condition precedent to being “people”: 

1. They must be bound by or linked by a common interest 

2. There must be solidarity 

The second is brought about by social cohesion and according to Durkheim, 

division of labour is a method of bringing about social cohesion and 

solidarity.All societies necessarily imply some solidarity, or, in other words, 

cohesion between individuals as well as between individuals and society 

(group)22. In India such solidarity is conspicuous by its absence. Hence “people” 

in India is weak concept. 

Be it the hands-off approach of the judiciary, or the constitutional provisions 

that grant the Parliament unfettered powers to enact citizenship legislation or 

identify the people of India – either of these could potentially allow for 

authoritarian excesses. 

VI. Politics of “People” and “People”of Politics 

This article has so far concentrated on the context of identifying the people of 

India from the time of formal independence in the middle of the twentieth 

century till date. During this entire period, the politics of India was dominated 

by the Congress party. The Congress was the leading vehicle for the anti-

colonial, nationalist movement, and had also been the sheet anchor of the 

drafting process of the Constitution. In the post-independence phase, Congress 

governments under Prime Ministers Nehru, Shastri and Indira Gandhi had 

broadly adopted modernist and secular forms of governance. This changed from 

the 1970s onwards under Prime Minister Indira Gandhi who began to adopt 

                                                           
22

 Alexander Gofman V. Jeffries, (ed.), The Palgrave Handbook of Altruism, Morality, 

and Social Solidarity 45-69 (Springer, 2014). 



CONSTITUTION AND SOCIAL CHANGE 

14 

 

strategic policies to court constituencies among religious minorities such as 

Muslims, Sikhs and other groups in particular regions and states of India. 

Several commentators expressed alarm at the overt or covert communalization 

of politics which, they argued, would invite a backlash from Hindu majoritarian 

groups which had remained marginal in the legislative sphere since 

Independence. In the 1990s, this came to pass and the Bharatiya Janata Party 

(BJP) became a significant party representing the interests of the Hindu majority 

at the national level. From having a mere 2 seats in the 540-member lower 

House of Parliament in 1984, the BJP became the single largest party in general 

elections held in 1996, 1998 and 1999, securing more seats than the Congress 

nationwide. It formed the government at the Centre in 1996, but governed only 

for 13 days. In 1999, the BJP-led coalition government was more successful and 

lasted for its full five-year term, the first non-Congress government in India to 

do so. From 2004 to 2014, India was governed by a Congress-led coalition. In 

general elections held in 2014, the BJP was returned to power at the head of a 

coalition government. And returned with more than two third majority in 2019. 

What is striking, however, is that Prime Minister Narendra Modi’s government, 

can govern on its own as the BJP has a majority in the lower house of 

Parliament. Since 2014, the BJP and Hindu majoritarian policies have clearly 

been on the ascendance in Indian politics, a context which frames the policy 

changes in the sphere of citizenship and that leads to further transformation of 

the concept of “people” in India23. 

Some broad trends can be noted in successive attempts at amending citizenship 

laws by BJP governments (which have been in power in 1999-2004 and 2014-

present) which impacts upon the identification of who the people of India areand 

in the case-law emanating from the Indian judiciary in recent years:  

i) a hostile attitude towards ‘illegal migrants’ who, it is argued, have 

swamped states neighbouring Bangladesh including Assam and 

Arunachal Pradesh since the 1960s and must be reined in through 
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changes to citizenship laws. Paradoxically, the same attitude is not 

exhibited towards a similar trend in Western India where people 

from Pakistan have similarly run afoul of citizenship laws while 

crossing the border from Pakistan. As Jayal24 carefully documents, 

the difference may be that of religion. The ‘illegal migrants’ in East 

India are mostly Muslim while those in West India are largely 

Hindu. 

ii) An increasingly open and sympathetic attitude towards claims of 

citizenship advanced by Hindus, Buddhists, Jains, Sikhs and 

Christians, especially when made from the South Asian region, on 

the ground that being religious minorities, they face persecution in 

Muslim-majority societies. The same sympathy is not extended to 

persecuted groups like Ahmaddiyas and Shias or, for that matter, to 

Tamils from Sri Lanka. There is an actively hostile approach to 

claims advanced by Muslims generally25.  

iii) An active pursuit of policies aimed at the eventual goal of dual 

citizenship for people of Indian origin (or the Indian diaspora). 

Though aimed at the overall diaspora, these policies seem aimed at 

benefiting groups located in particular regions of the world, 

including North America and the United Kingdom, which are more 

affluent and better placed to aid political parties and policies of 

foreign investment. These trends are reflected in the body of two 

recent attempts at amending the Citizenship Act of 1955, introduced 

in 2015 and 2016. The Citizenship Bill of 2016 was introduced in 

the Lok Sabha (the lower House of Parliament) and is pending 

before a Parliamentary committee.  

The 2016 Bill has been criticised as being discriminatory against Muslims. One 

would be remiss however, in characterising this issue purely as one of religious 

bias. As mentioned, this Bill is also silent on the Tamil refugees from Sri Lanka, 

who are predominantly Hindu and constitute one of the largest refugee groups in 
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India. Tamil refugees have not only been at the receiving end of the 

government’s indifference but have also been subjected to differential treatment 

even in terms of the fees that is to be paid for applying for citizenship26. 

 These are but illustrations of the government’s attitude towards Tamil refugees. 

The purpose of these illustrations of legislative and policy measures that exclude 

or allegedly discriminate against the predominantly Tamil refugee population 

legally residing in India was to complicate the claim that the shift in citizenship 

laws in India is shaped by religious and communal considerations alone. The 

story of the sustained neglect of Tamil refugees indicates religion, while 

undoubtedly an important factor, is not the only factor at play. Beyond this, in 

the broader political landscape, the issue of nationalism has come to the fore in 

recent years. Right wing groups have charged that various groups of people 

harbour ‘anti-national’ sentiment. Typically clouding the concept of “people” 

even further even in the context of the present times27.  

Anti-nationalist/anti citizenship charges are levelled not only at Muslims and 

other minority groups, but also at members of the Hindu majority who are 

academics, writers, artists, public intellectuals and anti-superstition activists 

who do not subscribe to the views of these right wingideologues. What is 

worrying is that very often, these charges of fringe groups have resulted in state-

sponsored charges of sedition and other criminal proceedings. Traditional 

symbols of nationalism, such as the national flag and the national anthem are 

being elevated in their symbolism by both state and non-state actors, and people 

who object to this trend are subjected to forms of abuse, from psychological to 

physical to murder in extreme cases. To understand these trends, one has to 

adopt a broader perspective. Laws that seek to prohibit cow slaughter and secure 

the banning of beef may seem, at first blush, to be about issuesother than 

citizenship. However, if we view citizenship as being about deeper issues of 
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identity, including about what individual citizens can eat, read, think or do, then 

these laws do implicate aspects of the concept of “people” in India. This is 

equally true about laws which seek to make the ‘Unique Identification 

Document’ or ‘Aadhaar card’ mandatory for all banking and tax transactions 

and for being able to use a cellphone. The latter promises to embed in the Indian 

legal regime, the largest system of State surveillance ever conceived and will 

undoubtedly have implications for the enjoyment of broader rights and 

privileges as “people” of India28. 

VII. Encapsulated View 

This article has sought to provide an overview of the historical circumstances 

and events that have shaped the constitutional provisions and legislative 

landscape relating to the concept of “people” as enshrined in the Preamble of the 

Constitution of India and blow the myth surrounding its sovereignty. As with 

many other nations, particularly in South and South East Asia, citizenship 

discourse in India has been affected by multiple factors such as:  

1. the history of practices of colonialism and the type of citizenship regime 

that was in place during the colonial period;  

2. the choice of the independence generation about the type of citizenship 

regime that would be enshrined for the post-colonial phase;  

3. the continuing legacy of colonial trends into the independence era as a 

result of forced migration and/or seclusion of groups of populations;  

4. the changing contours of identity politics which affects the evolution of 

the concept of “people”;  

5. the concept of “people” as adopted by leaders and major national 

parties; and  

6. the demands of practical politics which requires the building of political 

constituencies by pampering them and the ‘othering’ of particular 

groups. 
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 The framers of India’s constitution adopted a modernist, secular notion of 

“people” by seeking to incorporate a broadly jus soli conception of people in the 

Constitution. Over time, this has been modified to incorporate various elements 

of a jus sanguinis model of citizenship, with the insertion of notions of descent, 

common religious identity and common ‘national’ values into the discourse of 

“we the people of India”29. 

This makes it imperative that other institutional actors step in to prevent a 

situation where this important constitutional terrain is captured by particular 

groups. Constitutional stability requires a balance among competing groups and 

their interests and current Indian citizenship laws exhibit a tendency to move 

towards an extreme end diffusing the face of the “people” of India. When 

ordinary politics and the courts do not seem able to play a moderating influence, 

some other actors are required to step in to fill the gap. On this issue that is of 

vital interest, civil society groups and academics may have to play that role, at 

least in the short term. Raising the profile of these issues, which usually stay 

below the national radar, is therefore an imperative30. 

The concept of “people” as mentioned in the Preamble of the Constitution of 

India has  evolved over a period of seventy years but has not been able to show 

an identifiable face. One is not sure whether a vote bank can be a sovereign, that 

too a vote banks that are so pliant and malleable as in India. If “People” of India 

is to be a sovereign, then the “people” must have one face and one identity 

unregimented by narrow religio-political considerations. People cannot be 

nation. Nation has people in it. Unless we are able to form a nation, un-

fragmented by petty considerations of caste, regionalism, we will not find our 

identity as people. 
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Abstract 

Society in India has always been very complex. Diversity of culture, religion, philosophy 

and political thought has been the essence of India.In 1950, the Constitution of India 

came into force and India became a ‘Republic’ and a nation with federal structure. 

States were divided on the basis of language and also culture. The multicultural 

characteristic of the country became more prominent than before. However, the ‘will of 

the people’ was reflected in the Constitution and the foundation of ‘Rule of Law’, good 

governance and respect for multiculturalism was laid therein. The goal of a new and 

vibrant India was in the minds of the Legislature, who were mostly the freedom fighters 

and who had dreamt of a new India. However, with the passage of time the interest of 

the common man receded in the background and they were left helpless and hapless. It 

was at this time the judiciary took up the task of acting as a catalyst in bringing about 

social change according to the changing needs of the society. The Indian judiciary 

rejected the British concept of dictatorship in the legal framework and evolved new 

devices to balance the conflicting needs of the society. The Indian judiciary while 

rejecting the Austinian brand of legal positivism reconciled both the conflicting interests 

of the society. Over the years legal justice has made way for social justice through a 

dynamic judicial process and creative jurisprudence which affirmatively rights both 

ancient and recent wrongs. There has now been a remedial realism to forensic 

formalism. 

 

Keywords: Society, Social change, Constitution, Judiciary in India,Judicial Process 

 

I. Introduction 

Society in India has always been very complex. Diversity of culture, religion, 

philosophy and political thought has been the essence of India.  
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Even before it became a nation state, during the Islamic and Colonial period, the 

complexity of Indian society was no less. Administering such a society has been 

an uphill task for both Muslim and English rulers. 

The Britishers who remained in India were least concerned with the changing 

needs of the Indian society. As a result, the Indian legal system before 1947 was 

static, stale and counter-productive to social change and social justice. It was 

anti-people where the human dignity was brutally suppressed in order to 

augment the mission of the British rule. This made the legal fraternity of judges, 

lawyers and jurists insensitive to the likes and dislikes of the Indian people. The 

Britishers had taken particular care to ensure that the courts of the Raj were not 

empowered to question governmental action. They imposed severe substantive 

restraints on the civil liability of the government2 The judiciary was a unique 

bureaucracy within the imperial state. Judges were selected for their 

conservation, loyalty and independence.3 It was a safe institution for the cover 

of the British regime. The theory of John Austin was applied to the fullest where 

“law was the command of the British sovereign”. The concept of master-servant 

relationship was accepted by a section of Indian society and the Britishers 

administered justice according to their law, pretending to be impartial and 

neutral. The Indian society was divided and broken into sections on the basis of 
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 The civil liability of the government was exempted in Bank of Bengal v. United 

Company (1831) 1 Bignall’sReports 87; P. and O. Steam Navigation Co. v. Secy. Of 

Stgate for India (1861) 5 Bom HC Report Appendix 1; NobinChander Dey v.  Secretary of 
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813. The clarity regarding civil, tortuous, constitutional liability of the government is 

also a product of post-emergency social dynamics evolved by the Supreme Court 

specifically after Maneka Gandhi v. Union of India AIR 1976 SC 597 
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caste, creed, region, occupation, language and religion; best suited for the 

Britishers.  

 The dream of the freedom fighters to see a new India was realised in 1947 and 

with the passing of the Indian Constitution in 1950; the dawn of a new era was 

ushered. The Preamble of the Constitution along with the Fundamental Rights 

(Part III) and Directive Principles of State Policy (Part IV) gave a tool in the 

hands of the law-makers and law-enforcers to lay the foundations of social 

dynamics in India. 

 In 1950, the Constitution of India came into force and India became a 

‘Republic’ and a nation with federal structure. States were divided on the basis 

of language and also culture. The multicultural characteristic of the country 

became more prominent than before. However, the ‘will of the people’ was 

reflected in the Constitution and the foundation of ‘Rule of Law’, good 

governance and respect for multiculturalism was laid therein. 

As a result, there were two layers in the society, a layer of formal positive law 

enacted and implemented by the institutions and the agent of the government 

and another layer of socio-religio-customary legal practices which neither had a 

formal shape nor could be implemented formally. This was true of all the 

communities in India be it Hindu, Muslim, Christian, Parsi or Jew. In the latter 

four cases however the religious institutions supervised such socio-religious 

practices. These latter matters were termed ‘personal’ and largely became a 

matter of the community with restrained governmental intervention. The formal 

law enacted by the organ of the government was strictly and rigidly positivist in 

approach and this came to be known as the public law.4 

 

II. Indian Judiciary as a Catalyst in bringing about Social Change 

 The goal of a new and vibrant India was in the minds of the Legislature, who 

were mostly the freedom fighters and who had dreamt of a new India. However, 

with the passage of time the interest of the common man receded in the 

background and they were left helpless and hapless. It was at this time the 

judiciary took up the task of acting as a catalyst in bringing about social change 

according to the changing needs of the society. The Indian judiciary rejected the 
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British concept of dictatorship in the legal framework and evolved new devices 

to balance the conflicting needs of the society. The Indian judiciary while 

rejecting the Austinian brand of legal positivism reconciled both the conflicting 

interests of the society. This movement was largely possible due to the efforts of 

the Indian judges like Krishna Iyer, P.N. Bhagwati and others who rejected the 

Anglo-Saxon jurisprudence as being anti-people, draconian, cancerous and 

smuggled system which was alien to the genius of the country.5 Moreover, the 

realist school of jurisprudence exploded the myth that the judges merely 

declared the pre-existing law or interpreted it and asserted that the judges made 

the law. It stated that the law was what the courts said it was. 

In the words of Justice Bhagwati,
6
 

Today a vast revolution is taking place in the judicial process, the 

theatre of law is fast changing and the problems of the poor are coming 

to the forefront. The court has to innovate new methods and devise new 

strategies for the purpose of providing access to justice to large masses 

of the people who are denied their basic human rights and for whom, 

freedom and liberty have no meaning. Thus, a new sociological 

jurisprudential approach wherein law is committed to the service of the 

people, law as a vehicle of social transformation and above all with 

social objectives, is geared to remove the social disabilities, 
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 Justice Reddy had observed that “The colonial rulers when they left our shores, 

bequeathed to the bourgeoise who succeeded them, an ideology which paid homage 

to freedom and fair play. The doctrines were there. The weapons were there. The 

rulers seized the doctrines and the weapons and their judges fashioned a jurisprudence 

in which freedom was the key note. But this is now a ferment. The very weapons 

wielded by the earlier ruling classes are now being steadily turned against them. The 

courts have evolved a great jurisprudence around the doctrines of natural justice, ultra 

vires and habeas corpus. The doctrine of equality and the right to life have currently 

been seized upon to fight the cause of prisoners, destitute women, bonded labour, 

agricultural and industrial labour, etc. Despite the inherent conservatism of the existing 

system, public interest litigation has shown signs of warming up.” Quoted in Dr. (Mrs.) 

Mamta Rao, Public Interest Litigation in India, p. 108 (1
st

 Edition 2002). 

This attitude of the Supreme Court lays the foundation of social dynamics and evolves 

a new jurisprudential theory blending positive law, natural law and realist 

interpretation. 
6
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discrimination and inequalities. The courts have by now acquired a firm 

social philosophy founded on humanism, socialism and secularism of 

the Constitution. It is, therefore, imperative both for Indian jurists and 

judges to be fully alive to this wind of change and reform and desist 

from measuring India’s law from Austinian or even Poundian 

philosophy. The emergence of anti-poverty and egalitarian 

jurisprudence in India seems to have resurrected judicial conscience as 

the contemporary judicial process is more in tune with the social 

philosophy of the founding fathers of the Constitution rather than with 

the erstwhile British colonial rulers. It is now people oriented, social 

justice oriented, effect and result oriented and above all human rights 

oriented leaning more on Swadeshi values by ridding of the alien, 

abstract, legalistic and individualistic slant from Indian law. The 

fundamental thing for the Indian judges and jurists to remember is that 

law must work in order to deliver the much needed results or desired 

goals.  

The progress of the society is dependent upon proper application of law to its 

needs and since the society today realises more than ever before its rights and 

obligations, the judiciary has to mould and shape the law to deal with such 

rights and obligations. The mere existence of a particular piece of beneficial 

legislation cannot solve the problems of the society at large unless the judges 

interpret and apply the law to ensure its benefit to the right quarters.7 

Judiciary’s role in giving expression to the Constitution and the laws for doing 

justice is instrumental in the development of new dimensions of justice. Judicial 

process as a mission seeks justice and tries to do justice. It is a function of 

                                                           
7
 The implementation of the various provisions of the Dowry Prohibition Act, 1961; 

Child Labour (Prohibition and Regulation) Act, 1986; The Pre-Natal Diagnostic 

Techniques (Regulation and Prevention of Misuse) Act, 1994; The Commission of Sati 

(Prevention) Act, 1987, was not possible and the enactments lay dormant till the 

judiciary in order to uplift the welfare of the society and to see that justice is imparted 

to the various sections of the society irrespective of caste, creed, colour and religion 

interpreted and declared the law to suit the various social demands.  
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balancing interests.8 The function of the judiciary, therefore, is to derive its 

conclusions from issues before it in accordance with law and with impartiality.9 

The age old myth in the Indian society that the judiciary is only the interpreter 

of law and not the creators of law has receded into the background.10 The 

judiciary has tried to enforce and augment the principles as laid down in the 

Constitution by evolving new techniques and methods to meet the changing 

needs of the society. Lack of legislative thinking and executive inaction coupled 

with exploitation of the masses by the opportuned few; made the judiciary to 

rise to the occasion and extend its hand of help to at least some of the needy 

people to bring justice within their easy reach. It is the gap between the text of 

law and the policy inspiring it, which leaves room for the Judge and some scope 

of dynamism. 

It has been aptly remarked by a nine Judge Bench of the Supreme Court in I.R. 

Coelho v. State of Tamil Nadu
11 that- 

It is the duty of this Court to uphold the constitutional values and 

enforce constitutional limitations as the ultimate interpreter of the 

Constitution.12 

The judiciary has grown up with the new demands of the society in 

order to be a protector not only of the traditional individual rights, but also of 

the new diffused, collective, and fragmented rights and interests which is a 

characteristic of the masses. The judiciary has become an effective instrument of 

social change with the introduction of the concept of Public Interest Litigation 

(PIL) or Social Action Litigation (SAL) as stated by Prof. Upendra Baxi 

resulting in a new dimension of judicial process which has given some hope to 

the justice-starved millions of Indians. 

It was not till the emergency period, did the ramification of the strict positivist 

approach to the formal law became clear. It became clear that strict positive 

approach to law separated from morality could transform democracy to 

                                                           
8
 Justice J.S. Verma, New Dimensions of Justice, (1997) 3 SCC (Journal) 3 

9
 Justice D.M. Dharmadhikari, Nature of Judicial Process, (2002) 6 SCC (Journal) 1 

10
 The traditional mechanical jurisprudence which treats law as a slot machine has 

undergone a drastic change due to the judicial activism which has discarded the status 

quo oriented positivism and adversial jurisprudence. 
11

 AIR 2007 SC 861 
12

Ibid at 871 
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despotism and rob the country of its welfare character. Post emergency period, 

therefore, saw a sea change in the countries approach to law.   

The phenomenal growth and ramification of the Government as a welfare State 

in the twentieth century and the consequent explosion of the legal and 

administrative expediencies for implementation of a new social order made the 

people to look upon some authority as a protector of their interest. The problems 

arising between the State and man; man and man as a result of the complexities 

of the functioning of the State needed to be resolved. The problem was to strike 

the right balance between efficient government on the one hand and the 

protection of the citizen against mis-governmence on the other. This opened up 

a third social layer where people demanded that the government deliver the 

goods. 

It may be worth recalling the cliché that law is made for man and not vice versa. 

According to the sociological school of thought, formal law is static and 

antiquated, lagging behind the living law. The law ordinarily comprehends vast 

area on the subject and it is not possible for the makers to deal with every 

contingency attached to human activity. In social dynamics the living law 

always changes faster than the formal law which is slow to recognise these 

changes. As a result there is inherent stress between the ruled and the ruler. Thus 

there is a gap between lex scripta (formal law or written law) and lex non 

scripta (living law or uncodified law-or as Austin puts it law improperly so 

called, given by human beings not in position of political superiority or 

inferiority to each other). It is here that the judiciary plays a key role to uphold 

the values as enshrined in the Constitution on one hand and examine the validity 

of the popular demand of legal change on the other. 

The founding fathers of the Indian Constitution created a mechanism for 

balancing the will of the people and the role of law separately. The doctrine of 

popular sovereignty was embodied in the legislature, reflecting the popular 

opinion whereas the task of being guardians of fundamental law and upholders 

of the rule of law was assigned to the judiciary. Furthermore, the doctrine of 

separation of powers which guided the drafting of the Indian Constitution 

ensures the functioning of the three organs, viz. the legislature, the executive 

and the judiciary separately while adhering to the principle of ‘checks and 

balances.’  
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The makers of the Indian Constitution opted for the Westminster model of 

Cabinet Government of the United Kingdom, the theory of separation of powers 

delineating the functions of the legislature, the executive and the judiciary as 

embodied in the American Constitution and the Irish example of obligating the 

State to follow certain directives for the societal well-being. The drafters of the 

Indian Constitution had envisaged a clear distinction of powers and functions of 

the legislature, the executive and the judiciary. The enactment of laws is the 

exclusive domain of the Legislature at the State and Union level. The elected 

representatives are expected to know the pulse of the people and thus be aware 

of the aspirations of those whom they represent. They are supposed to be alive 

to the needs of the society and thus have to enact, amend and repeal the laws 

which govern human conduct in the public sphere in a civilised society. The 

executive is responsible for implementing the legislations enacted by the 

legislature. To run the affairs of the State in accordance with law is an important 

obligation of the executive. The role of the judiciary is to administer justice in 

accordance with the law of the land. The Higher Judiciary is further empowered 

with the task of adjudicating the validity of the law enacted by the legislature. 

The High Courts and the Supreme Court are guaranteed the power of 

superintendence over all the Courts and Tribunals in the concerned State and the 

country respectively. While ensuring the system of checks and balances, the 

framers of the Indian Constitution had envisaged the three organs shall be 

complimentary and supplementary to each other so as to constitute India as a 

model welfare State.  

 

III. Boost to Social Dynamics in India through Judicial Process 

The responsibility of interpreting the Constitution squarely rests on the judiciary 

in every democratic country which has a written Constitution. It is this 

assignment of the Indian Constitution that has entrusted the judiciary to expand 

and interpret law within the constitutional framework, so as to respond to the 

hopes and aspirations of the changing society. This process of constitutional 

adjudication by the judiciary has a dynamics of its own which contributes to the 

development of law by a methodology which is four-fold namely- 

1. The judiciary interprets the laws in a manner to best serve the interest 

of the society;  
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2. It identifies the areas where there is need for enacting laws and their 

proper implementation;  

3. The judiciary provides valuable inputs to the other wings of 

governance so as to secure an ideal enactment and implementation of 

laws; and  

4. The judiciary not only irons out the creases left by the legislature in 

the texture woven by it, it also tries to fill in the gaps, if any, left by 

the legislature and when detected.  

The old orthodox theory was that a judge never creates law, but then he 

only declares law. Thus it was not considered to be laws ‘strictly so called’. This 

mechanical view of the judicial function was prevalent in Britain in the early 

twentieth century. This time-honoured fiction of the declaratory role of the 

judge has lost much support now. Law has to be interpreted according to the 

current social standards and popular demands. The law when enacted, in spite of 

the best efforts and capacity of the legislators cannot visualise all situations in 

future to which that law requires application. New situations develop and the 

law has got to be interpreted for the purpose of application to them, for the 

purpose of finding a solution to the new problems. This is how the law advances 

and the area or field of judicial creativity to fill in the gap between the existing 

law and the law as it ought to be. Lord Denning has said, “every decision on 

every new situation is a development of law. Law does not stand still. It moves 

continually (therefore it is dynamic). Once this is recognised, then the task of 

the judge is put on a higher plane. He must consciously seek to mould the law so 

as to serve the needs of the time. He must not be a mere mechanic, a mere 

working mason laying brick on brick, without thought to the overall design. He 

must be an architect thinking of the structure as a whole building for the society, 

a system of law, which is strong, durable and just. It is on his work the civilised 

society depends.” He further says that the task of common law is to act as an 

instrument of evolution in accordance with the changing needs of the society 

and the demands of justice.13 The judiciary as an institution for social decision 

making must strive for an ultimate social purpose of establishing, maintaining 

                                                           
13

 Quoted in Justice Binod Kumar Roy, Role of Judiciary in the Present Day Context, AIR 

1998 Journal 17 and Dr. Malikiat S. Rahi, Judicial Activism and Judicial Restraint, AIR 

1999 Journal 44 
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and perfecting the conditions necessary for community life to perform its role in 

the complete development of man.  

No game can be played without an umpire or a referee. No society can run 

without an arbitrator. Democracy cannot sustain its experiment in the absence of 

an adjudicator. In a democratic set-up, differences and disputes are inevitable 

incidents which can be resolved by the judiciary. The judiciary of the present 

should be a sentinel, monitor, mentor and ombudsman of the Constitution of 

India. Law, like any other social science, rapidly changes. The dynamic 

dimension of law which regards persons, individually and collectively, as the 

cynosure of social justice, the social engineering through law whereby 

adjustment of relations and ordering of conduct conducive to distributive equity 

and synthesis of computing claims becomes the end of the jural order, is the 

order of the day, which is smoothened up by the judiciary. 

Rule of Law according to the Constitution is to prevail even amidst clash of 

arms and will. Human rights do not fade out when social atrophy begins. The 

inner strength of a system is put to test during these clashes of arms and wills. A 

more meaningful, modernized, and humanized system of judicial justice that 

works in Indian conditions as against a system with proud unconcern with social 

justice has been the clarion call of the hour. While the judiciary has to be alert 

and sensitive on one hand the law too must mutate and vacate, because social 

systems have to obey law for survival. In working for progress the Indian 

system had to discard hallowed past and sanctified orthodoxies. To borrow a 

leaf from George Bernard Shaw, if the English man had not repudiated the duty 

of absolute obedience to the king, his political progress would have been 

impossible. Similarly if popular unhappiness with A.K.Gopalan
14 had not been 

there and excesses during the emergency had not taken place, the present 

transformation in judicial justice in India would not have happened. 

Purpose of law is to establish justice. If law fails in this primary task, it is as 

good as dead. Karl Marx has said “your jurisprudence is but the will of your 

class made into law for all…”15 but the function of the judiciary is to hear the 

voice of the voiceless. Indian Constitution also stresses on justice. In order that 

                                                           
14

A.K.Gopalan v. State of Madras AIR 1950 SC 27 
15

 Karl Marx, Manifesto of the Communist Party, as quoted in V. R. Krishna Iyer, Judicial 

Justice-A New Focus towards Social Justice, p. 6 (1
st

 Edition 1985) 
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justice should not become the hand made of the powerful, the expression ‘social, 

economic and political’ has been added. However, the answer to the question 

what is justice is yet to be found.  

Another significant development is the contribution of juridical sciences to the 

justice delivery system. The role of experts in science and social science is an 

important factor of justice delivery system. Substantial changes in attitude to 

justice delivery system law have been necessary in accommodating the auxiliary 

forces within the judicial process. Law alone is not enough where special 

knowledge of medicine, psychology, chemistry, economics etc are necessary for 

delivering justice. The judiciary has been able to step out of insulation16. It is 

now established that science and social sciences must be co-workers with law. 

Public interest law and related procedural formalities were welcome since 

traditional formalities and procedural strategies were conditioned by socio-

economic matrix. The novelty of this process made it very popular and there 

also have been some abuse of the process. The other side of the story is that 

there is a popular belief that law has lost the primary function of protecting 

people’s interest. This is the effect of the interpretation of ‘procedure established 

by law’ in Maneka Gandhi’s case17 also called the procedural due process. The 

judgment ushered in people oriented jurisprudence. The vastness, diversity, and 

backwardness of penurious population hungry for social justice have given a 

boost to social dynamics in India. Thus judiciary has become the founding 

father for social transformation.  

The most important emerging awareness is the realisation that rights also work 

as a restriction upon the unbridled power of the sovereign. The post Maneka 

Gandhi era has shown two major trends: 

1. That there are rights that are fundamental to the fundamental rights and 

hence are inalienable at any point of social turmoil. They can be briefly 

stated as the right to fairness [non arbitrariness], equality and freedom. 

However these inalienable rights are not free from benevolent 

maneuverability by the sovereign [government], and, 

                                                           
16

Dhananjoy Chatterjee v. State of W.B. (2004) 9 SCC 751. See also Dhananjoy 

Chatterjee v. State of W.B. (1994) 2 SCC 220 where the stress was on retributive theory 

of punishment. 
17

Maneka Gandhi v. Union of India AIR 1978 SC 597 
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2. There are natural rights which are absolute which may be equated with 

the ‘grundnorm’ of Kelsen or the ‘volkgeist’ of Savigny, or the ‘inner 

moralityof law’ of Hart or the ‘universal inner conscience’ of the 

natural school or ‘pacta regalia’ of Bentham, or ‘positive morality’ of 

Austin.     

The cumulative effect has been a social transformation that demands governance 

according to the rule of law with more transparency. 

 

 

IV. Summing Up 

Over the years legal justice has made way for social justice through a dynamic 

judicial process and creative jurisprudence which affirmatively rights both 

ancient and recent wrongs. There has now been a remedial realism to forensic 

formalism. The tryst with Constitution has been has been redeemed by effective 

strategies and actual access to curial and administrative justice and the highest 

articulation of this is Article 39-A. 

Justice is not only judicial. The courts have built in limitations of jurisdiction, 

procedure. Legislative justice is basic and has no such limitation. Without this 

the judiciary and the executive cannot function. The plea of justice, however, is 

first directed to the judiciary alone. Legislature may give justice in print but 

judiciary dispenses justice in life. The latter is a process of actualization of 

social justice. The functional success of equality, liberty, dignity and life has 

been possible with Article 32 and Article 39-A of the Constitution of India.   
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Abstract 

The Directive Principles of State Policy as enshrined in Article 39 of the Constitution of 

India lay down, inter alia, that the State shall direct its policy towards securing that the 

operation of the economic system does not result in concentration of wealth, to the 

common detriment. However, a study of the Indian market, decades after the enactment 

of the Constitution, reveals that the same is prone to wealth concentration, due to failure 

of the competitive fabric of the market. One of the ways in which such market failure 

occurs is by abuse of market power by firms, due to anti-competitive practices such as 

predatory pricing.  

According to competition law, only a dominant firm can be guilty of predatory pricing. 

To assess dominance, it is necessary, at the outset, to determine the relevant market. 

However, market determination in case of emerging markets is complex because 

traditional definitions do not take into account the competition dynamics that 

characterize new markets.  In India, predatory pricing allegations against online taxis 

like Uber have necessitated an urgent relook at existing competition law provisions, to 

assess whether the same are equipped to deal with the challenges posed in defining non-

traditionalmarkets.  

An analysis of the Competition Commission of India [CCI]’s orders reflects confusion. 

In most cases relating to emerging markets, allegations of predatory pricing could not 

be sustained, as the demarcation of the relevant market by the CCI did not support a 

conclusion of dominance.In this paper, the author analyses certainCCI decisions 

relating to predatory pricing, by focusing on the challenges of market definition in non-

traditional markets.  
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I. Introduction: The Sharing Economy – An Emerging Market 

The sharing economyis an economy based on technology driven collaboration. 

According to the Cambridge Advanced Learner's Dictionary &Thesaurus, 

“sharing economy is 

aneconomic system thatisbasedonpeoplesharingpossessionsandservices, either 

for free, or for payment, usually using the Internet to organize this.”2In simple 

terms, sharing economy denotes using of technology for better access to 

exchange of goods and services between two or more parties, based on the 

notion that parties can derive more value from an otherwise underutilized asset, 

by such exchange. In a sharing economy, the exchange takes place through a 

shared marketplace, a collaborative platform or peer-to-peer application. In a 

way, the sharing model is hardly a novel concept, as ancient communities 

basically used the same idea via bartering. In modern times, sharing economy is 

a term used to cover a host of overlapping concepts like: 

1. “Collaborative Economy” - which denotes collaborative consumption 

and production. 

2. “Peer-to-Peer Economy” – or creation of peer to peer (P2P) networks 

for the production and sale of products or services. 

3. “Freelancing” or “Gig Economy”– where free lancers or workers are 

hired for “gigs” or projects. 

4. “Crowd-Economy”– which includes concepts like crowd-funding or 

raising money from a large number of people through the Internet, for a 

project or venture. 

5. “Digital Economy” – or economies powered by digital technology, 

including platform economies.3 

                                                           
2
Cambridge Advanced Learner's Dictionary & Thesaurus, 

https://dictionary.cambridge.org/dictionary/english/sharing-economy (last accessed 

on July, 30, 2020). 
3
 DEREK MILLER, THE SHARING ECONOMY AND HOW IT IS CHANGING INDUSTRIES, 

https://www.thebalancesmb.com/the-sharing-economy-and-how-it-changes-

industries-4172234(last accessed on July, 30,2020). 
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The sharing economy has registered tremendous growth in the last decade and 

has considerably impacted traditional methods of doing business. Due to 

lessening of overhead and inventory costs, and by making it easy to pool in 

resources on demand, the sharing economy has increased efficiency in various 

sectors like transportation, consumer goods, and professional services, health 

care and so on.  

In the transportation sector, Uber is an example of sharing economy. Uber 

connects the passenger with the agent or driver, who in turn offers his time and 

his vehicle (the taxi) for rent. This business model uses the Internet and a 

smartphone based application which connects the driver with the customer 

seeking the taxi ride. Out of the fare paid by the passenger, Uber retains a 

percentage and the rest is paid to the driver, who earns more moneywith more 

trips completed. This is a classic example of a two sided platform which benefits 

two or more parties. 4 

II. Competition Law Concerns Relating to the Sharing Economy 

With the advent of the sharing economy, traditional business models across the 

world are being disrupted. As put by Tom Goodwin: “Uber, the world’s largest 

taxi company, owns no vehicles. Facebook, the world’s most popular media 

owner, creates no content. Alibaba, the most valuable retailer, has no inventory. 

And Airbnb, the world’s largest accommodation provider, owns no real estate. 

Something interesting is happening.” 5 

With the growth of the sharing economy, interesting challenges are being faced 

by competition regulators across the world. The sharing economy is 

characterized by low entry barriers where sellers can enter and leave the market 

easily without incurring high costs. Further, with the use of technology like 

                                                           
4
HAZEM ALDANF, SOCIALRESPONSIBILITIES WITHIN THE SHARING ECONOMY - (UBER 

CASE STUDY), https://medium.com/@hazemaldanf/social-responsibilities-sharing-

economy-uber-case-study-b5b7bb571b5b (last accessed on July, 30,2020). 
5
MARCIN MLECZKO, SHARING AND TRADITIONAL ECONOMY: A MATTER OF 

SUBSTITUTABILITY…BETWEENCATANDDOGS?http://competitionlawblog.kluwercom

petitionlaw.com/2017/03/24/sharing-traditional-economy-matter-substitutability-

cats-dogs/#_ftn1 (last accessed on July, 30, 2020). 
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Internet based applications, the cost of operating in the market may on instances, 

drop to almost zero levels. As reported by the online classified site Craiglist, it 

employs around 40 people only, to handle a network that deals with more than 

80 million classified advertisements per month. Thus, the marginal cost of 

transactions in such markets has almost dropped to zero levels.6 Emerging 

markets are difficult to fit in within the traditional notions of market definition 

and market power in competition law.7 New entrants, having smaller market 

shares in a sharing economy may be in a position to exert considerable pressure 

on existing,bigger players. This classically happens in case of transaction 

platforms where such firms are able to use price leverage on both sides of the 

market that they operate on, as compared to existing players who operate on one 

sided markets and are constrained by a unidirectional price structure. In addition 

to lower costs (both fixed and variable), sharing economy platforms also have 

the potential of reaching out to a large number of customers in a shorter frame 

of time. Due to these various advantages which are not available in traditional 

market platforms, the rise of sharing economy platforms has been exponential, 

over the last decade. Sharing economy platforms have literally taken over 

markets by storm. Such firms have rapidly gained market power, which they can 

successfully use as an entry barrier to keep out potential entrants.8 

However, the problem that arises here from a competition law perspective is 

with respect to determination of the relevant market, and assessment of 

dominance in the same. According to competition law, unless a firm is 

dominant, it cannot be held responsible for abusing its dominance through 

various practices.The Competition Act, 2002, defines ‘dominant position’ as a 

“position of strength, enjoyed by an enterprise, in the relevant market, in India, 

which enables it to (i) operate independently of competitive forces prevailing in 

the relevant market; or (ii) affect its competitors or consumers or the relevant 

                                                           
6
 SMRITI PARSHEERA ET AL, COMPETITION ISSUES IN INDIA’S ONLINE ECONOMY, 

https://www.nipfp.org.in/media/medialibrary/2017/04/WP_2017_194.pdf (last 

accessed on July, 30, 2020). 
7
FRANCESCO RUSSO ANDMARIA LUISA STASI, DEFINING THE RELEVANT MARKET IN 

THE SHARING ECONOMY, https://policyreview.info/articles/analysis/defining-

relevant-market-sharing-economy (last accessed on July, 30, 2020). 

8
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market in its favour.”
9Section 4(1) of the Competition Act, 2002, provides that 

“No enterprise or group shall abuse its dominant position.” Section 4 (2) states 

that “There shall be an abuse of dominant position under sub-section (1), if an 

enterprise or a group (a) directly or indirectly, imposes unfair or discriminatory 

(i) condition in purchase or sale of goods or service; or (ii) price in purchase or 

sale (including predatory price) of goods or service.”10 Thus, it is clear upon a 

reading of this section, that it is not dominance which is frowned upon, but 

abuse of such dominance, through forms of conduct specified in the statute. 

Further, the dominance of an enterprise is always assessed with respect to a 

“relevant market”.  According to Section 2(r) of the Competition Act, 2002, 

“relevant market means the market which may be determined by the commission 

with reference to the relevant product market or the relevant geographic market 

or with reference to both the markets”. Thus, defining the relevant product and 

geographic market accurately is a crucial exercise in the determination of 

dominance. Section 19 (6) and Section 19 (7) of the Act lay down the 

parameters of defining the relevant geographic and product markets 

respectively.11 Like other competition laws across the world, the Competition 

Act, 2002, focuses on “substitutability” as a test for defining the relevant 

market. An important tool for determining substitutability is the “Small but 

Significant, Non-Transitory Increase in Price” test or the SSNIP test. Simply 

put, SSNIP evaluates whether, in the event of a small, yet significant price rise 

(of about 5% to 10%), the consumers of a particular product would shift their 

                                                           
9
 The Competition Act, 12 of 2003, INDIA CODE (2002) ,Expl. to s. 4. 

10
Id.s.4 

11
 Id. s. 19(6) provides that “The Commission shall, while determining the relevant 

geographic market, have due regard to all or any of the following factors, namely:— (a) 

regulatory trade barriers; (b) local specification requirements; (c) national procurement 

policies; (d) adequate distribution facilities; (e) transport costs; (f) language; (g) 

consumer preferences; (h) need for secure or regular supplies or rapid after-sales 

services.” Section 19 (7) provides that “The Commission shall, while determining the 

relevant product market, have due regard to all or any of the following factors, 

namely:— (a) physical characteristics or end-use of goods; (b) price of goods or service 

(c) consumer preferences; (d) exclusion of in-house production; (e) existence of 

specialised producers; (f) classification of industrial products.” 
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choices to another product.12 If so, then the two products can be considered to be 

part of the same market. This test is also known as the “Hypothetical 

Monopolist” test – one which reveals whether “a relevant market is worth 

monopolizing.” 

As cases decided by the CCI reveal, applying the SSNIP test and assessing 

market power in newer markets like the sharing economy, is a considerable 

challenge for competition authorities.  One of the earliest cases relating to two 

sided markets was the MCX-NSE case.13 This case related to the rapidly 

changing dimensions of the stock market and its various segments.Here the 

issue was whether National Stock Exchange [NSE] had abused its dominant 

position by its zero-pricing strategy in the Currency Derivative segment. In this 

case, the CCI did not apply the SSNIP test to determine the relevant market, as 

there was absence of “historic data on prices”, the market being new.Moreover, 

the CCI considered that the transaction value paid by a broker or trader as fees 

was too small to have any real impact on substitutability.14The CCI did not use 

economic tools in the strict sense, however, from the features of the market in 

question, the CCI held that the Currency Derivative segment was a distinct and 

separate market and could not be “said to be either interchangeable or 

substitutable by a product in segments like equity and F&O (Futures and 

Options) for the purchaser.”
15
 

As regards the issue of predatory pricing,16 the CCI noted that the operating cost 

of NSE for the Currency Derivative segment could not possibly be zero.17Thus, 
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 For a detailed discussion on the SSNIP test and its limitations, see KAUSHAL SHARMA, 

SSNIP TEST: A USEFUL TOOL, NOT A PANACEA 

http://www.cci.gov.in/sites/default/files/presentation_document/SSNIPTestKKSharma

260711.pdf (last accessed on 30/07/2020. 
13

 Case No. 13/2009. 
14

Id. at para 10.16. 
15

Id.  at para 10.19. 
16
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the CCI concluded that “predatory price” is a subset of “unfair price” and the 

zero price strategy adopted by NSE,while not predatory, may be regarded as 

unfair pricing.18Unfortunately, the majority opinion in this case did not go into 

an analysis of the features of the network industry and two sided markets. The 

dissenting opinion in this case is more relevant as it was the first of its kind to 

shed light on the economics of network industries. The dissent stated that 

network industries are different from traditional markets as they operate on 

network effects, which mean that the value of a platform increases to the user 

with increase in the number of users. Further, costs and prices in network 

platforms may not follow trajectories similar to traditional markets, 

hencecannot,under all circumstances, be analyzed using traditional economic 

tools like normal supply-demand curves leading to determination of prices in the 

market. The dissenting order stated that in view of the nature of the market, NSE 

could not have said to occupy a dominant position in the same.19The CCI order 

in the MCX-NSE case is significant as it is one of the first cases which dealt 

with the issue of determination of the relevant market in anetwork industry, 

though the order is unclear about the specific economic tools which need to be 

employed for such determination.  

III. The CCI’s Stance in the OLA/UBER Cases 

The CCI has, on several occasions in the recent past, been faced with the issue 

of market determination and assessment of market power in the sharing 

economy. From 2015, a number of cases have been filed against Ola and Uber, 

alleging abuse of dominance by these companies, by means of predatory pricing 

and other anti-competitive behavior.The CCI’s orders in the Ola and Uber cases 

reflect the inability of the regulator to coherently define newer markets.The CCI 

rejected the claims in all the cases, primarily on the ground that Ola and Uber 

did not enjoy dominance in the market. The decisions of the Commission have 

evoked much criticism anddebate.20 For the sake of brevity (most 
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facts/allegations being common) the key points of the decisions are discussed 

below. 

The principleallegation in the cases was that Ola and Uber were“dominant” 

players in the market, as they held very high market shares and created barriers 

to entry through their networks, via various strategies including predatory 

pricing.21Further, Ola and Uber also imposed exclusivity restrictions on their 

drivers, which amounted to anti- competitive agreements contravention of 

Section 3(4)22 read with Section 3(1)23 of the Act.24 With regard to the second 

allegation, the CCI observed that the market being one of “radio taxi services” 

the drivers as well as the passengers have access to multiple applications, 

developed by different service providers. The drivers are able to easily change 

between cab aggregators, and opt for the service provider who is giving 

maximum incentives at a particular time. This ability of using multiple 

platforms simultaneously is called “multi homing”.25 In such a market, there is 

sufficient competition between different service providers, therefore there is no 

creation of “lock ins” or barriers to entry. Further, according to the CCI “The 

agreement referred to...consists of incentives offered by the OPs which have 
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been availed by the drivers out of their choice”.26These incentives could not be 

regarded “agreement” within the meaning of Section 3 read with Section 2(b) of 

the Act27.  

With regard to the allegation of dominance, the Commission noted that the 

market share calculation relied upon was based on the market research 

conducted by a private research company. Without going into the authenticity of 

the market research report, the Commission opined that “high market sharesby 

themselves may not be indicative of dominance. Though market share is 

theoretically an important indicator for lack of competitive constraints, it is not 

a conclusive indicator of dominance. Further, there cannot be any objective 

criteria for determining market share thresholds and a standard time-period as 

an indicia of dominance to apply in all cases, especially when under the scheme 

of the Act, no numerical threshold for presumption of dominance has been 

prescribed.”28Thus, the CCI rejected allegations of dominance in the market by 

Ola and Uber as there was no conclusive data on the same, instead of ordering 

an investigation into the matter to ascertain the true nature and structure of the 

market. 

Among the gamut of allegations levied, another important allegation was the 

issue of dominance of Ola and Uber as a “group” owing to the shareholding by 

common investors in Ola and Uber. Shareholding by common investors could 

indicate deeper pockets, as well as unity of long term purpose and interest by so 

called competitors. Although the CCI exonerated Ola and Uber, considering the 

absence of dominance of the latter, it made certain observations on the issue of 

antitrust risks posed by common shareholders holding investments in competing 

entities. 

It was pointed out that the companies in question have common investors, like 

“SoftBank, Tiger Global Management LLC, Sequoia Capital and Didi 

Chuxing”.29The CCI considered whether the existence of common investors in 

Ola and Uber can erode competition between the two firms. According to the 
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CCI, the two main concerns arising out of common ownership would be, firstly, 

increase in price and decrease in quality (which being unprofitable for the 

companies, could be beneficial for the investors) and secondly, “coordinated 

effects” where there could be incentives given to collude and earn collusive 

profits.30  The CCI observed that common ownership may lead to “softening of 

competition”, however, in absence of clear evidence in this regard, an adverse 

finding could not be made on “conjectures and apprehensions”.31Thus, on the 

basis of the above observations, the CCI concluded that there existed no “prima 

facie” case to order an investigation into the matter. 

 

IV. The COMPAT and Supreme Court Orders  

In a timelyjudgment on 3rd September 2019, the Supreme Court of India 

reopened investigation into the Uber matter by dismissing an appeal filed by 

Uber against the order of the erstwhile Competition Appellate Tribunal 

(COMPAT) dated 7th December 2016.32In this case,33like the other cases, CCI 

had closed the matter, stating that “no case of contravention is made out against 

Uber Group under Sections 3 or 4 of the Act”
34asthe CCI did not reach a finding 

of dominance by Uber, nor the existence of any anti- competitive agreement. 

When this order was appealed before the COMPAT35the latter was of the view 

that the order of the CCI was erroneous, on several grounds.  

Firstly, the COMPAT found fault with the determination of the relevant 

geographic market by the CCI.36 The CCI had determined the geographic 

market as Delhi, as opposed to Delhi-NCR. The COMPAT regarded this as 

illogical, as it was fairly easy for customers to move “from one point in NCR to 

another point calling taxis on telephone/internet platforms.”37Thus, demarcation 

of Delhi as a separate geographic marketwas unjustified.Secondly, regarding 
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dominance, the CCI had considered conflicting research reports on Uber’s 

market shares and hence concluded that there was no clear proof of dominance. 

However, according to the COMPAT, the very existence of conflicting research 

reports in such emerging markets should have indicated that the matter needs to 

be investigated. 38Most importantly, the COMPAT opined that dominance in 

non traditional markets, like two sided platforms cannot be judged by market 

shares alone. It “should be seen in the context of overall picture as it exists in 

the radio taxi service market in terms of status of funding, global developments, 

statements made by leaders in the business,the fact that aggregator based radio 

taxi service is essentially a function of network expansion and there was 

adequate indication from the respondent that network expansion was one of the 

primary purpose of its business operation.”
39Accordingly, the COMPAT 

ordered that the matter be referred to the Director General of the CCI for 

investigation.40 

On further appeal, the Supreme Court upheld the decision of the COMPAT. In a 

concise judgement, the Supreme Court stated that since an allegation was being 

made about predatory pricing by Uber, in the form of losses made for trips, the 

same had the potential of falling foul of Section 4 of the Competition Act, 2002. 

Hence, the CCI was ordered to start investigation into the matter.41 

 

V. Analysis of the COMPAT and Supreme Court Orders 

The September 2019 order of the Supreme Court has far reaching 

consequences. As reflected by the cases, market dynamics in the sharing 

economy remains an ambiguous issue and the CCI has been unable or 

unwillingto analyze dominancein such markets with precision.Also, the CCI has 

acknowledged its inability to evaluate the impact on competition created by 

factors such as the existence of common investors, in emerging markets. The 

CCI has observed that “the details are yet to unfold regarding the impact of 

investments by common investors i.e. whether the common ownership has 
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translated into control and, if yes, whether such an ownership can pose a 

competitive risk…In other words, common ownership may lead to softening of 

competition and it is possible that the anti-competitive effects of common 

ownership may arise more as an error of omission, rather than an error of 

commission. There is presumably a long path ahead in this direction.”
42
 

The COMPAT’s order had more clarity as it pointed out that the aggregator 

based radio taxi service had revolutionized the manner in which people 

commuted, and had brought great consumer satisfaction in the cities where it 

operated. Therefore, it could not be said with certainty that there had been any 

abuse of dominance. However, the large discounts and incentives indicated that 

either new business models like sharing economies were far more efficient and 

cost effective, or there was anti-competitive behavior and predatory pricing by 

the players in these emerging markets. Hence, the COMPAT directed the 

Director General to investigate this matter and help in settling an issue which 

had agitated business discourse for quite some time.43 

The Supreme Court while upholding the order of the COMPAT, relied on data 

produced in the complaints and stated that “it can be seen that Uber was losing 

Rs.204 per trip in respect of the every trip made by the cars of the fleet owners, 

which does not make any economic sense other than pointing to Uber’s intent to 

eliminate competition in the market.” The brevity of this order is remarkable as, 

according to the Supreme Court there was an allegation (with prima facie 

data)ofloss making pricing, which could indicate predatory pricing Section 4 of 

the Competition Act, 2002. Hence, this situation would warrant a detailed 

investigation of the market in question. 

VI. Conclusion 

Market definition in the sharing economy is not an easy task and requires 

detailed economic analysis. Such analysis has been absent so far, in CCI orders 

pertaining to the sharing economy. It remains to be seen how the CCI will take a 

relook into the Uber matter and approach the issue of dominance. Factors such 

as overlapping technologies, and demand and supply side substitutability may 
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be required to be analyzed more comprehensively by the CCI, to assess whether 

there is the existence of effective competition in the market. As this is 

unfamiliar territory for the CCI, it may take a cue from other jurisdictions. The 

recent decision of the United States Supreme Court in the case of Ohio v. 

American Express44 provides insight on examining anti competitive restraints on 

each side of a two sided or multi sided platform market which caters to 

consumers whose demands are distinct yet related. The case provides valuable 

guidance on how anti-trust regulators should consider the impact of alleged 

restraints on the entire market in question, instead of relying on consumer 

demand and price increases as indicators of market power.45The Supreme Court 

order in the Uber cases is timely and commendable, as there is urgent need for 

accurately defining the relevant market and the assessing competitiveness of the 

same, in emerging markets in India. 
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Success of the Public Welfare Schemes in Modern Times: 

Real or Rhetoric? 

Dr.  Suvir Kapur
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Abstract 

Nearly all governments post-independence have been involved in the betterment of the 

general masses trying to qualitatively bring about a difference in their lives. Last five 

years have been no different. However, a number of schemes like Pradhan Mantri Jan 

DhanYojna, Atal Pension Yojna, Pradhan Mantri Jeevan Jyoti Yojna, Pradhan Mantri 

Suraksha Yojna, Ujjwala Scheme, Skill India, Stand Up India, and Digital India and the 

revolutionary Pradhan Mantri Jan Arogya Yojna or the Ayushmaan Bharat or simply 

“Modicare” have brought about social transformation in the lives of Indians. Public 

Policy needs to be broader than pure rational search and managerial execution of an 

optimum strategy for a clearly defined problem. It must include the dynamic exercise of 

being constantly in harmony with the ultimate client-the populace. Successful 

implementation of any policy requires the ability to motivate, a large number of people: 

to direct, supervise, organize and course correct them dynamically to ensure timely 

completion of desired projects is important. You always find defenders of individual 

enterprise, those who have great faith that the choices people will make, will result in 

benefit for all. Private initiative can generate wealth , but well-functioning state 

institutions will be, at times, indispensable in assuring that these gains can be translated 

into genuine assets and opportunities for all. Public institutions are also required for 

civic purposes, to define a space of mutual acknowledgement and reciprocity rather 

than domination and competition. 

Keywords: Public Welfare Scheme, Effectiveness 

 

I. Introduction 

Public Policy needs to be broader than pure rational search and managerial 

execution of an optimum strategy for a clearly defined problem. It must include 

the dynamic exercise of being constantly in harmony with the ultimate client-the 
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populace. Successful implementation of any policy requires the ability to 

motivate, a large number of people: to direct, supervise, organize and course 

correct them dynamically to ensure timely completion of desired projects is 

important. You always find defenders of individual enterprise, those who have 

great faith that the choices people will make, will result in benefit for all. Private 

initiative can generate wealth , but well-functioning state institutions will be, at 

times, indispensable in assuring that these gains can be translated into genuine 

assets and opportunities for all.2 Public institutions are also required for civic 

purposes, to define a space of mutual acknowledgement and reciprocity rather 

than domination and competition. 

Broadly there are Five Stages in Policy making process, of which three 

constitute the formulation part. These are  

� Identification/ Agenda Setting: Policy Problem is brought to the notice 

of public and policy makers through campaigns and other means 

� Policy Articulation: Members of Parliament and bureaucrats take notice 

of the issue and identify the solutions through consultations. They draft 

a bill or policy to address the problem. 

� Policy Adoption: Policy makers formally adopt a law or policy through 

the legislative process. 

� Policy Implementation: Administrative Machinery starts implementing 

the law by drafting rules and assigning work to the appropriate 

authorities. 

� Policy Evaluation: Policy Analysts within and outside the government 

evaluate the working of the law or policy and recommend revisions in 

the agenda, formulation or implementation.3 

However, the process itself is not linear. As policies are implemented, 

shortcomings in their formulation or implementation or new problems are 

identified and added to the policy agenda. In India’s case three features stand 

out most prominently: the parliamentary form of government, federalism and a 

broad band of social , economic and political philosophy articulated in the 

                                                           
2
PRATAP BHANU MEHTA, THE BURDEN OF DEMOCRACY125 (Penguin Books, 2003)  

3
RAJESH CHAKRABARTI&KAUSHAKI SANYAL, PUBLIC POLICY IN INDIA,38(Oxford 

University Press 2017) 



CONSTITUTION AND SOCIAL CHANGE 

46 

 

Preamble and the directive principles of state policy and fundamental rights.4 

There is a general negativity when it comes to state sponsored schemes , a kind 

of a cynical attitude that one has, when one hears of any  new scheme 

announced by the government be it centre or state. The image of access to 

public offices , intentions of the babus implementing or rather not implementing 

the scheme comes to the minds of the people. The state’s ability to create an 

impenetrable world, impervious to outside cannons of accountability has 

obvious implications for democracy. Partly, the very culture the state fomented, 

a disregard for the actual consequences of policy,came slowly to penetrate and 

much of our citizen’s attitude to policy and shape our expectations as well. If we 

were candid, we would have to admit that public policy,even its broad contours , 

is very poorly discussed, if at all in the public realm. There is an extraordinary 

political consciousness about how the state affects the fortune of particular 

groups, and policy is, therefore, always hostage, as it must be, to countless 

political negotiations. But whether those negotiations informed are even 

minimally informed by general causal considerations about what makes the 

policy sustainable , how competing goals can be reconciled , remains more 

debatable.5 

II. Public Welfare Schemes under the Current Government 

PM KISAN  orKisan Samman Nidhiis a Central Sector scheme with 100% 

funding from Government of IndiaIt has become operational from 

1.12.2018.Under the scheme an income support of Rs.6000/- per year in three 

equal instalments will be provided to small and marginal farmer families having 

combined land holding/ownership of up to 2 hectares. Definition of family for 

the scheme is husband, wife and minor children.State Government and UT 

Administration will identify the farmer families which are eligible for support as 

per scheme guidelines.The fund will be directly transferred to the bank accounts 

of the beneficiaries.The first instalment for the period 1.12.2018 to 31.03.2019 

hasalreadybeen paid. 
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There are various Exclusion Categories for the scheme.Manycategories of 

beneficiaries of higher economic status shall not be eligible for benefit under the 

scheme.The merit of cash transfers over loan waivers and subsidies lies in their 

potential greater efficiency in enabling poor households to directly purchase the 

required goods and services as well as enhance their market choices. Therefore, 

the impact of a welfare measure such as PM-KISAN can only be realised 

through financial support that provides farmers with adequate purchasing power 

to meet their daily basic necessities. Given that India’s poverty line is U32 per 

person per day in rural areas and U47 in urban areas, according to the 

Rangarajan Committee, the income support of U17 a day for a household, which 

is the amount offered by PM-KISAN, is largely insufficient for even bare 

minimum sustenance of vulnerable farmers. Therefore, to be effective, any cash 

transfer scheme should first ensure that there is enough cash provided to help 

bring an affected community out of poverty.6 The RythuBandhu in Telangana 

provides U4,000 per acre to each farmer in each season, and the Krushak 

Assistance for Livelihood and Income Augmentation scheme in Odisha offers 

direct cash transfer of U5,000 for a farm family over five seasons, among other 

benefits.7 Certain important issues have also been discussed in terms of effective 

implementation of the scheme. These are pro-active role of Banks, strengthening 

IT Backbone, targeting benefits and updating land records, no benefits under 

PM-KISAN accruing to lessee cultivators or share- croppers   has  been 

discussed, for want of legality of land leasing in many States, 

informal/concealed tenancy exists in large quantum and this precludes private 

investments in Indian agriculture. 

Any income support scheme can’t cover all the farm households and therefore, 

enhancing investments in rural infrastructure (roads; irrigation, marketing 

infrastructure, etc.) and agriculture R&D would have outcomes in raising farm 

incomes. The research in agriculture should increase the focus on development 

of climate-resilient varieties and nutrition aspects of agricultural productivity. 

Indexing the income support with inflation would also make it non-discretionary 

as has been done in case of deciding wage rates under MGNREGA. Aadhaar is 
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well positioned in India to target the beneficiaries to prevent leakages and 

ensure efficient and effective delivery of benefits under PM-KISAN. Given the 

political dynamics of India, the income support scheme is here to stay for a long 

time.8 

Pradhan Mantri Jan Dhan Yojana is a National Mission on Financial 

Inclusion which has an integrated approach to bring about comprehensive 

financial inclusion and provide banking services to all households in the 

country. PMJDY is a nationwide scheme launched by the Government of India 

to ensure financial inclusion of every individual who does not have a bank 

account in India. This scheme aims at providing access to financial services, 

namely, Banking / Savings & Deposit Accounts, Remittance, Credit, Insurance, 

and Pension in an affordable manner to all. This scheme was launched in August 

2014 and according to reports by the Ministry of Finance, around 4 crore bank 

accounts have been opened under this scheme till September 2014. 

An individual can consider opening an account under this scheme with any bank 

branch or Business Correspondent (Bank Mitr) outlet. Further, accounts opened 

under PMJDY can be opened with Zero balance. However, if the account-holder 

wishes to get a cheque book, he/she will have to fulfil minimum balance criteria. 

The account holders under this scheme will be given a RuPay debit card which 

can be used across all ATMs for cash withdrawal.9 

Benefits of the PM JDY scheme includes Insurance Benefits, the account 

holders under this scheme will get an accidental insurance cover of Rs 1 lakh 

and a life cover of Rs 30,000 – payment on the death of the beneficiary (subject 

to conditions).  

Loan Benefits The account holders under this scheme can avail an overdraft 

facility up to Rs 5,000. This is available against one account per household. The 

quantum of the loan may look small but definitely is a boon to those below the 

poverty line and would enable them to reinvest this in more profitable avenues. 
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Mobile Banking Facility: Enabling carrying out transactions through a mobile 

phone facilitates such account holders in checking of balance and also 

transferring funds with ease across India. The other benefits being: 

• The account holders would be eligible for interest on their deposits 

• They are not mandated to have a minimum balance in the account 

• The scheme allows Direct Benefit Transfer for beneficiaries of 

Government Schemes. 

• Account-holders can get easy access to pension and other insurance 

products with the PMJDY scheme.  

India was no exception to the practice of debarring certain classes of society 

from the credit system. However, the Pradhan Mantri Jan Dhan Yojana 

(PMJDY) stepped in to change that. PMJDY, the Prime Minister’s People 

Money Scheme, has arguably been a game-changer, accelerating the process of 

financial inclusion. By February 2017, less than three years since its inception, 

over 270 million bank accounts were opened and almost Rs.665 billion ($10 

billion) was deposited under the scheme.10The advantages of PM-JDY include 

absence of minimum balance requirement, assured accident cover of one lakh, 

delivery of services on non-smart phones. ,overall monitoring and grievance 

redressal mechanisms in place. 

There are hits and misses of every scheme or programme initiated by the 

government. While the hits include elimination of middlemen. Another success 

attributed to the scheme is empowerment. Women have been in the forefront of 

taking advantage of this scheme. Jharkhand leads in this sector. The other side 

of the picture has Issues of Privacy and security have come to the forefront.  

Secondly there is an issue of whether the number of accounts opened are 

actually being used or not. A major issue of criticism is that the facility of 

overdraft has been left to the banks, a situation which seeing the contemporary 

scenario any bank would like to miss due to increase in the Non-performing 

Assets. The recently released World Bank Global Findex data show that 80% of 
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Indian adults now have a bank account, which is being celebrated as the success 

of the JDY. While the increase in the proportion of adults having bank, accounts 

is indeed impressive (80% in 2017 from 53% in 2014), 48% of those who have 

an account in a financial institution made no withdrawal or deposit in the past 

one year. Financial inclusion is not just about opening bank accounts, but also 

about using these accounts and providing access to formal credit. In fact, the 

major limitation of the JDY has been that while it has managed to get many 

people to open bank accounts, there is no commensurate increase in the use of 

these accounts, availability of formal credit, or savings in financial institutions, 

especially among the country’s marginalised and poorer sections.11 

Pradhan Mantri Ujjwala Yojana (PMUY) aims to safeguard the health of 

women & children by providing them with a clean cooking fuel – LPG, so 

that they don’t have to compromise their health in smoky kitchens or 

wander in unsafe areas collecting firewood. 

Pradhan Mantri Ujjwala Yojana was launched by the Prime Minister on 

May 1st, 2016 in Ballia,UttarPradesh.  

Clean cooking fuel is the need of the hour specially after 70 years of 

independence. Conventional sources of fuel have their own health hazards 

especially on the womenfolk of the rural areas. It is to deal with this 

situation that a scheme like Ujjwala has been introduced. The chief features 

of this scheme are that, a connection would be given in the name of the 

adult woman of the household on the condition that there is no previously 

existing connection in anyone from the family. Socio-economic-caste-

census shall be the basis for eligibility. Cash help of sixteen hundred rupees 

will be provided. It will be fully funded by the central government. The first 

refill and the cost of the Hot plate will be borne by the customer. 

Free connections are just the beginning, and it can be a triumph only if there 

is a fulltransition of poor households to cleaner fuel. As always critics are 

up-in-arms as far as the cost of the refill cylinders are concerned. The 

government on the other hand is clear that habits have to change if 

transition has to take place. The old thinking has to take a back seat. 
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Government has successfully persuaded people to give up their subsidies to 

finance the scheme which includes over one lakh people. And it has cut the 

subsidy on a few lakhs from its own side. Heavy expenditure on media 

campaigns have also taken place in order to start using newer systems of 

cooking. Rural UP, MP, Rajasthan and Bihar are few states where the 

benefits of the scheme are yet to reach. people still prefer the old ways of 

cooking. Gender inequalities also play a role. Surveyors found that almost 

70% of households do not spend anything on solid fuels, meaning that the 

relative cost of an LPG cylinder refill, even if subsidised, is far higher. 

Women are more likely to make dung cakes, and while men are more likely 

to cut wood, women are often the ones collecting and carrying it. The study 

argues that these women, who do the unpaid labour needed for “free” solid 

fuels, are not typically economic decision-makers in the household, 

hindering a shift to LPG usage.12 

Ayushman Bharat 

On September 23, 2018, the Prime Minister Narendra Modi launched Ayushman 

Bharat, world's largest government-funded healthcare scheme in Jharkhand's 

capital Ranchi. The Centre's flagship scheme has been renamed as PM Jan 

Arogya Yojana (PMJAY). The scheme has been operational from September 25 

2018, on the birth anniversary of Pandit Deendayal Upadhyay.Ayushman Bharat 

is a health insurance scheme under which 10.74 crore poor households across 

India will be eligible for reimbursement of up to U5 lakh per year towards 

hospitalisation expenses of their family members. Apart from the expenses on 

in-patient treatment, the scheme also covers pre- and post-hospitalisation costs 

to some extent. he government has drawn up a list of families to be covered 

based on the Socio-Economic Caste Census conducted in 2011. In rural areas, 

households living in one room kuccha homes, those with no adult members, 

those headed by women, those belonging to SC/ST, the homeless and landless 

are some of the beneficiaries. In the cities, beneficiaries include rag pickers, 

street vendors, domestic help, sanitation workers, shop workers and so on.13 

                                                           
12

 Ibid. 
13

Available athttps://www.thehindubusinessline.com/opinion/columns/slate/all-you-

wanted-to-know-about/article25030717.ece# 
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Under the scheme, “patients are entitled to get cashless treatment from 

empanelled government and private hospitals. Insurance pay-outs will be based 

on the package rates prescribed by the government for 1,354 ailments. But for 

anyone to avail of the scheme, his or her name must feature in the SECC 

database and he/she must furnish proof of identity (not necessarily Aadhaar) to 

enrol. Ayushman Bharat, by targeting the 40 per cent of India’s households at 

the lower rungs of the socio-economic ladder, tries to pre-empt this battering to 

family finances from sudden healthcare costs, by ensuring cashless treatment. 

The use of insurance to reimburse healthcare costs ensures more bang for the 

buck for the Centre, as more households can be covered with a limited budget 

outlay. Premium costs for the scheme are expected to be shared between the 

Centre and each State in a 60-40 ratio, with States expected to voluntarily opt 

into the scheme. The collaborative model ensures that State governments do 

their bit on last-mile delivery of healthcare services. As of now, 26 States have 

opted to join this scheme with over 8,700 public and private hospitals 

empanelled.” 14 

We need regular 'stock taking' of all such public schemes launched by the 

government. This one is particularly important as it attempts to tackle a long 

pending need of the nation and the society. "4.5 million cases of hospital 

treatment in the first year" is very impressive for a new scheme. It is a very large 

number by any standard, notwithstanding that it represents only a small 

percentage of the "number of possible cases in the country". Of course, the issue 

of scaling up needs to be addressed but that should not make us scoff at this 

achievement.15In one of his articles,Indu Bhushan, CEO AB- PMJAY discusses 

some concerns over the scheme namely, people are of the opinion that 

government should focus on preventive and promotive care, services of the 

private sector should not be supported  by the limited resources of the 

government. Regulations should top the government agenda as private sector is 

poorly regulated. Issues of value addition of the scheme are also questioned. The 

scheme is only to help the insurance agencies is also an allegation put against 

                                                           
14

 Ibid. 
15

Available athttps://www.business-standard.com/article/opinion/letter-to-bs-pmjay-

has-not-yet-made-a-dent-where-it-s-most-needed-119092900899_1.html 
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the government. Cost of care will increase and will be detrimental in the long 

run. 

III. Conclusion 

There is an eightfold purpose of measuring performances namely Evaluation, 

Control, Budgeting, Motivation, Promotion, Celebration, Learning and 

improvement. Measuring performance has grown immeasurably as a dominant 

concern of the public administration community. The adoption and 

implementation of performance measures by governments are not easy chores. 

Research has found that state and local governments are persuaded to adopt 

performance measures largely by technical and rational arguments, but actually 

it is heavily influenced by political and cultural considerations. 16 Politics too 

has had its role to play in government schemes. While the opposition terms it as 

simple rhetoric, the government wishes to celebrate it as success. Any 

evaluation is purposeful only if there is a constructive criticism of the schemes 

and their implementation, which in turn is taken seriously into consideration by 

the government. In case of India, the narrative did go down well with the people 

of India with the government returning to power in the general elections held 

this year with even a greater majority than the previous one. 

 

 

                                                           
16

NICHOLAS HENRY, PUBLIC ADMINISTRATION AND PUBLIC AFFAIRS,164 (Routledge) 
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Importance of Law in Eradication of Superstition 

Ashutosh Kundu
1
 

Abstract 

 
The constitution of India had been commenced in the year 1950 with the ideals in its 

preamble that there will be three kinds of justices available to its citizens. These are 

social justice, political justice and economic justice. With these specific ideals it may be 

referred here that in Taittireeya Upanishad, it had been mentioned that there must be 

happiness for all without any exception. Right to happiness of every human being was 

laid down as an ideal. This ideal may be understood with the following most ancient 

prayers. 

“Let all be happy, 

Let all be free from diseases. 

Let all see auspicious things, 

Let no body suffer from grief.” 

The natural desire of all human being is to be happy at every stage and in every aspect 

of life.Witch hunting or witch branding are the social disease, which are very much 

prevalent in the various parts of state of Assam. The violators of witch hunting or witch 

branding are the people, who usually brand as woman or in few cases man also. The 

reasons of witch hunting cases are generally related to the issues of drought, flood, 

illness and death of the people of particular locality. The practice of witch crafting is 

basically a part of traditional belief which is based on superstition and lack of proper 

education among the people of the community. 

Recently in Assam by a Gazette Notification dated 29
th
 June 2018, published the codified 

law in the name of the “Assam Witch Hunting (Prohibition, Prevention And Protection) 

Act 2015 which received the assent of the President of India on 30
th
 June 2018. 

For a longtime in the State of Assam, the violation of human rights in the name of witch 

hunting in various form was reported; but owing to absence of any specific codified law 

the a better or identifier could not be apprehended and punished for their involvement. 

After the above mentioned Act, the brutal human rights violation would be able to 

uphold social justice in rural areas of Assam. 

                                                           
1
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I. Prologue 

In the evolutionary process of development of human society, various kinds of 

incidents of Human Rights violation are being witnessed. Accordingly, to 

regulate the happening of such incidents within the parameter of development of 

human civilization, time to time law played a vital role as an instrument of 

social transformation. It was experienced that all the evils of a society could not 

be jettisoned until and unless there is command of higher authority. Law is made 

by parliament, State Legislative Assemblies and other competent authorities to 

regulate the behaviour of a citizen in a particular society.  

There are innumerable incidents of quarrel, misunderstandings; fighting, war 

etc. which are taking place on the basis of various reasons including superstition 

in our society. Since superstition is a disease which are specifically based on 

illiteracy and poverty. As such eradication of superstition has got relation with 

proper education and awareness programme to uphold good practices among the 

citizens of India. The outcomes of these incidents are witnessed in loss of lives 

and properties within the societies. The village head or leader of a clan had to 

interfere to resolve the issues for the betterment of their society. Since happiness 

is the natural right of every human being, as such there must be happiness for all 

without any exception. It would not be out of context to refer to some words of 

Taittireeya Upanishad where happiness ideally had been practiced in ancient 

prayers. 

 “Let all be happy, 

   Let all be free from diseases 

   Let all see auspicious things, 

   Let nobody suffer from grief”.2 

   

                                                           
2
RAMA JOIS, SEEDS OF MODERN PUBLIC LAW IN ANCIENT INDIAN JURISPRUDENCE, 173, 

(Eastern Book Company, second edition, 2000).  
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There are various kinds of social evils which prevail in different societies in 

India. These are creating huge problems to establish social justice in 

India.Social, political and economic justices are guaranteed to the citizens of 

India in the Preamble of the constitution of India. Besides the Preamble, there 

are various constitutional provisions which are dealt with social cause. Article 

38 of the Constitution of India provides that the state shall strive to secure a 

social order for the promotion of welfare of the people.Article 39 (A) deals with 

equal justice and free legal aid.Similarly, Articles 40-51 are directive in nature 

to the states to make law for all round development of Indian Societies. 

In Assam, for a long time an inhuman practice of superstitions has been working 

in the name of witch hunting along with other parts of Indian Society.The 

definition of witch hunting as provided by section 2(h) of Assam Witch Hunting 

(Prohibition, Prevention and Protection)Act, 2015 is as follows: 

“Witch hunting means the identifying, calling, stigmatising, defaming or 

accusing any person as witch by any other person by words, or by signs or by 

indications or conducts or actions or in any manner , thereby causing or a 

betting physical and /or mental harm or execution of a witch which may involve 

mass hysteria, lynching or any other activities.” 

I have applied doctrinal method of research for my topic “constitution and social 

change witch hunting cases in Assam and North East States”. It is most pathetic 

and unacceptable human rights violation development which is often branded on 

woman or in few cases man also. The reason of witch hunting cases are 

generally related to the issues of draught, flood, illness and death of persons in 

the particularly locality. 

The practice of witch crafting is basically a part traditional belief which is based 

on superstitions and lack of proper education among the people of the 

community. Besides, poverty, poor infrastructure i.e. lack of transport system, 

drainage system, electricity and other common necessities are becoming 

probable cause for witch craft victims . In reality, women are victims because of 

their position and identity in the society. It is recorded from National and 

International Data that thousands of women are burned or tortured to death. In 

India, specially in Assam and North –eastern states labelling women as a witch 

is a common play to grab land, settle scores and even to punish her for turning 
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down sexual advances.In a majority of cases it is difficult for the accused 

woman to reach out for help and she is forced to abandon her house or family or 

driven to commit suicide. Most cases are not documented properly due to the 

fact that the victim had to die without receiving any kinds of justice. It is 

urgently required to involve the Panchayat office bearers to take care of such 

incidents in a responsible manner so that the relatives of the victims may 

approach for minimum justice. Casualty of witch craft must be given their 

minimum dignity to register human rights in our civil society because it is very 

difficult for a poor and illiterate woman to travel to isolated regions to file police 

reports. It isamatter of great shame that such inhuman incidents are still 

continuing in these states. 

In a majority of cases, it is difficult for the accused woman to reach out for help 

and she is forced to abandon her house or family or driven to commit suicide. 

The Supreme Court in Maneka Gandhi’s
3case held that Article 21 cannot be 

understood narrowly rather the court redefined the term ‘liberty’ with wide 

meaning. It was a historical judgment where personal liberty had been given 

extended definition. The Court also viewed that on the basis of doubt no one can 

be harassed and denied justice. 

The enactment made by the Assam legislature has not only provided for 

punishment for witch hunting but also enacted a broad provision whereby 

protecting her from any kind of derogatory statement affecting the status and 

dignity of woman, though she is illiterate and born from poverty stricken family. 

The section 3 provides that “no person shall identify, call, stigmatize, defame or 

accused any other person as witch by words or by signs or indications or by 

conducts or actions or any other manner or instigate, aid or abet such an act or 

commit witch hunting.” 

Section 4 provides punishment for identifying, callingetc, as witch and for 

abetment. Whoever, (i) identifies, calls, stigmatizes, defames or accuses either 

by words , signs , indications , conducts, actions or any other manner any person 

as witch (ii) instigates or aids or abets any such acts mentioned in clause (i) 

above, shall be punished with imprisonment for a term which shall not be less 

                                                           
3
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than 3 years but can extend up to a term of seven years and with fine, which 

shall not be less than Rs. 50,000/- but which may extend to Rs. 5,00,000/-. 

Provision for capital punishment provided under section 5 of the Act read as 

follows-whoever assault or uses criminal force against a person causing him/her 

to be a witch, resulting in his/her death, shall be punished in accordance with 

section 302 of the IPC,1860.The Act has also provided for punishment for 

leading a person to commit suicide under section 6. 

Under section 7 prohibits use of criminal force identifying, calling etc, as witch 

leads to punishment not less than Rs. 1,00,000/- but which may extend to 

5,00,000/-.The Act also provide punishment for using criminal force to outrage 

modesty under section 8 of the Act. It is also provided under section 9 that 

whoever identifying, calling, stigmatizing, defaming or accusing any person as 

witchwill be punished for some forms of torture which may extend to RS. 

1,00,000/-.Under section 10 it has been provided that whoever with malicious 

intention harasses a person to damage his/her reputation and  dignity, or with 

intention to sexually exploit or with intent to extort money or the property , or 

any other ulterior motive, identifies , calls, stigmatizes, defames or accuses a 

person as witch shall be punished with a minimum fine of Rs. 10,000/- along 

with imprisonment for a term which shall not be less than 3 years but which 

may extend to 7 years and Rs. 50,000/-. 

Section 11 and 12 deals with punishment for attributing misfortune and causing 

disappearance of evidence respectively.Whoever attempts to commit any 

offence under this Act and does any act towards such commission shall be 

punishable as per the provisions of section 51 1 of the Indian Penal Code, 1860. 

The Section 14 of the Act provides that: 

1. Whoever abets any offence under this Actshall be punished with the same 

punishment provided for that offence under the relevant provisions of this 

Act.  

2. A public servant, who wilfully refuses to register the case or neglects the 

investigation or tries to withhold facts and evidences relating to the case 

with intention to minimize the gravity of the offence, shall be deemed to 
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have abetted the offence and shall be liable for punishment for the offence 

as provided under this Act. 

Section 15 deals with punishment for community involvement which states as 

follows: 

If it is established that there has been community involvement in causing such 

offences under this Act, everyone of the community involved may be fined as 

punishment which shall not be less than IRS. 5,000/to each but may extend to 

IRS, 30,000/- and who so ever fails to deposit the said fine shall undergo one 

year imprisonment in addition to the punishment imposed upon him by the court 

fixing specific accusations in the proceeding. 

Special provisions are provided under section 22 regarding the state government 

involvement to issue necessary guidelines as required. These are as follows: 

1. (a) issue necessary guidelines from time to time, not inconsistent with the 

provisions of this Act; 

(b) take measures for sensitization and training of all stakeholders 

including officials and public regarding the issue of witch hunting; 

(c) ensure confidentiality during testimony of victim as well as witnesses; 

(d) grant adequate relief and compensation for victims of witch hunting; 

(e) provide rehabilitation mechanisms and schemes for victims of witch 

hunting; 

(f) provide counseling services for victims of witch hunting; 

(g) increase public awareness through various schemes to inform 

communities of the Act; 

(h) take steps for launching of campaigns against witch hunting through 

combined efforts of government, administration, voluntary 

organisations, educational institutions etc. especially in regions where 

the menace is most rampant; 

(i) take steps for organizing Women's groups at village level and drawing up 

creative plans in consultation with such groups to enhance the self-
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confidence and economic independence of vulnerable women in such 

areas; 

(j) take appropriate measures to improve education and health in such 

affected areas; 

Section 34 provides that the state government has power to make rules which 

are as follows: 

1. The State Government may, by notification in the Official Gazette, 

make rules for carrying out the purposes of this Act. 

2. In particular, and without prejudice to the generality of the foregoing 

power, such rules may provide for all or any of the following matters, namely  

i. procedure for payment of the compensation to the victim as 

provided under section 19; 

ii. manner of maintenance of protective homes and rehabilitation 

centers under section 26: 

iii. manner in which the rehabilitation grant shall be paid to victims 

of witch hunting under section 28; 

iv. any other matter which may be prescribed in conformity with 

the Act. 

 

3. Every rule made under this section shall be laid as soon as may be after 

it is made before the Assam Legislative Assembly while it is in session for a 

total period of thirty days which may be comprised in one session or in two or 

more successive sessions, and if, before the expiry of the session immediately 

following the session or the successive sessions aforesaid, the house agrees in 

making any modification in the rule or that the rule should not be made, the rule 

shall thereafter have effect only in such modified form or be of no effect, as the 

case may be, so however, that any such modification or annulment shall be 

without prejudice to the validity of anything previously done under that rule. 

 

II. Scope of Article 21 and Witch Hunting Cases 

Article 21, if read literally, is a colorless article means a law which provide a 

procedure which has been followed by the impugned action.But the expression 

procedure established by law in Article 21 has been judicially construed as a 
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procedure which is reasonable, fair and just. Article 39 A imply that legal aid is 

being made available to the indigent accused and a prisoner. The concept of 

“fairness”, so evolved, has been imported into Article 22(3) also so that a prison 

regulation which arbitrarily deprived a detenue of opportunity to interview his 

relative or friends or a lawyer is invalid. 

Witch hunting cases are not only cases of personal liberty these are the cases of 

Human Rights violations, which are to be handled carefully and with separate 

and independent law and accordingly the Assam Witch Hunting (Inhibition, 

Prevention and Protection) Act, 2015 has been passed in 13th June, 2018 to 

punish the violatorsimmediately. In thisregard, it may be mentioned here that 

the following data collected from various sources identified the incidents of 

witch hunt in Assam from 2011.4 

The following are examples of national witch hunt cases: 

Jharkhand topped the chart of witch-hunting murders in the country with 27 

women lynched after being accused of witchcraft in 2016, according to annual 

figures released by the National Crime Records Bureau (NCRB) on Thursday. 

This was followed by Odisha, with 24 witch-hunting murders.The respite for 

Jharkhand is that the trend for such murders has declined by more than 50% 

since 2013.5As per the NCRB, a total of 54, 47 and 32 cases were reported 

under murder for witchcraft in Jharkhand during 2013, 2014 and 2015 

respectively.  

In West Bengal, dubbing of women as Witch and lynching are common shows. 

In a particular incidence, 51-year-old AdarmaniHansda, was accused of 

practicing black magic that was allegedly making people in the village fall 

ill.6The woman was lynched after a kangaroo court declared her and four other 

women witches.  

An analysis of the data since 2001 for Jharkhand shows a total of 523 women 

lynched after branding them witches till 2016. The state showed the most witch-

hunting murders in 2013, when 54 persons were killed. 

                                                           
4
WINGS NGO in Assam 

5
. Source: Hindustan Times, Ranchi 

6
.Source: Hindustan Times, Midnapore 
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Tribal-dominated Jharkhand, Odisha, Chattisgarh and Telangana are the 

worst affected states. Hundreds of women have been persecuted, tortured and 

killed in the garb of witchcraft in past few decades in these four states. 

In August 2015, people of a Ranchi village lynched five tribal women for 

allegedly practicing witchcraft. The villagers killed her after a 17-year-old youth 

died of stomach ache. A sorcerer from an adjoining village had blamed his death 

on witchcraft. 

MS Bhatia, principal secretary, State Women and Child Welfare Department, 

said, “We are happy with the declining trend of such incidents but we have to 

work hard to eliminate it.”He said the state’s social milieu was the one of the 

major reasons for witch-hunting.“A combined effort with partnership of 

community, civil societies and others required for a social behavioral change. 

We have given much emphasis on awareness, communication and behavioral 

change programmes,” he said, adding that the government has increased the 

budget from Rs1 crore to Rs4 crore this fiscal for social development. 

According to Bhatia, the Tejaswini scheme, which targets girls between the age 

group of 14 and 24 years, would also help deal with social issues like witchcraft, 

early marriage, anemia and others. “Besides education and vocation training, 

life skill training is also an important part of the scheme,” he said. 

After the state of Jharkhand was carved out of Bihar in November 2000, the new 

state adopted the Prevention of Witch-hunting (Dayan Pratha) Act 2001, based 

on the Prevention of Witch (Dayan) Practices Act 1999 enacted in Bihar. 

Despite the law, as per data from the NCRB and state records, 591 women were 

lynched between 2001 and 2018 after being branded witches. The state showed 

the most witch-hunting murders in 2013, when 54 women were killed. 

According to data from the state police, most of the witch-hunt murders 

occurred in the districts of Palamu, Santhal Pragana, West Singhbhum, and rural 

pockets of Ranchi. 

Arun Kumar Singh, inspector general (CID), said that witchcraft was still 

prevalent in rural pockets that were bereft of education and remained largely 

impoverished. These were also the districts where issues of land ownership were 
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of paramount importance. “Widows were frequently labeled witches to deny 

them ownership of land,” said Singh. 

The officer said that the reason for the decline in witch-hunt murders could be 

attributed to the prompt action by police against the ojhas (village shamans or 

oracles). “Along with the ojhas, other people involved in labeling women 

witches are being booked for abetting the crime. This has been a deterrent 

effect,” he said. 

Again, Assam is one of the states which have earned condemnation for its rising 

incidents of witch-craft and witch-hunting. 

III. Suggestion and Opinion 

From the above critical study on the subject ‘Constitution and Social Justice’ in 

relation to development of witchcraft concept in our Indian society for a long 

time specially in Assam and North East had become socio-legal issue directly 

violating human rights in its all form compelled the legal researcher, socio 

culture activists and the stakeholders particularly Home Department of central 

and state were busy to find out the solution. We are passing 21st century with the 

order of Information Technological era. These developments thus not match the 

modern society like India. The researcher of various faculties tried their best 

level to get the result of a research in a systematic and scientific manner to 

uphold the credibility of India’s society’s cause. Under these 

situationswitchcraft does not match the problem at the time when the present 

government is busy with the call of Make in India, Digital India and Cashless 

India. It is the practical experience of our age that with the help of qualified law 

social menace cannot be uprooted totally; rather it demands full-fledged 

development of infrastructure particularly in the area of awareness and 

education. It is only possible with the participation of all sections of people and 

honest will of stakeholder parties. Introduction of education into the category of 

fundamental rights will definitely help to eradicate superstition from our Indian 

society. 
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Abstract 

The primary goal of every civilised society is to ensure social security for its citizen. The 

Social Security (Minimum Standards) Convention , 1952 by the International Labour 

Organization (ILO) defines the traditional contingencies covered by social security as 

including survival beyond a prescribed age, to be covered by old age pensions, the loss 

of support suffered by a widowed person or child as the result of the death of the 

breadwinner (survivor’s benefit), Responsibility for the maintenance of children (family 

benefit), the treatment of any morbid condition (including pregnancy), whatever its 

cause (medical care) etc. The concept of social security is envisaged in the Preamble to 

the Indian Constitution wherein the aim is to constitute India into Socialist country by 

achieving Social justice. Undoubtedly, the social justice can’t be attained if rich become 

richer and poor having no access to basic banking services. In order to attain this 

Indian Government strives at Financial inclusion which as defined by RBI  is the 

process of ensuring access to appropriate financial products and services needed by 

vulnerable groups such as weaker sections and low income groups at an affordable cost 

in a fair and transparent manner by mainstream Institutional players. In India financial 

inclusion envisage two concepts Financial literacy and financial inclusion.  

The adherence to the goal of attaining social security through Financial inclusion 

involves finance related awareness by all, access to financial services to all irrespective 

of the status and ease of doing financial transaction. The same can be seen in various 

aspects like nationalization of Banks, Door to Door banking concept, zero balance 

account, old age pension schemes through Banks, Insurance schemes through banks, 

benefit transfer through banks etc.  

The social security can’t be attained unless everyone has access to and awareness about 

the basic banking facilities.  

Keywords- Social Security, Banking, Awareness, Financial literacy 
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I. Introduction 

As per the Committee on Financial Inclusion, Chairman headed by Dr. C. 

Rangarajan the term “Financial inclusion”may be defined as the process of 

ensuring access to financial services including financial credit by the vulnerable 

groups such as weaker sections and low income groups at an affordable cost.2 

Further, as per the Committee on Financial Sector Reforms, headed by  

Dr.Raghuram G. Rajan the Financial Inclusion has been broadly defined and it 

refers to the universal access to a wide range of financial services at a 

reasonable cost. These include not only banking products but also other 

financial services such as insurance and equity products.3 

 

Taking reference from both the definitions mentioned above precisely it can be 

stated that the essence of financial inclusion is to ensure delivery of financial 

services which include  bank accounts for savings and transactional purposes, 

low cost credit for productive, personal and other purposes, financial advisory 

services, insurance facilities (life and non-life) etc. 

As per the Official Report of the Committee on Financial Sector Reforms, 

Chairman headed by  Dr. Raghuram G. Rajan released in 2008 the household 

access to Financial Services can be summed up by way of the following 

diagram:4 

 

                                                           
2
 https://www.rbi.org.in/scripts/BS_SpeechesView.aspx?Id=862 (Last visited on 

October 21, 2019) 
3
Id. 

4
http://planningcommission.nic.in/reports/genrep/rep_fr/cfsr_all.pdf  (Last visited on 

October 21, 2019) 



CONSTITUTION AND SOCIAL CHANGE 

66 

 

 

Financial inclusion broadens the resource base of the financial system by 

developing a culture of savings among large segment of rural population and 

plays its own role in the process of economic development. Further, by bringing 

low income groups within the perimeter of formal banking sector; financial 

inclusion protects their financial wealth and other resources in exigent 

circumstances. Financial inclusion also mitigates the exploitation of vulnerable 

sections by the usurious money lenders by facilitating easy access to formal 

credit. 

II. History of Financial Inclusion in India 

The history of financial inclusion in India is a much older than the formal 

adoption of the objective. Financial inclusion activities in India can be said to 

have started even before the independence of the country, however that was not 

as institutionalized as it is now a days. Financial Banking system had emerged 

in form of Banks e.g. Among the first banks were the Bank of Hindustan, which 

was established in 1770 and liquidated in 1829–32, then the General Bank of 

India, established in 1786 but failed in 1791, today’s single largest Public sector 

Bank i.e. State Bank of India  originated and started working as the Bank of 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

67 

 

Calcutta in mid-June 1806 and it was renamed as the Bank of Bengal in 1809. 

After merger with Bank of Madras and Bank of Bombay it was renamed as 

Imperial Bank of India, which become today’s State Bank of India after 

Independence. 

After the independence, the process of including the marginalized section into 

different financial benefit programmes continued under the central bank by way 

of various government safety net programmes. Similarly, reforms in banking 

sector also simultaneously took place by way of Nationalization of Banks, Lead 

Bank Scheme, incorporation of Regional Rural Banks, Service Area Approach 

and formation of Self-Help Groups etc.Further,the RBI urged banks to make 

available a basic "no-frills" banking account to the masses, with a view towards 

achieving greater financial inclusion. Financial inclusion was introduced by 

K.C. Chakraborthy, chairman, Indian Bank, in 2005. Mangalam in Tamil Nadu 

became the first village in India where all households were provided with 

banking facilities. Norms were relaxed for people intending to open accounts 

with annual deposits of less than INR 50,000. 

However, the aim of Financial inclusion was not that easy to reach. As per 

NSSO 59th Round Survey Results
5
 

• 51.4% of farmer households are financially excluded from both formal/ 

informal sources. 

• Of the total farmer households, only 27% access formal sources of 

credit; one third of this group also borrowed from non-formal sources. 

• Overall, 73% of farmer households have no access to formal sources of 

credit. 

• Across regions, financial exclusion is more acute in Central, Eastern and 

North-Eastern regions. All three regions together accounted for 64% of 

all financially excluded farmer households in the country. Overall 

indebtedness to formal sources of finance of these three regions 

accounted for only 19.66%. 

                                                           
5
All India Debt and Investment Survey, NSSO 59th Round 
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• However, over the period of five decades, there has been overall 

improvement in access to formal sources of credit by the rural 

households.6 

This can be clearly understood from the Chart as mentioned below:- 

 

As per census 2011, only 58.7% of households are availing banking services in 

the country. However, as compared with previous census 2001, availing of 

banking services increased significantly largely on account of increase in 

banking services in rural areas. This can be better explained by way of Chart 2 

given below:-7 

                                                           
6
All India Debt and Investment Survey, NSSO 59th Round 

7
https://www.rbi.org.in/scripts/BS_SpeechesView.aspx?Id=862 (Last visited on 18 

October, 2019) 
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The Institutional Banking system scenario is changing now days as along with 

the formal banking sector, there are non-banking financial institutions, 

cooperatives, microfinance institutions and other government and 

nongovernment financial institutions providing different financial services to the 

poor population. For the first time in June 2013, CRISIL published a 

comprehensive financial inclusion index (viz.,Inclusix). For constructing the 

index, CRISIL identified three critical parameters of basic banking services 

namely8 

1) branch penetration  

2) deposit penetrationand  

3) credit penetration 

As per the CRISIL Inclusix there is an overall improvement in the financial 

inclusion in India (Chart 3).CRISIL –Inclusix (on a scale of 100) increased from 

35.4 in March 2009 to 37.6 in March 2010 and to 40.1 in March 2011. 

                                                           
8
https://www.rbi.org.in/scripts/BS_SpeechesView.aspx?Id=862 (Last visited on 18 

October, 2019) 



CONSTITUTION AND SOCIAL CHANGE 

70 

 

 

In order to attain Financial inclusion number of new branches were opened and 

Basic Saving and Basic Deposit (BSBD) accounts were opened. Due to RBI’s 

concerted efforts since 2005, the number of branches of Scheduled Commercial 

Banks increased manifold from 68,681 in March 2006 to 1,02,343 in March 

2013, spread across length and breadth of the country9. 

In rural areas, the number of branches increased from 30,572 to 37,953 during 

March 2006 to March 2013. As compared with rural areas, number of branches 

in semi-urban areas increased more rapidly.10 

The numerical matrix with respect to the new Branches of scheduled 

Commercial Banks  and villages covered can be understood from Chart 411 and 

Chart 512 mentioned below:-  

                                                           
9
Id. 

10
Id. 

11
Id. 

12
Id. 
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CHART 5: VILLAGES COVERED 
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Total number of banking outlets in villages increased from 67,694 in March 

2010 to 2,68,454 in March 2013 (increased around 4 times during the period of 

three years). Of total branches, banking outlets through BCs increased from 

34,174 to 2,21,341 during the same period (increased around 6.5 times).13 

Similarly, as per Chart 6, the number of BSBD accounts opened increased from 

73.45 million in March 2010 to 182.06 million in March 2013 

 

In order to protect farmers from money lenders trap the Government has advised 

Banks to issue Kisan Credit Cards s to small farmers for meeting their credit 

requirements. Up to March 2013, the total number of KCCs issued to farmers 

remained at 33.79 million with a total outstanding credit of Rs.2622.98 billion 

(Chart 7)14 

                                                           
13

Id. 
14

Id. 
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In addition to this Government has advised Banks to introduce General Credit 

Card facility up to Rs. 25,000/- at their rural and semi-urban branches. Up to 

March 2013, banks had provided credit aggregating to Rs.76.34 billion in 3.63 

million GCC accounts (Chart 8).15 

                                                           
15

Id. 
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Other than these efforts, the provision for Banking Correspondents was 

incorporated which aimed at providing efficient and cost-effective banking 

services in the un-banked and remote corners of the country. RBI directed 

commercial banks to provide ICT based banking services – through BCs. These 

ICT enabled banking services have CBS connectivity to provide all banking 

services including deposit and withdrawal of money in the financially excluded 

regions.The number of ICT-based transactions through BCs increased from 

26.52 million in March 2010 to 250.46 million in March 2013, while 

transactions amount increased steadily from Rs.6.92 billion to Rs.233.88billion 

during the same period (Chart 9). 16 

                                                           
16

Id. 
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Before August 2014, the Financial inclusion target was being attained but in 

very random and scattered manner. After the announcement made by the then 

Prime Minister of India, on 15th August 2014 the Government initiated the 

National Mission for Financial Inclusion (NMFI), namely, Pradhan Mantri Jan 

Dhan Yojana (PMJDY) in August, 2014 to provide universal banking services 

for every unbanked household, based on the guiding principles of banking the 

unbanked, securing the unsecured, funding the unfunded and serving unserved 

and underserved areas. A digital pipeline has been laid for the implementation 

of PMJDY through linking of Jan-Dhan account with mobile and Aadhaar [Jan 

Dhan-Aadhaar-Mobile (JAM)].17 

In order to move towards creating a universal social security system for all 

Indians, especially the poor and the under-privileged, three ambitious Jan 

Suraksha Schemes or Social Security Schemes pertaining to Insurance and 

Pension Sector were announced by the Government in the Budget for 2015-16. 

                                                           
17

Id. 
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The schemes were launched on 9th May, 2015, for providing life & accident 

risk insurance and social security at a very affordable cost namely  

(a) Pradhan Mantri Suraksha Bima Yojana  

(b) Pradhan Mantri Jeevan Jyoti Yojana  

(c) Atal Pension Yojana.  

III. Critical appraisal of Pradhan Mantri Jan Dhan Yojana (PMJDY) 

a. Access to banking  

Banking Service Points: PMJDY aimed at providing banking service points 

throughout rural India by mapping over 6 lakh villages into 1.6 lakh Sub Service 

Areas (SSAs). Each SSA typically comprised of 1,000-1,500 households. Out of 

1.6 lakh SSAs, 1.3 lakh SSAs are covered through interoperable, online BCs and 

remaining 30,000 are covered through bank branches. BCs deployed in rural 

areas also provides interoperable Aadhaar Enabled Payment System (AePS) 

banking services. The strength of bank branches and ATMs has been augmented 

over the years.18 

Following tables show the number of bank branches, ATMs: 

Table 1: Table showing the number of bank branches of Scheduled 

Commercial Banks
19
: 

AS ON  RURAL  SEMI-

URBAN  

URBAN  METROPOLITAN  TOTAL  

31.03.2014  41,862  32,590  20,828  22,544  117,824  

31.03.2015  45,118  34,963  22,354  24,058  126,493  

31.03.2016  48,244  37,647  23,944  25,610  135,445  

31.03.2017  49,820  39,059  24,977  26,655  140,511  

31.03.2018  50,735  39,694  25,377  26,887  142,693  

31.12.2018  51,030  40,166  25,655  27,148  143,999  

                                                           
18

Overview and progress on Financial Inclusion : PMJDY available on 

https://financialservices.gov.in/financial-inclusion (Last visited on 21 October 2019) 
19

Id. 
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Table 2: Table showing number of ATMs of Scheduled Commercial Banks 

(SCBs), Small finance Banks (SFBs), Payment Banks (PBs) and White 

Label ATM Operators:
20
 

 

# Includes ATMs deployed by White Label ATM Operators. 

b. Rapid financial inclusion of women
21
: Out of total savings accounts, 

there were overall 27% female accounts in March 2014. However, 

under PMJDY, women accounts constitute 53% of the total Jan Dhan 

accounts as on 30.3.2019.  

c. Rapid growth in deposits in the PMJDY accounts
22
: As against an 

average balance of Rs. 1,065 in accounts opened under PMJDY in 

March 2015, the average balance has grown to Rs. 2,725 as on 

30.3.2019 with an overall balance in PMJDY accounts of Rs 96,107 

crore.  

d. RuPay Debit cards
23
: A total of 27.91 crore RuPay debit cards have 

been issued till 30.03.2019 to PMJDY account-holders. Apart from 

banking convenience, these cards come with an inbuilt accident 

insurance cover of Rs 2 lakh. As on 30.03.2019, atotal 4,657 accidental 

claims under this RuPay card linked insurance coverage have been paid.  

                                                           
20

Id. 
21

Overview and progress on Financial Inclusion : PMJDY available on 

https://financialservices.gov.in/financial-inclusion (Last visited on 21 October 2019) 
22

Id. 
23

Id. 

As on  Off-site ATMs  On-site ATMs  Total ATMs  

31.03.2014  76676  83379  160055  

31.03.2015  92337  89061  181398  

31.03.2016  97149  101950  199099  

31.03.2017#  112666 #  109809  222475#  

31.03.2018#  115471 #  106776  222247#  

31.12.2018#  113639#  106412  220051#  
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e. Overdraft facility for PMJDY account holders
24: An overdraft 

facility of up to Rs 5,000 ( since enhanced to INR 10,000 ) after 

satisfactory operation in the account for six months is available to 

provide hassle free credit to the beneficiaries under PMJDY.  

f. Life Insurance cover under Pradhan Mantri Jan Dhan Yojana 

(PMJDY)
25Pradhan Mantri Jan Dhan Yojana was launched on 

28.08.2014 to open bank accounts of people not covered by banking 

services. One of the benefits under the scheme is providing life 

insurance cover of Rs 30,000/- on death of the life assured due to any 

reason to the deceased’s family who have opened bank account between 

15.08.2014 to 31.01.2015 (subject to Govt. guidelines and eligibility 

criteria provided). For availing life insurance cover of Rs.30,000/- under 

this scheme, a person should be between 18 to 59 years of age and 

he/she should have been enrolled under PMJDY between the above 

specified periods. The scheme is being implemented through Life 

Insurance Corporation of India (LIC). During the financial year 2017-

2018, an amount of Rs. 311.10 lakhs has been paid towards total 

number of 1037 claims. 

g. Jan Dhan Darshak
26, a geographic information system(GIS) mobile 

application, has also been launched to provide a citizen centric platform 

for locating financial service touch points across all providers such as 

banks, post office, ATMs, CSC, etc. These services could be availed as 

per the needs and convenience of the common people. The web version 

of this application is Findmybank (findmybank.gov.in). This application 

can be used for various administrative purposes like business strategies 

for banks. Over 6 lakh FI touch points have been mapped on GIS which 

includes 1.5 lakh bank branches, 2 lakh ATMs, 1.5 lakh Post Offices 

and 1.3 lakh BCs. 

 

 

                                                           
24

Id. 
25

Id. 
26

Id. 
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IV. Performance of PMJDY 

The performance of PMJDY in terms of accounts opened, deposit balance and 

average deposit balance over the time is tabulated as under:27 

 

S.No Item  Mar-

15  

Mar-16  Mar-17  Mar-18  Mar-

19  

1  No. of PMJDY 

accounts (in Crore)  

14.72  21.43  28.17  31.44  35.27  

2  Deposit in PMJDY 

accounts (in Rs. 

Crore)  

15,670  35,672  62,972  78,494  96,107  

3  Average Deposit per 

PMJDY account (in 

Rs.)  

1,065  1,665  2,235  2497  2,725  

4  Number of RuPay 

debit cards issued to 

PMJDY account-

holders (in Crore)  

13.14  17.75  21.99  23.65  27.91  

 

It may be observed from the above table that on major parameters, consistent 

progress has been observed under PMJDY over the years. Since its inception, 

over 35 crore new accounts have been opened and over Rs. 96,000 crore has 

been deposited by the newly banked people in the formal banking system. The 

number of operative PMJDY accounts has increased from 17.01 crore on 

March’17 to 27.54 crore on March’19. There are 53% women Jan-Dhan account 

holders and 59% Jan-Dhan accounts are in rural and semi-urban areas.28 

 

 

 

                                                           
27

Overview and progress on Financial Inclusion : PMJDY available on 

https://financialservices.gov.in/financial-inclusion accessed 21 October 2019 
28

Id. 
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V. Critical Appraisal of Stand Up and MUDRA Schemes 

Government of India has launched the Stand Up India scheme on 5th April, 

2016 with an aim to promote entrepreneurship amongst women, SC & ST 

category i.e those section of the population facing significant hurdles due to lack 

of advice/mentorship as well as inadequate and delayed credit. The scheme 

intends to leverage the institutional credit structure to reach out to these 

underserved sectors of the population in starting greenfield enterprise. It caters 

to both ready and trainee borrowers. The Scheme facilitates bank loans between 

Rs.10 lakh and Rs.1 crore to at least one Scheduled Caste/ Scheduled Tribe 

borrower and at least one Woman borrower per bank branch of Scheduled 

Commercial Banks for setting up greenfield enterprises in trading, 

manufacturing and services sector. To extend collateral free coverage, 

Government of India has set up the Credit Guarantee Fund for Stand Up India 

(CGFSI). The scheme is built on the concept of providing handholding support 

to those borrowers who might have a project in mind but lack the confidence 

and capability to start up. It also provides for convergence with Central/State 

Government schemes. Applications under the scheme can also be made online. 

An online tracking system in the dedicated Stand Up India portal 

(www.standupmitra.in) is being utilised.Further, a Credit Guarantee corpus fund 

of Rs.5000 crore for Stand Up India scheme, operated by National Credit 

Guarantee Trustee Company Ltd. (NCGTC) has been approved. 

 

Total number of entrepreneurs benefited under Stand Up India scheme, as on 

31.03.2019 is tabulated below:29 

Stand Up India as on 31.03.2019 

Performance under Stand Up India Scheme (Amt. in Rs. Crore) 

Date as 

on 

31.3.2019 

SC ST WOMEN TOTAL 

No 

Of 

Sanction

ed Amt. 

No 

Of 

Sanction

ed Amt. 

No 

Of 

Sanction

ed Amt. 

No 

Of 

Sanction

ed Amt. 

                                                           
29

 

https://financialservices.gov.in/sites/default/files/Stand%20Up%20India%20and%20M

UDRA.pdf accessed on 19 October 2019 
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A/C

s 

A/

Cs 

A/C

s 

A/C

s 

(cumulati

ve) 

1045

1 

2096.25 310

3 

646.1 5942

9 

13342.72 7298

3 

16085.07 

 

The cumulative percentage share of women with respect to the total number of 

accounts is 81.4% and with respect to the total amount sanctioned it is 83%. 

 

VI. Pradhan Mantri Mudra Yojana  

An important aspect of financial inclusion is enabling the flow of credit to small 

businesses. In pursuance of the announcement in the Union Budget 2015-16, the 

Micro Units Developmentfinance Agency (MUDRA) was set-up and the 

PradhanMantri Mudra Yojana (PMMY) launched on 8th April, 2015. For 

achieving sustained expansion in the flow of credit to the non-corporate small 

business sector, loans up to Rs. 10 lakh without collateral are extended to 

borrowers under PMMY. These loans are extended through partner Member 

Lending Institutions (MLIs) – such as Scheduled Commercial Banks, Non-

Banking Financial Companies (NBFCs) and Micro-Finance Institutions (MFIs). 

In turn, MUDRA Ltd. offers refinance to MLIs for PMMY loans extended by 

them. The loans under PMMY are categorized as Shishu (up to Rs.50,000), 

Kishore (Rs.50,000 to Rs.5 lakh) and Tarun (Rs.5 lakh to Rs.10 lakh). Activities 

allied to agriculture and services supporting these (excluding crop loans, land 

improvement such as canals, irrigation, wells) have also been included under 

PMMY from April, 2016 onwards. PMMY credit rose from Rs.1,37,449 crore in 

2015-16 to Rs.3,21,722 crore in 2018-19 to more than 18 crore borrowers of 

which 89% loans are under SHISHU Category, 70% loans to Women 

entrepreneurs & 52% loans to SC/ST/OBC.30 

 

                                                           
30

 

https://financialservices.gov.in/sites/default/files/Stand%20Up%20India%20and%20M

UDRA.pdf last visited on 19 October 2019 



CONSTITUTION AND SOCIAL CHANGE 

82 

 

 
 

The success rate of Stand-up and Mudra Scheme can be understood from the 

pie-chart diagram given below31:- 

 

 
  

                                                           
31

Id.  
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categories) 

30% 

48% 

70% 
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under 
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women 

Male:- 30 % 

12.73 crore 

loans to 

women 

PRADHAN MANTRI MUDRA YOJANA 

Empowering Enterprising Women, 

Strengthening the Nation 

 

VII. Social Security Schemes and Financial Inclusion 

 In order to move towards creating a universal social security system for all 

Indians, specially the poor and the under-privileged, three ambitious Jan 

Suraksha Schemes or Social Security Schemes pertaining to Insurance and 

Pension Sector were announced by the Government in the Budget for 2015-16. 

The schemes were launched on 9th May, 2015, for providing life & accident 

risk insurance and social security at a very affordable cost namely  

(a) Pradhan Mantri Suraksha Bima Yojana 

(b) Pradhan Mantri Jeevan Jyoti Yojana  

(c) Atal Pension Yojana 

In addition to this Pradhan Mantri Vaya Vandana Yojana with an aim to protect 

elderly aged 60 years and above was initially opened for subscription for a 

period of one year i.e. from 4th May 2017 to 3rd May 2018. 

VII.I. Pradhan Mantri Suraksha Bima Yojana (PMSBY)  

The Scheme is available to people in the age group 18 to 70 years with a bank / 

Post office account who give their consent to join / enable auto-debit on or 

before 31st May for the coverage period 1st June to 31st May on an annual 

renewal basis. Aadhar would be the primary KYC for the bank account. The risk 
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coverage under the scheme is Rs. 2 lakh for accidental death and full disability 

and Rs. 1 lakh for partial disability. The premium of Rs. 12 per annum is to be 

deducted from the account holder’s bank / Post office account through ‘auto-

debit’ facility in one installment. The scheme is being offered by Public Sector 

General Insurance Companies or any other General Insurance Company who are 

offering the product on similar terms with necessary approvals and tie up with 

Banks and Post Offices for this purpose. 

As on 31st March 2019, the gross enrolment by banks, subject to verification of 

eligibility criteria, is about 15.47 crore under PMSBY and 32,176 claims of Rs. 

643.52 Crore have been disbursed.32 

 

VII.II. Pradhan Mantri Jeevan Jyoti Bima Yojana (PMJJBY)  

The scheme is available to people in the age group of 18 to 50 years having a 

bank/ Post office account who give their consent to join / enable auto-debit. 

Aadhar would be the primary KYC for the bank account. The life cover of Rs. 2 

lakhs is available for a one year period stretching from 1st June to 31st May and 

is renewable. Risk coverage under this 2 scheme is for Rs. 2 Lakh in case of 

death of the insured, due to any reason. The premium is Rs. 330 per annum 

which is to be auto-debited in one instalment from the subscriber’s bank / Post 

office account as per the option given by him on or before 31st May of each 

annual coverage period under the scheme. The scheme is being offered by Life 

Insurance Corporation and all other life insurers who are offering the product on 

similar terms with necessary approvals and tie up with Banks and Post Offices 

for this purpose. 

As on 31st March 2019, the gross enrolment by banks, subject to verification of 

eligibility criteria, is about 5.91 crore people under PMJJBY and 1,35,212 

claims of Rs. 2704.24 Crore have been disbursed. 

 

                                                           
32

https://financialservices.gov.in/sites/default/files/Social%20Security%20Schemes.pdf 

last visited on 19 October 2019 
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VII.III. Atal Pension Yojana  

Atal Pension Yojana (APY) is being implemented with effect from 1st June, 

2015. The Scheme aims to provide monthly pension to eligible subscribers not 

covered under any organized pension scheme. APY is open to all bank and post 

office account holders in the age group of 18 to 40 years. Under APY, any 

subscriber can opt a guaranteed pension of Rs 1000 to Rs 5000 (in multiples of 

Rs. 1,000) receivable at the age of 60  years. The contributions to be made vary 

based on pension amount chosen. The key features of APY are as under:   

• The APY is primarily focused on all citizens in the unorganised sector, 

who join the NPS. However, all citizens of the country in the eligible 

category may join the scheme.   

• Any Indian Citizen between 18-40 years of age can join through their 

savings bank account or post office savings bank account.  

• Minimum pension of Rs. 1000 or Rs. 2000 or Rs. 3000 or Rs. 4000 or 

Rs. 5000 is guaranteed by the Government of India to the subscriber at 

the age of 60 years, with a minimum monthly contribution (for those 

joining at age 18) of Rs. 42 or Rs. 84 or Rs. 126 or Rs. 168 and Rs. 210, 

respectively.   

• After the subscriber’s demise, the spouse of the subscriber shall be 

entitled to receive the same pension amount as that of the subscriber 

until the death of the spouse.  After the demise of both the subscriber 

and the spouse, the nominee of the subscriber shall be entitled to receive 

the pension wealth, as accumulated till age 60 of the subscriber.  

• The subscribers in the eligible age, who are not income-tax payers and 

who are not covered under any statutory social security scheme, are 

entitled to receive the co-contribution by Central Government of 50% of 

the total prescribed contribution, up to Rs. 1000 per annum, and this 

will be available for those eligible subscribers, who join APY before 

31st March, 2016.  

• The Central Government co-contribution shall be available for a period 

of 5 years, i.e., from Financial Year 2015-16 to 2019-20.  If the actual 

returns during the accumulation phase are higher than the assumed 



CONSTITUTION AND SOCIAL CHANGE 

86 

 

returns for minimum guaranteed pension, such excess will be passed on 

to the subscriber.   

• The contributions can be made at monthly / quarterly / half yearly 

intervals through• auto debit facility from savings bank account/ post 

office savings bank account of the subscriber. The monthly / quarterly / 

half yearly contribution depends upon the intended / desired monthly 

pension and the age of subscriber at entry.  

Major steps have been initiated by the Government to popularize create 

awareness about APY:  Simplification of default penal charges 

• The mode of payment has been changed from monthly to monthly, 

quarterly and half yearly keeping in consideration the seasonal income 

earners.   

• Removal of closure of account clause after 24 months and continuation 

of the account till the time corpus is available in the account.   

• Periodic advertisements in print and electronic media.   

• Capacity building of bank branch officials through various training 

programs. 

• Participating in town hall meetings, SLBC meetings. 

• Conducting meetings with State Governments of Telangana, Kerala, 

Gujarat, Maharashtra, and Orissa.  Meeting with Secretaries of Union 

Ministries of Agriculture, Rural Development, WCD, Panchayati Raj, 

Health etc with a view to get their unorganized workforce like 

MNREGA workers, SHG, Asha workers, Aganwadi workers etc under 

APY. 

As on 31st March 2019, the number of subscribers is 149.53 lakh with Asset 

under Management (AUM) of Rs. 6860.30 crore.33 

VIII. Social Security vis-à-vis Financial Inclusion 

As per the International Labor Organization, the term “Social Security” has been 

defined as the protection that a society provides to individuals and households to 

                                                           
33

https://financialservices.gov.in/sites/default/files/Social%20Security%20Schemes.pdf 

(last visited on 19 October 2019) 
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ensure access to health care and to guarantee income security, particularly in 

cases of old age, unemployment, sickness, invalidity, work injury, maternity or 

loss of a breadwinner.34Broadly it can be defined as a system of 

contributionbased health, pension and unemployment protection, along with tax-

financed social benefits, social security has become a universal challenge in a 

globalizing world.Only 20 percent of the world’s population has adequate social 

security coverage, while more than half lacks any kind of social security 

protection at all. Those without coverage tend to be part of the informal 

economy – they are generally not protected in old age by social security, and 

they cannot afford to pay their health care bill. In addition, many people have 

insufficient coverage – that is, they may lack significant elements of protection 

(such as health care or pension) or what protection they do have is low or 

declining. Experience shows that people are willing to contribute to social 

security benefits that satisfy their priority needs. 

Social security was established as a basic human right in the ILO’s Declaration 

of Philadelphia (1944) and its Income Security Recommendation, 1944 (No. 

67). This right is upheld in the Universal Declaration of Human Rights, 1948, 

and the International Covenant on Economic, Social and Cultural Rights, 1966. 

ILO conventions and recommendations relevant to social security extension 

policies include:35 

• The Social Security (Minimum Standards) Convention, 1952 (No. 102)  

• The Equality of Treatment (Social Security) Convention, 1962 (No. 118)  

• The Employment Injury Benefits Convention, 1964 (Schedule I amended in 

1980) (No.121)  

• Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No. 128)  

• The Medical Care and Sickness Benefits Convention, 1969 (No.130)  

• The Maintenance of Social Security Rights Convention, 1982 (No. 157)  

                                                           
34
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35
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• The Employment Promotion and Protection against Unemployment 

Convention, 1988 (No.168)  

• The Job Creation in Small and MediumSized Enterprises Recommendation, 

1998 (No. 189)  

•Maternity Protection Convention (Revised) 2000 (No. 183)  

In 2001, the International Labour Conference finally adopted the Resolution and 

Conclusions concerning Social Security. 

A plain reading of the provisions of the International Labor Organization, 

doesn’t appear to include the Financial Inclusion within its ambit but the critical 

analysis of the objectives of the ILO and the various conventions and 

recommendations mentioned above reflects that none of the aims could be 

achieved without Financial Inclusion. For instance, the employment benefits i.e. 

Monthly salary, Provident Fund amount, other perquisites etc can’t be conferred 

in true sense unless the same is routed through some Bank account. The 

subsidiary benefits given under various schemes also require Banks accounts so 

that the middle-man is eliminated.  

IX. Conclusion 

Under the Indian Constitution, the Preamble strives at attaining social, economic 

and political justice and equality of status and of opportunity for all. This aim of 

social justice and equality can’t be attained unless there is equality of 

opportunity.  

Speaking strictly in terms of Financial Inclusion and Social Security, the latter 

can’t be achieved unless all the people are given equal opportunity to avail 

Banking facility, avail Institutional credit and access the Financial services of 

the country.  

Be it the Nationalization of the Banks, relaxation of KYC norms, Zero Balance 

accounts, Kisan Credit Card, Debt waiver schemes all strive at including the 

marginalized section who have been since time immemorial deprived of the 

Banking and Financial services, thereby striving to attain the Social Security.  
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Constitution and its Importance to Bring Social Change in 

India 

Sougata Talukdar
1 

Abstract 

Social Change is the obvious requirement of the time and its abstract idea evinces 

change of characteristics of a group of people. The adaptation and enforcement of the 

Constitution of India was the path breaking event in the Indian socio-political structure. 

Since then the Constitution of India has travelled a long way through various 

amendments to adapt the requirements of time. The Constitutional philosophy in India 

relating to social change derived from the schemes of the preamble, fundamental rights 

and directive principles of state policy. All these parts explain various factors and 

freedoms which are the basic requirements of the prospective social changes. With the 

modernisation of the society, the Constitutional goals as mentioned in the preamble and 

various rights and sureties under Part III and IV the Constitution are shaping day by 

day with new outlooks. This new trend to interpret the Constitutional provisions by the 

Judiciary to bring the required social changes projects the Constitution as an 

instrument of social change. Thus, this Article primarily enquires about the 

Constitutional inputs to the social change in India. 

 

Keywords: Constitution, Social change, Judiciary 

 

 

I.  Introduction 

Society and social conditions never remain static. Social Change is the obvious 

phenomenon of a society and it is also true for any nation. Any comprehensive 

study of social change is always a challenging proposition, more so, in the 

context of the developing systems, owing to its unique situational realities. 

Further, the impact of social change on a society or a nation cannot be evaluated 

fully until it is placed within the perspective of the interrelationships of social 

institutions. Thus, the inter-relationship among the basic social institutions like 

family, political and economic organizations, social instruments constitute a 

characteristic pattern for a specific society.2 Any change taking place in one or 
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more of these social institutions will bring about a change in the pattern of 

society and, consequently, in the totality of the social structure. Hence, this will, 

in turn, affect a change in power relationships and the overall relationship 

among persons, organizations and social institutions.3 

The Constitution is the social document and it has a clear influence on the basic 

structure of the nation. It is designed in such a way so that it can approach 

immortality as nearly as human institutions exist.4Thus, for the application of 

the Constitution, our contemplation cannot be only of what has been, but of 

what may be also, which will help us to understand the future requirements. 

II. Conceptual Framework to Social Change 

Social change is a change in established patterns of structures, or change in 

social values, or change in social relations and subsystems operating in society. 

Social change may be partial or total, however, in a modern society mostly it is 

partial. Some scholars also categorised social change as continuous or 

evolutionary and discontinuous or revolutionary.5Sharyn L. Roach Anleu 

approached thatthe most common form of change is a continuous one.6Others 

defined it as a perennial topic of sociological inquiry.7Thus, a fundamental 

social change happens when social struggle8 is able to put forward a new 

dominant ideology inspired by radically different values to those that allowed 

the repression or the conflict to take place.9 

                                                           
3
 STANLEY H. SMITH, A CASE STUDY ON SOCIO-POLITICAL CHANGE, 21(4), 

PHYLON,380,(1968). 
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 Weems v United States, 54 L.E. 801 (US). 
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Usually, in a society, change comes from two sources. One source is random or 

unique factors such as climate, weather, or the presence of specific groups of 

people etc. Another source is systematic factors. For example, successful 

development has the same general requirements, such as a stable and flexible 

government, enough free and available resources etc. Thus,in other words, 

social change happens because of a few calculates, such as changes through 

innovation, demography, and philosophy, changes in political life and financial 

strategy and changes in legitimate standards or institutions.10 All these attributes 

affect the society at large in a bigger sense in respect of time and place. Thus, 

social change tends to shape the broader normative principles, the relative power 

of interest groups, and the values of policy-makers in a given situation. It refers 

to a restructuring of the basic ways in which people in a society relate to each 

other with regard to economics, government, education, religion, family life, 

recreation, language, and other basic human interaction activities.11Hence, 

Professor Mandelker rightly stated that social change always happened to 

demand a larger voice in the existing system for those who have been excluded 

from its benefits.12 

In respect to a nation, the term “social change” generally refers to the notion of 

social progress or sociocultural evolution and the philosophical idea that society 

moves forward by evolutionary means. The primary aim of this paradigmatic 

change is always to bring change in the socio-economic structure of the nation. 

From the early notion of the existence of the “State”, there are many theories of 

social change. Generally, a theory of change includes elements such as 

structural aspects of change like population shifts, directions of change, and 

processes and mechanisms of change.13 Some of these are Marxist theory, 

Hegelian theory, Gandhian theory, Heraclitan theory, and Daoist theory etc. All 
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these theories united in one sphere that social change will force the betterment 

of human civilization. 

III.  Constitution as an Instrument of Social Change 

In 1947, India achieved freedom from political subjugation. This independence 

whether bringsliberty to the Indian society was a question of consideration for 

the scholars of that period. As per them, political freedom does not necessarily 

ensure social change and without dynamic social change, society is not 

liberated. Thus, the period of 1947-1950, maybe called a period of “issue 

formation”, a period when issues of national priorities were in the formative 

stage. However, it is pertinent to mention here that two revolutions, social and 

political had been running parallel in India, since the World War I and till now 

the process continues.14On the basis of this in 1950,the Constitution came into 

force and somesort of an institutional apparatus was visualized with latent 

commitments tosocial change, for instance in the form of directive principles of 

state policyand the universal political framework of a federal parliamentary 

democracy.The Constitution of India is the highest law of the land and all laws, 

draw their validity and legitimacy from it. In its form and structure, the 

Constitution follows the Western liberal model of Constitutionalism, but it has 

several features founded on Indian traditions and the special needs of the 

society.  

Further, it can also be argued that the Constitution was adopted to force the pace 

of social and material renaissance in India as a step towards social change and 

nation building. Hence, the Constitution should be interpreted according to the 

will of the future generation and the changing social, political and economic 

values and needs of the people.15 The Supreme Court in RaghunathraoGanpatrao 

v Union of India,16 thus, rightly observed that:  

It is difficult to accept the contention that our Constitution 

makers after making immense sacrifices for achieving certain 
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ideals made provision in the Constitution itself for the 

destruction of these ideals. There is no doubt as men of 

experience and sound political knowledge, they must have 

known that social, economic and political changes are bound 

to come with the passage of time and the Constitution must 

be capable of being so adjusted as to be able to respond to 

those new demands. 

IV. Preamble and Its Impact 

The Constitutional philosophy canbederived from the scheme of the Preamble. 

While the concept“social justice”has laid down in the preamble as a social goal, 

fundamental rights and directive principles elaborates the principles of social 

justice in India.17The Preamble of the Constitution serves two purposes: (i) it 

indicates the source from which the Constitution derives its authority, and (ii) it 

also states the objects, which the Constitution seeks to establish and promote but 

it cannot, in and of itself, impose additional rights to those explicitly stipulated 

in the Constitution.18 

The Preamble was drafted in the light of the Objective Resolutions which was 

adopted on Jan. 22, 1947, by theConstituent Assembly.  It was said by Jawahar 

Lal Nehru while moving the Objective Resolutionon Dec.13, 1946, that “all 

power and authority of sovereign independent India, its constituent part and 

organs of the Government are derived from the people”. The Preamble assured 

that political justice must include real economic freedom of starving millions of 

people. The founding fathers of the Constitution, therefore, in the Objective 

Resolution, at the time of speaking on behalf of, “We, the people of India”, also 

pledged on their behalf to accord justice, social, economic and political to all the 

citizens, equality of status and opportunity and dignity of the person with 

liberties. The objectives stated in the Preamble contain the “basic structure” of 

our Constitution, which cannot be amended in the exercise of the power under 

Article 368. Thus, the Supreme Courtin Society for Un-aided Private Schools of 

                                                           
17
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 LIAVORGAD, THE PREAMBLE IN CONSTITUTIONAL INTERPRETATION, 

8(4),ICON,714, 728,(2010). 



CONSTITUTION AND SOCIAL CHANGE 

94 

 

Rajasthan v Union of India,19 observed that socio-economic rights generally 

serve as a vehicle for facilitating the values of equality, social justice and 

democracy, and the State is a key player in securing that goal. The preamble, 

fundamental rights and the directive principles of state policy are often called 

and described as “conscience of the Constitution” and they reflect our civil, 

socio-economic and political rights which we have to protect for a just and 

humane society.  

Granville Austin by considering the social justice mechanism, in his book,20 

states that probably no other Constitution in the world has provided so much 

impetus towards changing and rebuilding society for the common good.21 The 

concept of elementary human needs involves a list of physiological and social 

aspects. It includes the minimum social needs of right to health, food, housing, 

education and livelihood and provides a foundation upon which human 

development can occur and basic human freedoms can flourish. These minimal 

social rights need to be conceptualized in terms of entitlement both as 

individuals and as members of society.22 As a result, the Constitution aims at the 

establishment of a social welfare State, where the rights and welfare of all its 

citizens are not merely protected but insured. However, it is not an easy task to 

attain that goal. It requires that constant efforts be taken in that direction.Thus, 

the concept of social change is not narrow, one-sided, or pedantic, and is not 

confined to a particular area, its sweep is comprehensive. It is founded on the 

basic ideal of social-economic equality and its aim is to assist the removal of 

socio-economic disparities and inequalities.23 
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V. Rights and Its Assurance 

The social solidarity was to be brought about by the concept of social change.24 

The objectives enshrined in the Preamble permeate throughout the entire 

Constitution.25 It was to give effect to these objectives the Fundamental Rights 

and the DPSP were enacted in Part III and Part IV of the Constitution, and 

through them, the dignity of the individual was sought to be secured through the 

Constitutional mechanism.  

However, the concept of social change in India should be judged in the 

dimension of the welfare state and it is an admitted fact that in welfare society 

the absolute concept of liberty and equality are verydifficult to achieve. Hence, 

the Constitution prefers a middle path and provides such rights with certain 

restrictions which the government is expected toensure for its citizen. Thus, the 

enjoyment of these rights issubjected to the interest of the people. The State 

may, therefore, encroach on thedomain of these rights for the common good or 

the common interest only.26 The questionwhether a fundamental right is 

subjected to restrictions for the common good orpublic interest will depend 

upon the conditions and circumstances prevailing at that particular time. 

The Constitution makers determined that the possession of “fundamental rights” 

by all citizens and, to some extent by all denizens of the country is inherent in 

the very conception of a democratic State which India is declared to be. The 

Constitution distinctly and explicitly forbids both legislative and executive 

interference by every authority having jurisdiction over India or any part of it 

with what is termed Fundamental Rights and it solemnly entrusts the prevention 

of any interference to the Supreme Court by Article 32 and the High Courts by 

Article 226.27 
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Apart from these, to secure fundamental rights and freedoms, the State is under 

a compulsion to provide codify legislation to that regard. Though in some cases, 

howsoever fundamental the law that codifies such rights may be, it cannot be 

treated as the sole repository, at least in case of certain rights and freedoms. For 

instance, the right to life and liberty28 is not something which a human being 

acquires under an enacted provision, of parent legislation, like the Constitution, 

or ordinary legislation, like an Act. Even when the society was in a disorganized 

form, persons enjoyed such rights.29 Thus, though certain fundamental rights got 

its statutory recognition as a result of social change such as the Right of 

Children to Free and Compulsory Education Act 2009, Right to Information Act 

2005 etc., it should always be judged in parity with the Constitutional mandates. 

In parity, in the year 2002 the Constitution was amended by inserting Article 

21A to implement the right to free and compulsory education of every child 

aged between 6-14 years.Hence, the fundamental Rights and its guarantee under 

the Constitutional framework always secure the path for bringing social change 

as per the need of the time. 

VI. The Directive and Its Impact 

The Directive Principles of the State Policyprovides the basic guidance to the 

State to follow in the process of providing governance to its citizens. Thus, it 

elaborates the principles of social change, enunciated in the preamble. The crux 

of these “directives” in the context of social change is that the largest share of 

acquisition should go to the people at large, and should not remain confined to a 

particular segment of beneficiaries, political, economic or social, which is the 

basic phenomenon of the Utilitarian theory of law. In similar terms, the Supreme 

Court in Akhil BharatiyaSoshitKaramchari Sangh v Union of India,30 observed 

that: 

 

The directive principles which are fundamental in the 

governance of the country enjoin upon the State the duty to 

apply that principle in making laws. The State is enjoined 
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upon by the directive principles to promote the welfare of the 

people, to eliminate inequalities in status, facilities and 

opportunities.  

It is notable that these directives are not enforceable through the judiciary under 

the Constitutional outline. Thus, no one can force the State to follow these 

directives by using judicial review. The directive principles specifically 

articulated, inter-alia, the socio-economic responsibility of the State towards its 

citizens by securing just and humane conditions of work and maternity relief,31 

the public assistance in cases of old age, sickness and disablement,32 equal pay 

for equal work,33 healthy environment,34and also by raising the level of nutrition 

and the standard of living and public health35.  Basically, directive principles 

uphold the spirit of the Constitution of India as a “social document” that 

embodies socio-economic goals of the country.36Thus, the main object of 

enacting the directive principles istoset standards of achievement before the 

legislature and the executive, the local and otherauthorities, by which their 

success or failure can be judged. It was also anticipated that those failing 

toimplement the directives might receive a rude awakening through the elections 

procedures. It should however,benoted that the directive principles do not 

impose any particular brand or pattern of economic orsocial order. However, 

they only lay down the goals which may be achieved through various means.37 

By comparing the importance of fundamental rights and DPSPthe Supreme 

Court in State of Tamil Nadu v L. Abu Kavier Bai,38 stated that the purpose of 

the two distinct chapters was to grant the Government enough flexibility and 

latitude to implement the principles depending on the requirement of the time 
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and circumstances,39 which is the basic requirement for social change. Thus, 

Granville Austin rightly considers these directive principles to be aimed at 

furthering the goals of the social revolution or to foster this revolution by 

establishing the conditions necessary for its achievement.40 

 

VII.  Amendments as a Tool of Social Change 

The amendment in the provisions in the Constitution is the way to adopt social 

changes within the framework of the Constitution. The scholars who thought an 

adaptation of the Constitution either necessary or desirable, they also considered 

amendment as a means by which such adaptation should occur.41It is this 

foresight in mind, the father and main architect of the Indian Constitution,Dr. B. 

R. Ambedkar inserted Article 368 to the Constitution which provides that “Any 

part of the constitution may be amended by adopting appropriate procedure 

except destroying the basic structure of the Constitution”. It reacts to the 

acceptance of the need for changing the law when the situation warrants. 

However, the power to amend the Constitution under Article 368 couldn’t be 

exercised insuch a manner as to destroy or emasculate the fundamental features 

of theConstitution. 

It is pertinent to mention here that already the Constitution has been amended 

for 103rd times to procure it as a document that is relevant under the modern 

social structure. Moreover, several amendments of theConstitution also have 

brought a revolution in thesociety. Thus, Justice Sikri observes that “Anumber 

of amendments such as 1st, 4th, 17th, 24th, 25th,26th, 29th, 34th, 42nd,64th etc. 

have been carriedout in the context of the changing socio-economicscene”. 

Among these, the first amendment of 1951 placed the Zamindari Abolition 

Lawsbeyond challenge before the Courts of law andinserted Article 31-A for 

that purpose. It alsoamended Article 15 in the interest of educationallyand 
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socially backward classes. The word secular was not there in the original draft 

of the Constitution. On Dec. 03, 1948, Prof. K.T. Shah moved before the 

Constituent Assembly that the State being secular shall have no concern with 

any religion, creed or profession of faith and shall observe an attitude of 

absolute neutrality in all matters relating to the religion of any class of its 

citizens or other persons in the Union. However, even after this argument, the 

word secular was not inserted within the Constitutionexplicitly.42It was only on 

Dec. 18,1976 the word “Secular” was added in the preamble of our Constitution 

through the 42nd Constitutional Amendment Act, 1976.Thus, the expression 

“secular state” as it denotes a definite pattern of the relationship which can be 

applied to India.43The transformation of the right to property from the 

fundamental right to constitutional limitation also impacted the social dimension 

and person’s capacity to hold the property. Originally it was a fundamental 

right44and State has the capacity to impose by law reasonable restrictions on this 

right in the interest of the general public or for protection of the interest of any 

Scheduled Tribe.45But, through the 44th AmendmentAct, 1978, the legislature 

has converted this right toconstitutional limitation by inserting Article 300-A 

and by deleting Articles 19(1)(f), 19(5) and 31. The effect of this Amendment is 

that a person will not be entitledto invoke directly the writ jurisdiction of the 

Supreme Court forviolation of his right to property,he will, however, beentitled 

to invoke the jurisdiction of the High Court. 

Similarly, to secure the participation of women in governance, the 73rd and 74th 

Amendments of 1992 provided for reservation of seats in the local bodies of 

Panchayats and Municipalities for women, which laid a strong foundation to 

their participation in decision making at the local levels and women 

empowerment in the society. This Amendment also provided women, in 

particular, the scope and opportunity to participate in public life as well as in the 
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nation-building process.46The recent important amendment came with the Good 

and Services Tax (GST), where consumers would not be subjected to double or 

multiple taxations.47 All taxes that are imposed while purchasing goods will 

include both the central government’s taxes as well as the state government’s 

taxes. The introduction of GST has prevented state governments from randomly 

increasing taxes.48 

Further, the Constitution (One Hundred and Third Amendment) Act, 2019 

provided another remarkable change by providing reservation of appointments 

or posts in favour of any economically weaker sections of citizens, which is a 

pre-condition for allowing equal status in the modern society. It is pertinent to 

mention here that the reservations made for the economically weaker sections 

would be to a maximum limit of ten percent, in addition to the existing 

reservations and would exclude the classes of Scheduled Castes, Scheduled 

Tribes and Other Backward Classes.49 Thus, all these amendments help the 

Constitution to be acquainted with the needs of the hour and also assist it to 

fulfil the demand and requirements of modern Indian society.   

VIII. Judiciary and Its Role 

The operational aspect of the Indian Constitution, specifically the role of 

Judiciary in the process of social change is always vital.50The Constitution being 

a living document must be interpreted in the light of the hopes and aspirations of 

the people.51 This interpretative function is discharged by the judiciary through 

direct as well as indirect judicial review. Thus, the efficacy of the legal system 
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and the wisdomof the judiciary are expected to fulfil the primacies of social 

change.52In view of the changing realities of the socio-economic situation and 

primacy of goals of popular welfare and justice, amendments of the Constitution 

and the judiciary’s corroboration of the same have to be viewed in the long-

range perspective of social change. After independence, there are occasions of 

conflicts between the legislatures and the judiciary.53 However, after 

Kesavananda Bharti Case54 the relation between judiciary and legislatures is 

harmonious in nature and thereby accelerating the pace of social change.In fact, 

though the function of amending is entrusted upon the Parliament andthe 

Parliament formally and consciously discharges thisduty, yet no one can deny 

that judiciary also while interpreting the provisions of theConstitution 

consciously contributes to the change or reform of it by giving it a progressive 

interpretation to meet the changing demand of time.55 

Thus, through judicial review, the Judiciary performs the role of expounding the 

Constitution and also exercise the power of declaring any lawor executive action 

as unconstitutional and hence void.This power of judicial review makes the 

judiciary the final arbiter of the Constitution and gives the Judiciary an ample 

opportunity to contribute to the development of the social structure and norms 

by putting the gloss on the bare text of the Constitution.Further, in some 

cases,Judiciaryalso provides guidelines for the application of laws and to curve 

social evils.56Therefore, Justice P. N. Bhagawati rightly quoted that “It is the 

judge who infuses lifeblood into the dry skeleton provided by the legislature and 

creates a living organism appropriate and adequate to meet the needs of the 

society”.  
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Apart from its traditional approach, the Supreme Court also preferred to adopt 

the broader approach of the rule of locus standi to utilize the initiative and 

encourage the public-spirited persons to move the courts to act for the general or 

group interest even though they may not be directly injured in their rights.57 The 

PIL is a concept aimed at increasing the accessibility to justice and forms a part 

of constitutional jurisprudence in India.58 Therefore, it can be TERMED AS 

SOCIAL ACTION LITIGATION WHICH RELIES ON NOTIONS OF social 

justice and a desire to see law become a tool for social engineering and social 

change. thus, by allowing new mechanisms, the judiciary plays the role of 

protector and interpreter of the constitution and secures social change as 

required by the time. 

 

IX. Conclusion 

On the whole, social change is usually a combination of systematic factors along 

with some random or unique factors and it dictates the agenda for social theory 

and social policy analysis.59 As the Constitution is the basic social as well as a 

legal document of the nation, accommodation of newly evolved changes in the 

society should be incorporated within its sphere. A Constitution which cannot be 

amended constitutionally isan act of violence committed on the coming 

generations andan open invitation to revolution.To avoid this situation, the 

Constitution as a social document successfully adapted to the changes that 

happened in the Indian social structure till date. But the major concern lies in the 

implementation of these Constitutional provisions and whether we are able to 

use these provisions for the benefit of the citizens of India. In this respect, it can 

be suggested that there should a method of check and balance in providing 

welfare services to the people so that misuse of the same can be curtailed. 
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Politics without criminal intent, simplicity in bureaucratic procedures, securing 

rights for the vulnerable section of society and exercise of free judicial 

discretionary power are the demands which till required to be addressed. Apart 

from these, the Constitution of India always concerned about the changes 

brought by technology, science, medical development and modern education 

and with the help of organs of the State always trying to enforce social changes 

for the betterment of Indian civilization and thus profoundly acts as an 

instrument of social change. 
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The Principle of Proportionality, A Tool to Restrict 

Administrative Carte Blanche: An Analysis of the 

Principle with Special Reference to restricted Internet 

Availability in Jammu and Kashmir 

Dr. Dipankar Debnath
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Abstract 

An ongoing debate on the administrative supremacy and principle of proportionality in 

the backdrop of the orders made by the government of the Union Territory of Jammu 

and Kashmir suppressing the internet facilities for an indefinite period depriving the 

citizens of the 'paradise on earth' various fundamental rights has triggered on, once 

again, the conflicting issue between the administrative arbitrariness and the impact of 

the principle on such arbitrary action. Although, a writ petition in connection with the 

same has recently been rejected by the Hon'ble Supreme Court on the ground of 

warranted situation prevailing in the valley, however, the deprivation of various 

fundamental rights to the people living, raise this question whether the decision was 

made complying with the principle of proportionality? This research work has made an 

attempt to look into the necessity of such order in the light of the four-pronged test of the 

principle of proportionality. 

Key words: Proportionality, Reasonableness, Restrictions, Constitutionality, Jammu 

& Kashmir, Administrative Supremacy. 

I. Introduction 

With the granting of permission2under the Temporary Suspension of Telecom 

Services (Public Emergency or Public Safety) Rules, 2017, the Government of 
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2
Vide order, dated 26

th
 March, 2020, 3

rd
 April 2020 and 15

th
 April, 2020. The first 

impugned order stated that the government will continue with the ban on the high-

speed internet which began since 5
th

 August, 2019. The second impugned order 

stated “internet speed restrictions have, while enabling access to essential services and 

sites, not posed any hindrance to COVID-19 control measures or to access online 

educational content.”The third order was also on the same tune as that of the second 

impugned order with a view to reduce incidents of misuse of social media by way of 

uploading and circulation of provocative audio/video content, fake news, etc. 
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Jammu and Kashmir allowing access to use the internet with much slower 

speed (2G, while rest of the Indian are enjoying 4G facilities with higher 

speed), a much debated question has been raised against such orders as to its 

constitutionality on the ground of arbitrary, unreasonable, fanciful, illegal, 

violating not only of the fundamental right to freedom of speech and 

expression including the right to carry on any trade and business over the 

online medium under Articles 19 (1)(a) and 19 (1)(g) respectively, but also 

other rights as guaranteed under Articles 14, 21 and 21A of the Constitution 

of India.The orders were as a result of the Hon’ble Supreme Court’s 

judgement made in Anuradha Bhasin v. Union of India &Ors
3.and Ghulam 

Nabi Azad v. Union of India
4, declaring that freedom of speech and expression 

and freedom to practice any profession over the medium of the internet 

enjoys constitutional protection under the above said Articles. Four days after 

the judgement of the Hon’ble Supreme Court, the Government of Jammu & 

Kashmir passed three consecutive orders5 (dated 14th January, 18th, January 

and 24th January, 2020).Although a Writ Petition6 was referred to the Hon’ble 

Supreme Court by the media professional7of the Jammu &Kashmir, 

challenging the validity of the governmental orders made on different dates, 

curtailing or restricting various fundamental rights, and on May 11, it was 

duly rejected  by the Hon’ble court, the very pertinent question that exist is 

                                                           
3
 W.P. (Civil) No. 1031, 2019 (India).In Ms. Bhasin’s case, the newspaper she edits, The 

Kashmir Times, could not be distributed on 5 August and went entirely unpublished 

between 6 August and 11 October. 
4
W.P.(Civil) No. 1164, 2019 (India). Mr. Azad, Leader of the Opposition in the Rajya 

Sabha, was prohibited from visiting the Valley raised the issuee on basic livelihood, 

tourism, handicrafts, manufacture, construction, cultivation, agriculture and 

information technology and access to basic healthcare. 
5
 The first order stated that cross-border terrorist elements were using the internet to 

communicate and spread propaganda, which could cause large-scale violence. In the 

Second order it stated that there had been no adverse impact after the partial 

restoration, but reiterated that the internet could be used for incitement, “rumour 

mongering”, and by anti-national elements and in the third order reiterating the twin 

points stated that there is “no adverse impact” and “apprehension of misuse.” 
6
W.P.(Civil) No.10817, 2020 (India). 

7
Foundations for Media Professionals v. Jammu & Kashmir, W.P.(Civil) No. 10817, 
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whether such impugned orders passed by the government of the Jammu & 

Kashmir had satisfied the principle of reasonability test in the name of 

imposing restrictions on the ground enumerated under Clause (2) of Article 

19 of the Constitution of India which among other grounds included within it 

the ground of national security and public order and also under Article 21 of 

the Constitution of India that lays down the principle ‘procedure established 

by law.Further, whether such orders are proportional in view of the prevailing 

situation in the various parts of the valley? The debate on principle of 

reasonability vis-a-vis principle of proportionality in the context of the 

government passing legislations or exercising any administrative discretion, 

conferred upon it under the law on the basis of delegation of legislative power 

is not new. However, many a times it has been seen that while exercising the 

power of enactinglawsor exercising discretionary administrative measures, in 

the name of reasonability or proportionality, it encroached into the field of 

such rights which are fundamental for every human being guaranteed under 

the Constitution of every country causing perennial loss to the right holder. 

There is no doubt that the judgement has an impact on the rule of law, as it 

has been alleged that the judgement has rather undermined the rule of law. 

The principle of reasonability has always been carrying a special impact 

whenever a constitutional crisis existed where on the one hand, government’s 

decision/order that tried to interfere with or take away the fundamental right 

of the common people, is claimed to be based on reasonableness having some 

purpose behind, based on intelligible differentia and creating some nexus 

with such object to be achieved, on the other, in the plethora of cases decided 

by various High Courts and Hon’ble Supreme Court, such decisions or laws 

have considered as vague, unreasonable, unjust or illegal. In the above 

backdrop, the researcher has made an attempt to trace out the evolution of the 

doctrine of proportionality in the light of reasonability taking into 

consideration the various tests under the proportionality principle, its 

applicability in protecting and safeguarding the fundamental rights of the 

individual by declaring the law in question as unconstitutional or quashing 

the decision of the administrative authority on the ground of arbitrariness. 

Two parallel ongoing debates have been taking place persistently in the field of 

constitutional law. The first debate concerns the enforceability of fundamental 

social rights (hereinafter social rights), while the second is about the prevalence 
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of proportionality as a method of reviewing violations of rights. Proportionality 

has developed globally into the fundamental method for reviewing rights’ 

infringements, triggering a debate concerning its merits and disadvantages. Is 

proportionality the ultimate expression of the ‘new constitutionalism,’ allowing 

an objective evaluation of rights limitations, or is it a concealed balancing 

method that multiplies threats to rights8? 

 

II.Evolution of the Principle Of Proportionality  

The principle of proportionality has been in use and can be found in every 

aspects of legal regime whether it is the civil laws such as industrial laws, 

employment laws, company law, or newly developed information technology 

laws or in the field of various criminal laws. However, its importance in the 

field of constitutional and administrative laws is undeniable, where while 

exercising the law making power or discharging administrative function, the 

fundamental rights of the individuals have been interfered with and to protect 

and safeguard such rights, the principle of proportionality act as a tool to 

check such powers. Before dealing with the different tests to justify 

administrative action let us focus on the evolution of the principle of 

proportionality. 

Proportionality is a very ancient concept. The code of Hammurabi, a Babylonian 

Law Code dating back to 1722 B.C., incorporated the principle of “An eye for 

an eye, and a tooth for a tooth”. Similarly, the Magna Carta and the English Bill 

of Rights 1689 also embodied that principle of proportional punishment ‘under 

which punishment must be proportional to crime’.9 Later on, in the thought of 

Aristotle where just is a ratio between two parties mediated by an abstract 

principle which is a part of contemporary law, nonetheless talks about the 
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general principle of proportionality.10The idea of proportionality as a specific 

rule of law emerged from Aristotle’s though a vague and general but 

increasingly concrete through and definite proportion of law of self defense11. 

Subsequently, Cicero, the positive law thinker, while defining the term  ‘law’ 

described it as the right ratio and proper proportion which was further explained 

by Thomas Aquinas, the natural law thinker of the medieval period in the law of 

self-defence of States. 

Before the adoption of the United Nation’s Charter in 1945, the Covenant of the 

League of Nations adopted in 1919 imposed restraints on the liberty of States to 

resort to war. A system of peaceful settlement of disputes was set up under the 

Covenant and the resort to force was forbidden without the dispute being first 

submitted for arbitration, judicial settlement or the league council.12 It was 

during the period between the First and the Second World War that the right of 

self-defense developed and finally took the form that we see today in Article 51 

of the U.N. Charter. Necessity and proportionality were part of the developing 

law of self-defense13. 

During the modern period, this unwritten constitutional principle is said to 

originally evolvein Germany and developed thereby by the German 

Constitutional Courts applying the principle to the public law domain. 

According to the principle of proportionality, any restriction by the 

governmental authority, imposed upon the individual freedom, must be 

reasonable and must touch the corner stone of the objectives sought to 

achieve within the purview of the law. In other words, such restrictions must 

not be unreasonable, based on arbitrariness on the part of the authority 

exercising some discretionary power conferred upon him by the law. Such 

arbitrary and unreasonable action is prominently used as a ground for judicial 

review. Proportionality is a long standing doctrine of criminal and to a certain 
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extent public international law. It was precisely the Prussian Supreme Court that 

established the principle in the field of police law and Georg Jellinek’s comment 

was that “the police may not kill a swallow with cannon”14.Under the Indian 

Penal Code, 1860 also the doctrine is available where under Section 9915 of the 

Code dealing with the right of private defense it has categorically mentioned 

that the infliction of harm should not be more than what is required. Similarly, 

the retributive theory of punishments also lays down the same principle of an 

eye for an eye and a tooth for a tooth.  Although the genesis of the principle of 

proportionality is usually traced to German public law, gradually, it has found 

its place in the European continents, Canada, Ireland, United Kingdom, New 

Zealand, Australia and South Africa16. 

In Europe, the principle has been characterised as the most important legal 

principle in the European Administrative Law. To regulate the exercise of 

powers by the European Union, reference can be made from Article 517 of the 

Treaty of European Union in which the principle of proportionality has been 

embodied. The European Court of Justice and Courts of Human Rights begun to 

develop the principle as a criteria for assessing the acts of the governmental 

authority affecting the rights of the individual by virtue of the power conferred 
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the union shall apply the principle of proportionality as laid down in the protocol on 

the application of the principles of subsidiarity and proportionality.” 



CONSTITUTION AND SOCIAL CHANGE 

110 

 

on them by the legislature. Further, Article 10 of the European Convention on 

Human Rights which confers the right of freedom of expression provides in 

paragraph 2 that it may be restricted only if there is a pressing social need and if 

the degree of restriction is proportionate to the importance of social need.  This 

principle has been considering as an important tool for reviewing the 

constitutional matter in Europe particularly post-war Europe. In the common 

law countries also the principle has been adopted gradually, for e.g. New 

Zealand had imported and adopted the principle from Canada and the Canadian 

themselves lifted the idea of proportionality forms the European Courts of 

Human Rights18. Besides, in the United State of America there is no such 

concept of proportionality principle available, under the Administrative Act, 

1946 also the principle did not find place nor have the courts ever developed a 

judge made principle of proportionality. In the United Kingdom, it was for the 

first time Lord Diplock suggested the introduction of the principle as a potential 

fourth ground of review in a case19 and since then the principle of 

unreasonableness and its relationship with the principle of proportionality has 

been at the center of discussion under the English law20. 

III. The Proportionality Test and Its Applicability in India 

A clear reading from the judgments of the Hon’ble Supreme Court made in 

Puttaswamy I21 and Puttaswamy II22 (popularly known as the Aadhaar 

Judgment) it is now a well settled law that the fundamental rights can only be 

restricted by the administrative authority that conform to the principle of 

proportionality. Although there has been no universal test for the principle of 

proportionality to be applied, however, there existed four-part structured test 

that has been accepted worldwide and the same has been accepted by the Indian 

judiciary. In Modern Dental College and Research Centre &Ors. v. State of 

MP,23five-judge bench of the Hon’ble Supreme Court has laid down the 

following test from the book of Aharon Barak (former Chief Justice of the 
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22

Puttaswamy v. Union of India ,(2019)1 S.C.C.1(India). 
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Supreme Court of Israel) titled Proportionality: Constitutional Rights and Their 

Limitation, stating that a limitation of a constitutional right must be 

constitutionally permissible. Although, in numerous other cases also the 

proportionality tests have been applied in order to deal with the constitutionality 

of the particular law or administrative actions yet the same tests have been 

discussed herein under in the light of the restricted internet availability in the 

Union Territory of Jammu and Kashmir: 

III.I First Test: Legitimate Goal 

Presently, the government is involved in multifarious activities that leads to the 

welfare of the people at large based on the principles of equality of opportunity, 

equitable distribution of wealth and public responsibility for those unable to 

avail themselves of the minimal provisions for a better life. The emergenceof 

the State from the laissez faire to the role of social welfare,where the state plays 

a key role in the protection and promotion of the economic and social well-

being, aimed at achieving different goals with a purpose behind. Therefore, the 

policy or decision which is taken and implemented by the government must be 

justifiable taking into consideration the goal behind such policy. Further, 

concern should also be on whether the policies undertaken by the government is 

for the larger interest of the community or not.The principle of proportionality 

envisages that a public authority ought to maintain a sense of proportion 

between his particular goals and the means he employs to achieve those goals, 

so that his action impinges on the individual rights to the minimum extent to 

preserve the public interest. This means that administrative action ought to bear 

a reasonable relationship to the general purpose for which the power has been 

conferred24.In R v. Oakes the Supreme Court of Canada observed that the goal 

must be ‘of sufficient importance to warrant overriding a constitutionally 

protected right or freedom’25. In the context of the prevailing situation in the 

Union Territory of Jammu & Kashmir, the orders issued suspending the Internet 

are not in furtherance of any legitimate state aim. The government’s case is that 

it apprehends that the Internet will be misused by ‘anti-national’ elements and 
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will lead to a deterioration of ‘law and order’26 but not public order as 

incorporated in clause (2) of Article 19 of the Constitution of India. In this 

context, it is important to refer the decision made by the Hon’ble Supreme Court 

in Superintendent Central Prison, Fatehgarh v. Dr. Ram Manohar Lohia27. The 

Hon’ble Court observed that,the term ‘law and order’ is not subsumed within 

‘public order’ which is the ground under Article 19(2) of the Constitution of 

India. Similarly, in Re Ram Lila Maidan Incident28, the court held that“the 

distinction between ‘public order’ and ‘law and order’ is a fine one, but 

nevertheless clear. A restriction imposed with ‘law and order’ in mind would be 

least intruding into the guaranteed freedom while ‘public order’ may qualify for 

a greater degree of restriction since public order is a matter of even greater 

social concern”.  

III.II   Second Test: Suitable Means to Effectuate the Purpose 

The principle of proportionality involves that for attaining the desired result the 

administrative action taken must not be more than what is necessary, in other 

words, it must not be excessive or disproportion but must be a proportionate 

response to the aim sought to be achieved.  If the action taken is grossly 

disproportionate the decision is liable to be quashed at the hand of the court. It 

has to be seen that the means with the help of which such purpose is to be 

achieve or effectuate should be exercise with proper care and diligence.InLaxmi 

Khandsariv. State of U.P
29., the Supreme Court held that the law is clear on the 

point that while deciding the reasonableness of the restriction on fundamental 

rights, the nature of the right alleged to have been infringed, the underlying 

purpose of the restriction imposed, the extent and urgency of the evil sought to 

be remedied thereby, disproportion of the imposition, prevailing conditions at 

the time should all enter into judicial verdict. In Ranjit Thankur v. Union of 

India30the punishment which was imposed on the appellant under the Army Act 
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28
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was declared by Justice M. N. Venkatachaliahwas so strikingly disproportion 

with the purpose sought to achieve. It was further observed that the punishment 

must be appropriate and not to be vindictive or unduly harsh. The power 

exercising authority should be borne in mind that while applying the means; it 

should not interfere with the fundamental rights of the individual. In the case of 

Jammu &Kashmir,the orders imposing the shutdown are not rationally 

connected to the fulfillment of the supposed purpose, i.e. the prevention of 

violence. While the state has repeatedly claimed that the Internet will be 

misused by miscreants and anti-national elements it has provided no actual 

evidence of such misuse being a real and genuine threat31.  If the interference 

with the rights or liberties of an individual, contributes to the achievement of a 

legitimate goal then the suitability test is satisfied because it has been 

established that there is indeed a clash of the two values as it was held in 

Tennessee v. Garner32. The measures which are not suitable at all to pursue the 

stated objective should not be imposed because suitability requires a casual 

relationship between the measures and its object. The interference must be based 

on intelligible differentia and such differentia must have a rational relation 

sought to be achieve, the two essential criteria for judging the reasonability of 

the discrimination as mentioned under Article 14 of the Constitution of India is 

similarly applicable while testing the second test of the principle of 

proportionality.  

III.III Third Test: Necessity or No Alternatives 

At this stage of the proportionality test, a fact-based test is necessary to find out 

various alternative measures that can be adopted to achieve the intended goal of 

the state. In other words, if the same legitimate goal or purpose could be achieve 

in another way which are alternatives to the option affecting the rights, 

alternative means should be adopted with least harmful effect on the rights for 

achieving the goal. Such least restrictive measure must be equally effective to 

achieve the intended goal of the state. Therefore, the test consisted of two 

questions. The first is whether there are less restrictive or milder or less harmful 

measures. The second question that one needs to object is whether the 
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alternative measures are equally effective in achieving the pursued objective33. 

In the Aadhaar case the five-judge Bench of the Hon’ble Supreme Court was of 

the view that “……there is no alternative measure with lesser degree of 

limitation which can achieve the same purpose. In fact, on repeated query by 

this Court, even the petitioners could not suggest any such method34. Similarly, 

in Anuradha Vasin’s case the three-judge Bench of the Hon’ble court stated that 

“the authorities must assess the existence of any alternative mechanism” to 

achieved its goal and therefore, shifted the burden on the State to find out the 

alternatives first of all with least restrictive affect. However, in the Aadhaar case 

the Hon’ble court imposes the burden on the petitioner to prove the alternative 

way in order to achieve the goal. Therefore, it can be concluded that the state 

must consider the feasibility of selective blocking before limiting it to the 2G 

service. In State of Madras v. V. G. Row
35, the Court was deciding 

the constitutionality of a law that empowered the state government to notify as 

unlawful, associations that: constituted a danger to public peace, interfered with 

the maintenance of public order, or interfered with the administration of law. 

The Supreme Court struck down the law on the basis that it imposed 

unreasonable restrictions on the exercise of the right to form associations. 

The Court adopted a necessity test, arguing that a less restrictive means of 

curtailing rights, setting up a judicial inquiry instead of an advisory board, was 

available to the state. The situation prevailing in the Jammu & Kashmir could 

not be said as compelling that there was a need for shutting down of the internet 

and therefore, the orders also did not satisfied the necessity test. It is submitted 

that the purported objective could be achieved through least restrictive and least 

intrusive means.  

III.IV Fourth Test: Proportionality StrictoSensuor the Balancing Test 

The "balancing test" means scrutiny of excessive onerous penalties or 

infringements of rights or interests and a manifest imbalance of relevant 
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considerations36.Proportionality stricto sensu or balancing is a situation where it 

is to be considered whether the law adequately balances the social benefits and 

harms caused by the law. If the restriction/derogation justified in the overall 

interest of a democratic society and human dignity then a balance could be 

maintained between the restriction and the rights invaded. While passing any 

impugned order the administrative authority must look into as to how a balance 

could be maintained between individual rights and societal needs because such 

authority has the primary responsibility to decide what would be the best 

judgment on the basis of which action would be taken. In Canara Bank v. V.K. 

Awasthy37, while explaining the applicability of the doctrine of proportionality, 

the Court observed that in situations where no fundamental freedoms are 

involved, Court will only play a secondary role while primary judgment will 

remain with the administrative authorities.  In Allahabad Jal Sansthan v. 

DayaShanker Rai38, the Supreme Court opined that while protecting interest of 

the workman interest of the employer and the societal needs must be taken into 

consideration because complete detriment of the employer would only lead 

towards skewing investment away from labour intensive market, thus strangling 

economic development. In Om Kumar and Ors. v. Union of India39JJ M. 

Jagannadha Rao and U. C. Banerjee observed that the Court will act as a 

primary reviewing authority while dealing with the merits of the balancing 

action on the part of the administration. In the case of Jammu & Kashmir, 

obviously, at the first instance the national security is said to be fundamental 

justifying the community interest and there is no harm in imposing the 

reasonable restrictions (and not draconian) on the fundamental rights of the 

people living there, however, the test requires balancing the marginal social 

benefit against the marginal social harms caused by the change in status quo that 

the law brings about40. The Maharashtra Dance Bars case41 offers another 

example of the adoption of necessity and balancing within reasonableness 
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review. In 2005, the legislature of the state of Maharashtra enacted a law 

imposing a ban on dance performances in bars, except in certain establishments 

such as hotels rated ‘three stars’ and above. The state’s rationale for the ban was 

that many such dance performances were obscene, promoted prostitution and 

the exploitation of women, undermined the dignity of the dancers, and corrupted 

public morals. The ban resulted in the closing down of dozens of bars across 

the state and widespread unemployment. It was challenged on the basis that it 

violated the right to equality and the freedom of trade. The Supreme Court 

struck down the law and ordered that the dance bars be allowed to reopen. Two 

aspects of the Court’s judgment are of particular interest. First, the court 

reasoned that if the primary purpose of the law was to ensure the safety and 

security of women, many less restrictive options were available to achieve 

the same objective. Second, the Court explicitly balanced the social benefits of 

the law against its social costs. It held that the social costs of the law were 

alarming – it prompted the closing down of dance bars and unemployment of 

over 75,000 women. 

In the above scenario, it is submitted that the orders from the Jammu & Kashmir 

government, could not clear the proportionality test and hence unconstitutional 

and void and the judgement of the Hon’ble court is bad under the following 

grounds:  

a. Firstly, the orders for shutting down of the internet are vitiated by law 

because although the government has the power to pass subordinate 

laws in the name of orders, by-laws, rules etc., the same must be based 

on reasonable grounds and should be brought to the public notice, 

however, both such conditions for making a valid order has failed to 

substantiate it. Moreover, the same orders were presented through the 

Inspector General of Police who is not the competent authority to 

release the order. 

b. Secondly, the orders also did not comply with the first test, i.e. 

legitimate goal of the government. The misuse of the internet by the 

anti-national elements lead to a deterioration of law and order situation 

claimed by the government is not maintainable. It is submitted that law 

and order has never made a ground of restriction under Article 19(2) for 

internet shutdown. Public order, which is one of the grounds for 
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imposing restrictions, must not be equated with the law and order. Both 

the terms are having different interpretations, in the context it is to be 

used. Before the introduction of this modern communication technology 

to the whole world, had there been no anti-national activities? 

Therefore, the ground of imposition of restriction is not tenable on the 

ground of unreasonableness.  

c. Thirdly, the imposition of restriction also does not have any rational 

nexus with the object sought to achieve by the government through the 

orders. Despite such shutdown, it has been seen that there is never 

stoppable violence continuing in the valley till yesterday. On the 

contrary, the shutdown might raise a kind of dissatisfaction among the 

people of the valley resulting in protests and demonstration (as has been 

witnessing by the country) that itself is a ground to shake the public 

order with a reversing effect. 

d. Fourthly, the orders could not also pass the necessity test. As it was the 

contented on the part of the government that not the whole community 

of the Jammu & Kashmir were/are involved in the anti-national 

activities, it is only a meager section of community(minuscule) involved 

in such activities, therefore, the orders did not take into account the 

larger section of the community who have been deprived from their 

various fundamental rights to health, education, expression etc. due to 

such shutdown. Therefore, least restrictive measures, which are one of 

the requirements of the principle of proportionality, could not be 

ensured and hence the orders are unconstitutional and void.  

e. Fifthly, the setting up of a ‘Special Committee’ consisting of Union 

home secretary and the Union communications secretary and the chief 

secretary of Jammu & Kashmir to decide whether the internet 

restrictions are necessary or not, also vitiated by law on the grounds of 

violation of the principle of natural justice (nemo judex in causa sua- no 

one should be judge of its own cause). It is nothing but the declination 

by the court to abide by the principle of checks and balances itself 

strengthens the hands of administration to take decision arbitrarily.  
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IV. Conclusion  

The principle of proportionality is sine qua non to the principle of executive 

supremacy where at the time of peril i.e. whenever there has been a loggerhead 

between fundamental rights and the security of the state, the question thus arises 

as to what remedy would be the most preferable one with least friction so that 

neutrality could be maintained with adequate security and sufficient liberty. It is 

like a pendulum situation where the preference should not swing in either 

extreme direction resulting in one preference compromises the other. The 

principle of executive supremacy providing a carte blanche holds that civil 

liberties must be subordinate to the interest of the state because the objective of 

depriving a few from liberties for a temporary period has to be to give many the 

perennial fruit of freedom. However, such supremacy must not be by way of 

overpowering the proportionality principle applied as a controlling mechanism 

to check the abuse of power. The principle of proportionality essentially 

signifies that any action on the part of the executive or administrator to reach to 

a particular goal should not be excessive or harsh than that is required. The 

executive or legislative wings of the government should keep in mind that they 

are under the microscope of proportionality surveillance and therefore, should 

exercise the specific power in accordance with the principle or else such 

exercise of power would be declared as arbitrary and disproportionate and is 

subject to quash. It is true that fundamental rights are not absolute; however, the 

restriction imposed must not be unreasonable, illegal, evasive and biased. 

Proportionality is not just a rational principle; it is a principle of positive law as 

well. The principle finds place in international instruments like Universal 

Declaration of Human Rights (item 29, para 2 and 3) International Pact in regard 

to economical, social and political rights (item 4 and 5), European Convention 

for Human Rights Protection of fundamental freedoms (item 8-12) and several 

other42 and being a universal principle it is imposed or applied against the 

legislative and executive arbitrary action on the basis of its being embodied in 

the constitution of every country either implicitly or explicitly. The peculiarity 

in the Foundation For Media Professionals v. Union Territory of Jammu & 

Kashmir &Anr.  judgment is that despite agreeing with the petitioners 
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contentions, surprisingly the court refused to invalidate the suspension of the 

internet specially social media websites on the ground of spreading terrorism in 

the valley which is in gross violation of the principle of proportionality, 

contradictory and undermining the rule of law which is resorted as a safeguard 

for protecting various fundamental rights to freedom of speech and express, 

trade and profession, right to life and liberty including the right to health, right 

to education and many more. 
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‘A Noble Tree that Bore Bitter Fruits?’ : The Supreme 

Court of India, Judicial Activism and Judicialization of 

Politics 
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Abstract 

Indian Constitutional law - meant as it was to be a vehicle of social transformation- is a 

site for mediation of competing claims and tensions. As a Constitution which is keen on 

detailing, it includes many aspects which ordinarily do not find place in other 

constitutions. Constitutionalisation of almost every debate is an important feature of the 

Indian experience of constitutional democracy. 

The scope of constitutionalisation was significantly expanded by the judiciary through 

judicial activism. Notably from post-emergency period, the Indian` judiciary has tried to 

supplement state failure in enhancing democracy and effectuate social transformation. 

The activist era is most commonly divided into three stages. The first one is the era of 

protection of individual rights under Article 21. The second stage is of protection of 

collective rights, such as environmental rights. The third stage is that of good 

governance, where the court increasingly probes into various aspects of governance, 

mostly through the PIL jurisdiction. 

This paper argues that celebrated as it may be, in contemporary phase the ‘activist’ 

judiciary-led democracy enhancement has in turn produced active judicialization of 

politics - delegation of political and moral questions to the judiciary instead of other 

designated institutions or spaces. It argues inter-alia that notwithstanding the glory 

days of activism, in recent phase there is large scale delegation of political 

responsibility to the court by institutional as well as non-institutional stakeholders of 

democracy, burdening the court with even more responsibilities than it has under the 

democracy envisaged by the constitution. 

Keywords: Judicial Activism, Public Interest Litigation, Judicial Governance, 

Judicialization of Politics, Supreme Court of India. 
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I. Introduction 

Indian Constitutional law, meant as it was to be a site for mediation of 

competing interests, is interesting not only because of its attempt to be as 

detailed as possible, but also because of its ability to encompass nearly all 

aspects of public life in that process. The constitution came into being in the 

aftermath of violent communal strife and partition of the country into two. 

Indeed, while the draftsmen were debating the banes and boons of different 

provisions of the constitution sitting at the heart of the national capital, Delhi 

was already undergoing bloodied riots2. Working within such extreme 

conditions, the draftsmen and draftswomen were keen to avoid at all costs a 

future where the same extremities and extra-legal political highhandedness 

would emerge again. They meant the Constitution to be a site for mediation of 

competing claims, an instrument which would engross opposing views and lead 

towards a peaceful transition of the newly emergent society. In other words, the 

Constitution was meant to substitute other means of solving differences. 

Thus,constitutionalization of almost every debate is inbuilt in the constitutional 

history of India, and expanding recourse to Constitution inherent in its length.3 

Judicial Activism, though generally elusive of a universally accepted definition4 

is simply put, a phenomenon where the judges of higher judiciary refuse to 

follow the traditional doctrinaire notions of judicial work being limited to 

finding of law which is made elsewhere. It is a direct opposite of the doctrine of 

parliamentary supremacy of traditional English jurisprudence.Exercising the 

power of judicial review, the constitutional courts can strike down legislative 

and executive activity. In Indian case, judicial activism also speaks the language 

of promoting social justice. Activist judiciary sets itself apart from the role of 

passive arbiter which the common law theoretical model would like it to be 

confined to, and enthusiastically participates in promotion of human rights i.e., 
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in promotion of particular goals.  P.N. Bhagawati, a pioneer of Indian judicial 

activism, who prefers the use of the term ‘social activism’ in context of India, 

defines it as activism which is directed at achieving social justice5. The activities 

of Indian ‘Activist judiciary’ are presently a beacon for other developing legal 

systems. However, any court empowered with judicial review is a political 

institution, and as such, liable encounter politics on a regular basis. Upendra 

Baxi would remind us that the first home truth about the Supreme Court of India 

is that it is a centre of political power, a fact more often than not overlooked by 

hagiographical accounts of judicial activism6.  

This brings us to the concept of judicialization of politics. This has been 

described as a phenomenon of reliance on courts and judicial means for 

addressing core moral predicaments7. It is an umbrella like term which mostly 

speaks to us through three interrelated processes, first, spread of legal discourse 

and jargon into political sphere, secondly, expansion of the province of courts in 

determining public policy outcomes and lastly, reliance on courts for 

determination of so called ‘pure’ political questions8. This paper argues that in 

recent phase there is active judicialization of politics in India, while the roots of 

the same goes back to the celebrated itineraries of judicial activism through 

Public Interest Litigation. Whereas judicial activism through PIL was judicial 

foray into governance, judicialization of politics is deferment of political 

responsibilities to the judiciary, whereby the court finds itself surrounded by the 

raging political debates of contemporary times, and becomes vulnerable as an 

institution. The first section of this paper deals with the rise of judicial activism 

in India, and the political context. The second section discusses judicial activism 

in its heyday, different stages  through which it has passed, and the important 

features of it The third section critically discusses the different complexities 
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activism brought, and with the help of few instances narrates the tale of 

judicialization of politics inIndia in contemporary times. 

II. The Seed:  Rise of The Activist Court 

The scope of constitutionalization was significantly expanded by the Supreme 

Court of India in the post-emergency phase. A hitherto positivist court, which 

even declined to read due process into the words of Article 219 inA.K. Gopalan 

v. State of Madras
10,now became more and more flexible in its interpretation 

and approach. It broke down the barriers created in Gopalan between different 

fundamental rights, and in Maneka Gandhi v. Union of India
11, finally 

incorporated due process principles into Article 21. The emergence of an activist 

judiciary oversaw significant expansion of rights-jurisprudence from within the 

judicial premises. An interesting question therefore emerges, as to why did the 

court become activist? Why could not the court remain the passive umpire 

envisaged by analytical jurists, and a role even espoused by the initial batch of 

Supreme Court judges? Professor Upendra Baxi would vehemently argue that 

while becoming activist, the court really was responding to political conditions 

prevalent. The well known ‘argument of fear’12 found its expression in 

Golaknath v State of Punjab
13, and overruling its earlier position the Supreme 

Court now held that the fundamental rights are immune from amendment. The 

response of the state was also another series of amendments attempted at 

nullifying the judicial defence of right to property. Finally in Kesavananda 

Bharathi v. State of Kerala
14, the Court came to a significant moment. While 

holding that no part of the Constitution remained unamendable, the largest ever 

constitutional bench in the history of Supreme Court evolved the doctrine of 

basic structure, notably with a very thin majority, that no part of the Constitution 
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remained unalterable, except the basic structure of the constitution, because 

alteration of the essence of the constitution will be substitution of it with 

something new, and not an amendment. Through this doctrine, the court retained 

its review powers. Yet, within several years this bold stand of the court was 

heavily shaken when emergency was proclaimed at the instance of the Congress 

party under the leadership of Indira Gandhi, then in power. The emergency-era 

court was marked by what SP Sathe calls judicial surrender15, with particular 

respect to the Habeas Corpus case16. After the emergency came to an end, the 

court was in desperate need to regain its status.  

The end of single party dominance after the emergency period of 1975-77 was 

also marked by the emergence of a new vernacular of politics. With the end of 

the era of single party dominance, Indian politics was beginning to enter the era 

of coalitions. The new vernacular spoke in several new voices, ranging from 

caste, regional loyalty so on so forth. In place of single national narrative, Indian 

politics was becoming more open to questions of caste, regional demands, and 

especially in the aftermath of large-scale human rights violations during the 

emergency, to new voices of human rights. With its public image tremendously 

shaken for the emergency-era silence as against executive high-handedness, the 

Court now found itself in desperate need to regain its image. It needed to 

respond to the changing discourse. It is in this political vignette the much 

celebrated activist judiciary slowly began to emerge. 

III. The Tree: Itineraries of Judicial Activism 

Judicial activism in its Indian avatar primarily means two things. First of all, a 

reinvention of the interpretive techniques by the court whereby the court leans 

towards a more liberal understanding of the provisions of fundamental rights 

which leads to expansion of the textual meaning of the terms used, and 

secondly, facilitation of access to the court by dilution of the procedural 

formalities inherent in traditional judicial work17. A relaxation of strict 
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interpretive method, an enthusiasm in the judges of the Supreme Court to 

engage more and more in judicial lawmaking, would mean new terrains of 

judicial work being opened up. Further, a relaxation in the traditional approach 

regarding the standing of the parties to a dispute would mean new batches of 

petitioner, not necessarily directly affected by illegalities will come before the 

court. Thus Indian judicial activism evolved the concept of public interest 

litigation, whereby any individual apparently unconnected to a dispute could 

come to court to seek remedy not directly for herself, for a matter which hitherto 

could not be called before the court but now was possible due to the judiciary 

taking a liberal approach with regard to the expressions used in different 

provisions of the constitution. 

The public interest litigation in India is a novel concept, fundamentally different 

from its American counterpart. The Public Interest movement in India has been 

almost entirely initiated and led by the judiciary18. Unlike the US, where public 

interest litigation means simply pro-bono lawyering, in India the public interest 

litigation is a jurisdiction, empowering judges to hear certain matters19. In its 

initial days, public interest litigation or as Upendra Baxi likes to call, social 

action litigation20 became the site of nexus between the judiciary and 

intellectuals in their attempt to initiate the social reforms envisaged by the 

Constitution and arguably neglected by elected politicians21. Soon it became a 

tool in the hands of judiciary to engage into public affairs, and considerably 

expand its own ambit by admitting new  issues for consideration. Therefore, a 

discussion regarding the development of PIL and Judicial Activism in India 

becomes necessary at this point. 
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In the Supreme Court’s own evaluation22, the development of public interest 

litigation in India has undergone at least three overlapping stages. The first stage 

dealt with protection of fundamental rights under most notably Article 21 of 

hitherto underrepresented groups who could not approach the court due to 

extreme poverty, illiteracy and other sociological reasons. This was done by 

relaxing both the strict approaches of interpretation and procedural restraints. 

The court on the one hand, incorporated substantial and procedural due process 

into the words of Article 21, thus opening up the avenue for incorporation of 

numerous unenumerated rights in it, and on the other hand - eager as the initial 

activist judges were about increasing access to justice - grew impatient about 

formalities inherent in judicial functions as well as traditional strict approach 

regarding standing of the parties. Thus, the Indian Judicial Activism has 

overseen the incorporation of rights such as right to speedy trial23, right to free 

legal aid at the cost of State to accused who cannot afford legal services for 

sociological reasons24, issued directions as to humane treatment of detainees by 

the police and procedure to be followed strictly after an arrest has been made25, 

right against solitary confinement of prisoners26, right against bar fetters27 and 

handcuffing28, right to travel abroad29. The court has implied right to livelihood 

as included in the right to life30, right to medical assistance31, right to food and 

shelter32. On the other hand, judicial enthusiasm with engagement in the march 

for social justice and impatience with traditional procedural boundaries while 

doing so has resulted in steady dilution of standing. Two law professor’s letter 

was treated by the Court as a petition to engage in improvement of living 
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conditions in a correctional home33. Letters, even newspaper reports have been 

made cognizable by the court as petitions. 

In its second phase, the court engaged with collective rights, and marked a slow 

departure from the individual rights leaning. The bulk of environmental 

jurisprudence in India can fit into this phase. The court dealt with cases relating 

to protection and preservation of ecology, environment, forests, marine life, 

rivers, historical monuments etc. In the process, the court evolved as well as 

indoctrinated many principles of environmental law. For example, the court has 

declared right to environment is a fundamental right34. It evolved the traditional 

common law doctrine of strict liability into stricter absolute liability to prevent 

polluting industries from escaping liability35. Precautionary principle36or 

polluter pays principle37 has been accepted as part of Indian jurisprudence. The 

Court evolved the doctrine of public trust, where the state is considered to be a 

trustee of natural resources and environment for the people38. In an example of 

judicial lawmaking, in Vishaka v. State of Rajasthan39 the court provided 

detailed guidelines to prevent sexual harassment of women at workplace till the 

legislature provided for a law in that respect40. Right to health, strength and 

hygienic working conditions is declared to be an integral facet of right to life41. 

The list is exhaustive and unending. 

The next phase is that of directions issued towards maintenance of probity, 

transparency and integrity in governance. The Court has in this phase, for 

example, ordered internal democracy and transparency in political parties, 

prescribed criteria for appointment to the office of Central Vigilance 

                                                           
33

 Upendra Baxi v. State of U.P., (1986) 4 SCC 106. 
34

 N.D. Jayal v. Union of India, (2004) 9 SCC 362. 
35

 M.C. Mehta v. Union of India ( Shreeram Food and Fertilizer case), (1987) 1 SCC 395. 
36

 See, Vellore Citizen’s Welfare Forum v. Union of India (1996) 5 SCC 647. 
37

  Indian Council for Enviro-Legal Action v. Union of India, (1996) 3 SCC 212. 
38

 M.C. Mehta v. Kamal Nath, (2000) 6 SCC 213. 
39

 AIR 1997 SC 3011. 
40

 The Parliament enacted Sexual Harassment of Women at Work Place (Prevention, 

Prohibition and Redressal) Act, 2013, more than a decade later, which basically follows 

the Visakha guidelines. 
41

 Consumer Education and Research Centre v. Union of India, (1995) 3 SCC 42. 



CONSTITUTION AND SOCIAL CHANGE 

128 

 

Commission, limited the constitutional power of the President to suspend or 

dismiss duly elected state governments42. In the famous Jain Hawala case, the 

Supreme Court monitored CBI investigation against many top politicians 

allegedly involved in money-laundering and bribe43. It has launched its own 

crusade against corruption of the other organs of government44. In short, this 

phase marks the judiciary’s attempts to overtake governance functions. A case 

and point to this effect can be seen in Networking of Rivers, In Re45, where the 

Court went on to specify to the Government as to what approaches should be 

taken to build a consensus model for interlinking of rivers in ‘national interest’ . 

P.N Bhagawati and C.J. Diassummarized the most innovative elements in the 

PIL (as he prefers to use, SAL) scheme in the following points46. First, a 

relaxation in the standing of the parties in a dispute by allowing even public 

spirited individuals, NGOs to file petitions on behalf of those who cannot. 

Secondly, PIL/SAL has relaxed the procedural norms inherent in anglo-saxon 

model of litigation when it comes to protection of ‘social justice’. Even letters 

addressed to the Court have been treated as petitions by activist judges, leading 

to the evolution of the so called ‘epistolary jurisdiction’. Thirdly, the PIL/SAL 

as innovated by the Indian Judiciary departs from the traditional adversarial 

model of litigation. Instead, it is seen by the Court as a chance for collaboration 

between citizens, judiciary and the government to remedy longstanding social 

wrongs. Fourthly, it has strengthened its own investigative powers through court 

appointed commissions of socio-legal inquiry. Fifth, it has significantly 

enhanced the traditional role of Amicus Curiae, by turning the position into an 

empowered officer of the Court. Sixth, through PIL/SAL, the Court consciously 

retains jurisdiction, i.e. keeps a matter sub judice as long as it deems necessary. 

Seventh, the judiciary has started to follow a ‘one-stop approach’ while 

delivering remedies under PIL/SAL. It has provided a range of available 

constitutional, civil, criminal remedies, saving the petitioners from the turmoil 

                                                           
42

 S.R. Bommai v. Union of India, (1994) 3 SCC 1. 
43

 Vineet Narayan v. Union of India, (1996) 2 SCC 199. 
44

 For example, see, Rajiv Ranjan v. Union of India, (2006) 6 SCC 613: also, ibid. 
45

 (2012) 4 SCC 51 
46

 P.N. Bhagwati and C.J. Dias, The Judiciary In India: A Hunger And Thrust For Justice, 5 

NUJS L. Rev. 184-186 (2012).  



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

129 

 

of having to run to and fro between multiple processes of court proceedings. 

Lastly, since the PIL/SAL courts do not only stop at just giving directions but 

feel themselves somewhat ‘responsible’ for attainment of the justice they seek to 

deliver, monitoring compliance with their directions and orders through court 

appointed monitoring committees has been an interesting feature of the Indian 

experience with activist courts. 

IV.The Fruit: From Activism to Judicialization 

The accounts of Judicial Activism and PIL have been voluminous, and almost 

entirely hagiographical47. The rise of activism itself is rooted in judicial urgency 

to engage with the sea of populism that was going on in the immediate pre and 

post emergency Indian politics. The principal field of constitutional politics till 

Minerva Mills case48 was right to property vis-a-vis implementation of directive 

principles of state policy. The Court’s sustained defence of right to property 

earned it the label of ‘anti-socialist’ and backward looking.49In political 

discourse, the judiciary was being continuously judged in terms of progress and 

regress, with the executive office-bearers repeatedly calling for a ‘committed 

judiciary’ i.e commitment towards the social justice and socialist values of 

directive principles. After its emergency-era infamy with regard to protection of 

civil liberties, the court was in desperate need to redeem its image, and found in 

the vow of social justice in the Directives a refuge from such attack. To stake 

claim in the populist narrative, the judiciary’s chosen site was the same rhetoric 

as that of practical politicians of the day. Bhuwania argues, with the activist path 

it adopted in early 80’s, the Court eventually did become ‘committed’ - the only 

difference was that the Court assumed the role of vanguard of the elusive social 

revolution50. Social justice was to be the only criteria of judging the outcome of 

PILs51. “Let me make clear that the objective for which we are trying to use 
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juristic activism is realization of social justice”, proclaimed Justice Bhagwati52. 

Judicial work was to be judged only by the result it produces. Chintan 

Chandrachud identifies three trends in the interpretational style of the Supreme 

Court till date, the present phase being what he calls ‘panchayatieclecticism’53 

which is dominated by result-oriented decision making with little regard for 

coherent reasoning or even the doctrine of stare-decisis. The Court has began to 

decide cases based on a certain conception of its own role – whether as social 

transformer, sentinel of democracy or even protector of market economy, its 

‘unique decision-making process has sidelined reason giving in preference to 

arriving at outcomes that match the Court’s perception’ of itself’54. This 

periodization matches with Professor Baxi’s identification of the dynamics of 

‘euphoria, chaos and disenchantment’ inherent in Activism of the 

judiciary55.The Court became activist by trying to augment its support base and 

moral authority at a time when all other organs were facing legitimation crisis. 

In the process, it becomes directly a political institution, vying for power with 

other organs of government, and like other political institutions, ‘promises more 

than it can deliver and is severely exposed to the dynamics of disenchantment’56. 

It has the potential to become a site of legislative/executive deferment of 

responsibility, more so, because notwithstanding the Court’s zeal with ‘social 

justice’, the term itself is capacious, and variable along with the zeitgeist57. This 

point is illustrated by few examples hereafter given. If the judicial review power 
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made the court a political institution, ‘because the ultimate determination of a 

basic structure was bound to be a political judgment’58,with the judiciary’s 

power immensely limited in comparison to the other organs to drive up rhetoric 

of everyday politics, the vulnerability of judiciary significantly increases. 

Vulnerability exists because the Court does not have a constituency of its own in 

the sense the politicians have59. 

It seems the Court was not entirely unaware of the travails of activism and 

attempted to provide guidelines for entertaining PILs60. However, instances of 

the same are rare, and hard to find amongst the hegemonic narrative of judicial 

activism set forth by Justice Bhagawati.Judicial attempts at checking itself have 

been scarce and often can be attributable to a single judge rather than the 

institution as a whole. For example, Justice MarkandeyaKatju, in a 2007 case61, 

commented, “ In the name of judicial activism Judges cannot cross their limits 

and try to take over functions which belong to other organs of the State...Judges 

must know their limits and must not try to run the government.” However, one 

of the important features of judicial activism has been the transformation of the 

Court as an institution of governance through PIL62. The Court is mired up in 

attempting to answer questions that are not entirely within the domain of the 

judiciary to answer, or even answering the same using completely non-legal 

tools, often with greater urgency to justify its decisions not only legally but also 

publicly, because institutional or non-institutional political actor seems 

increasingly reluctant to take matters which I argue, essentially falls under their 

responsibilities into their own hands. Thus, we have the Supreme Court holding 
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that a mosque is not an essential part of Islamic religion, and prayers can be 

offered anywhere63while being engaged in the famous Ayodhya dispute. In the 

Sabarimala judgment, which arose from a PIL petition, the learned judges have 

taken recourse to religious texts too often to come to a decision which could 

have been arrived at using the language of the Constitution itself64.  

An interesting site of such deferment has been the now famous triple talaq 

case65. This case was filed as a PIL, and the Supreme Court ruled that talaq-ul-

biddator the practice of pronouncement of divorce with instant effect was 

unconstitutional. My point is not principally the judicial methods or legal 

intricacies through which the Court reached its decision, but the political 

atmosphere before and after the judgment. One day before the Court started the 

hearing, a survey by a New Delhi based organization Centre for Research and 

Debates in Developmental Policy (CRDDP) was published. Conducted on 

20671 individuals, of the 331 reported cases of triple talaq in this survey, only 1 

belonged to the category of instant oral talaq without any witness or record66. 

Yet considerable drive was made by politicians as well as the media whereby 

this apparent exception became the single most debated issue after 

demonetization, which incidentally affected nearly all citizens of the country67, 

so much so that the four  judges belonging to minority communities had to be 

put on the five judge bench constituted68, arguably in response to political 

debates surrounding it. The Court relied heavily on religious texts. The 

judgment of Jagdish Singh Khehar, the then CJI along with Abdul Nazeer, J. 

devoted four paragraphs69 running over about 14 pages on the Holy Quran’s 
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dictum on instantaneous triple talaq, and equal number of paragraphs on judicial 

pronouncements. The important point to note is that while the ministers and the 

majority party functionaries spoke against the condition of muslim women in 

public, the matter was not put to legislation at first even though legislation it 

seemed, was not a problem with the massive majority the Bharatiya Janata 

Party-led government was enjoying. On being asked by the bench as to why 

could not the government bring a law to that effect, the then Attorney General of 

India Mr. Mukul Rohatgi’s response for the govt was the Supreme Court should 

decide it first70. Only afterthe Court’s pronouncement the Triple talaq Bill was 

introduced in the Parliament which is now an Act71. Perhaps the summing up of 

political deferment comes from the political party AIADMK. Initially 

supporting the Bill in Lok Sabha the party staged a walkout to protest against 

the Bill in Rajyasabha, arguing that Parliament has no competence to entertain 

the Bill72, that is, the court should decide. The outcome could have been 

different had they stayed and voted73. 

My second example would be an unfinished business, hereby called the 

demonitisation petitions. On 8th November, 2016, in an unprecedented move 

supposedly aimed at curbing the black money menace in Indian economy, the 

BJP government through the Prime Minister Narendra Modi declared immediate 

banning of 500 and 1000 rupees currency notes. The matter was judicialized 

immediately by a batch of PIL petitions. A three judge bench in Vivek Narayan 
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Sharma v Union of India
74admitted them, identified nine questions of ‘general 

public importance’ and ‘far reaching implications’ and referred the petition for a 

Constitution Bench. The three-judge bench refused to grant any interim relief 

with the ‘hope that Government will be responsive and sensitive’ to the 

problems faced by common man75. Simultaneously, the Bench allowed the 

respondents’ plea for a transfer of petitions from all High Courts. The matter is 

still pending and with the demonetization being an unavoidable reality now in 

2020, any decision which the Court might render if at all after three years will 

be futile for practical purposes though may be important for academic interest or 

future. The matter was put through the doors of Supreme Court at the earliest 

instance, and thereafter the political actions taken by the opposition parties have 

been minimal, both in number and effect. On the other hand notwithstanding the 

party’s position against demonitisation, frequently its members have come out 

in public with statements of Congress being the initial planner. On such matter 

of utmost importance and profound economic and political significance, which 

affected the lives of all citizens in the country questions regarding whether the 

court is the place to decide is important, but for our purposes, the point is the 

judicialization of it and the court’s plain evasion76 of the matter in what is 

obviously a response to tremendous political pressure. Similar delay in hearing 

can also be found in the celebrated Aadhaar judgment (5- Judge)77. The initial 

petition was filed in 201278, when the whole biometric identity scheme was 

going on without even a legislation under the Congress-led government, the 

petition was finally heard and disposed of by the Supreme Court in 2018- by 

which the newly installed BJP-led government had passed a legislation79, a 

staggering number of almost 37 petitions challenging various aspects of the 
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scheme and the passage of the Bill as a money bill was already added to it. The 

first hearing took place on 23rd September 2013, where the Court ordered that 

Aadhaar cannot be made mandatory till final disposal of the case and non-

production of Aadhaar cannot result in exclusion. When the Court sat for final 

hearing of the matter in 2017, apparently more than ninety percent of the 

population was already enrolled under the scheme. The Court’s decision in 

Puttaswamywhere it upheld the overall validity of the Aadhaar scheme and Act 

but curbed several aspects of it, therefore, argues Gautam Bhatia, was ultimately 

a constitutionalism of convenience80 over the inconvenience of declaring a 

scheme under which 90% of the population was enrolled. While the judicial 

technique of delay had earlier been hailed by some scholars as passive 

activism81- though in different context- in non-hearing, the Court actually 

responds to the political scene. 

V. Conclusion: Courtroom as the Principal Site of Everyday Politics? 

The instances of judicial work through PIL in contemporary times have several 

common elements, though they come from different backgrounds. 

Representative as they are of the wide level of remedies which are being sought 

now before the Activist Court, point at the ascendancy of the Courtrooms as the 

principal site for mediation of competing debates of everyday politics. We see a 

lack of political or social movement, and reliance on judicial methods through 

which, or after the initiation of which, public discourse starts. In the first 

example, the Court was chosen as the mean of proclamation whereafter 

legislative action started, and in the second list of examples, judicialization of 

the matter and judicial techniques of evasion. In the triple talaq case, we see an 

urge of the Court to publicly justify its judgment with heavy use of religious 

texts on the face of mounting political controversy and deferment of legislative 

responsibility. In demonitisation and Aadhaar cases, the whole of the movement 

                                                           
80

 See, Gautam Bhatia, The Aadhar Judgment and the Constitution : Doctrinal 

inconsistencies and a Constitutionalism of Convenience, INDIAN CONSTITUTIONAL LAW 

AND PHILOSOPHY (June 28, 2018), 

https://indconlawphil.wordpress.com/2018/09/28/the-aadhaar-judgment-and-the-

constitution-i-doctrinal-inconsistencies-and-a-constitutionalism-of-convenience/ 
81

 See, Werner Menski, Judicial Passivism in Public Interest, 10 BANGLADESH JOURNAL 

OF LAW11-20 (2006). 



CONSTITUTION AND SOCIAL CHANGE 

136 

 

against the government decisions went on in the courtrooms.Both set of 

examples point at deferment of political responsibility by all institutional as well 

as non-institutional actors. In seeking remedies against them the Court was 

delegated with an extraordinary task which, by its very own nature is not meant 

to perform, i.e. act as a component of practical, everyday politics, and responded 

by simply delaying. Judicial Activism diluted rules of standing and procedures 

in PILs to facilitate swifter access to justice, which also enabled in time a 

variety of demands including those of governance and policy to be brought 

before the Court. It thus had the roots for also enabling the PIL to be the vehicle 

of siphoning questions of everyday politics before the judges which by the very 

nature of judicial work, they are not meant to perform. Dimensions of 

judicialization of politics,its implications and consequences have far reaching 

impact not only in academic discourse, but they bear crucial significance for 

judicial legitimacy as well as democracy as a whole. 
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Abstract 

“It is a weakness of our jurisprudence that victims of crime and the distress of the 

dependents of the victims do not attract the attention of the law. In fact, victim 

reparation is still the vanishing point of our criminal law.”(Krishna Iyer J. in Rattan 

Singh v. State of PunjabAIR 1980 SC 84) 

The words of Justice Iyer still hold good. The Indian criminal justice system based on 

the adversarial model of justice dispensation, focuses heavily on the rights of the 

accused, while sidelining the victim’s interests. Representing the latter, the state 

undertakes the responsibility to prosecute and punish the offenders, as crimes are 

deemed to be against the state. Victims are not allowed to take active role in the trial 

process. Following the 1985 UN Declaration of Basic Principles of Justice to Victims 

and Abuse of Power, a milestone was achieved in the recognition of victims’ rights and 

justice. Closely following suit, the Indian laws underwent radical changes to include 

victim’s right to appeal, compensation, appoint advocate, oppose bail etc. Inspite of the 

amendments, the plight of victims remain pitiable with sparring changes made at the 

ground level. The police, prosecution and other service providers fail to provide 

necessary assistance to victims. It is time that the victims should effectively find mention 

in the Constitutional document so as to create an overarching obligation on the State to 

respect their rights. 

Key words: Victim assistance, adversarial system, criminal justice system, 

victim rights, sexual violence. 
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I. Introduction 

Criminal justice system has been established in every civilized society, to 

maintain the societal order and protect the individuals from unwarranted 

invasion by others. It ensures protection of individuals’ rights, while punishing 

the accused for violation of the same. Criminal liability is the strongest formal 

condemnation that society can inflict.3 It seeks to regulate perilous, anti-social 

human conduct through the infliction of punishment to the accused.  The latter is 

considered the desired end of the justice process since the society is secured 

from probable threats, and the accused receives the ‘just deserts’.  

There are primarily two models of Criminal Justice System, i.e., adversarial and 

inquisitorial4. The Indian Criminal Justice System, based on the age old 

adversarial British model, emphasizes on the punishment of the accused. It is 

presumed that crime is committed against the State, and the State takes charge 

of the case on behalf of the victim, while the latter has no role, except as a 

witness, in the trial. The system focuses heavily on the rights of the accused, 

while sidelining the victim’s basic needs and interests. In Hobbesian 

terminology, the Leviathan fails the victims twice: first in failing to secure their 

life, liberty, and property from the transgressions of another and, in the second 

instance, failing to fully and ultimately restore the victims to their rightful 

position.5 

Bajpai and Gauba6 writes,  

“Victim is at the core of any crime made punishable by the organized 

society within whose jurisdiction it occurs. It is the pain of deprivation 

suffered by him which provides the cause for criminal action. The 

recorded history of early human civilizations would show that whenever 
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a crime situation occurred, the affected citizen (the victim) was 

expected to approach the ruler in his Court to lodge a formal complaint 

and seek the offender being brought to justice. …What began even in 

England as a victim- centric system of criminal justice came to be 

usurped   over the period of time …The right of the victim to seek 

justice (punitive, restitutive, rehabilitative, etc.) in the face of crime 

inflicted against him/her turned, over the years, into a prerogative of the 

Crown. The procedure for bringing the offender to book and secure 

punishment for him, originally controlled by the victim citizen, was 

slowly taken over by the ‘lawyer’, whether representing the prosecution 

or the defence. The victim was rendered merely a witness for the 

prosecution, no more and no less with no rights of his own, whether 

substantive or procedural.” 

Kirchhoff7 maintains that the victims played a role in the system. However, over 

time, it completely co-opted the victim on the simple assumption that victim’s 

interests and system’s interests were identical. That victims as witnesses might 

not want to serve the punishing state did not appear as a problem. 

Crime victims continue to live on the edge as justice predominantly means 

justice for the accused. The victims ordinarily have little or no rights at the 

stages of the investigation, trial, or sentencing. The State overshadows the 

victim’s interests and undertakes the responsibility to prosecute and punish the 

offenders.  

The idea of victim’s rights is a relatively new concept. It has come to bear 

considerable influence on the formation of criminal justice policy on both the 

domestic and international platforms.8 Whereas, a milestone was achieved in 

recognition of victims’ rights and justice through UN Declaration of Basic 
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Principles of Justice to Victims and Abuse of Power, 19859, India is yet to 

realize the importance of victim’s rights in criminal justice system.   

Benjamin Cardozo said ‘justice, though due to the accused is due to the 

accuser’.  ‘Forgotten entity’, ‘marginalized person’ and ‘subject of secondary 

victimization’ are some of the common expressions that a crime victim is 

associated with in the criminal justice system in India. While the scene has 

changed internationally for crime victims, the world for the crime victim in 

India remains unchanged.10 

In this paper, an attempt has been made to see the changing paradigm with 

regard to victims’ rights in the criminal justice system through the various 

amendments in the law over the years. The authors have opted to highlight the 

plight of victims, specifically in the context of sexual violence, and argue that in 

spite of the changes, victims continue to face plethora of problems, and their 

sufferance know no bounds, which furnishes the ground for inclusion of 

victims’rights in the Constitutional framework of the country. 

 

II. Legal Position of VictimsPrior to 2008 

Prior to the Code of Criminal Procedure (CrPC) Amendment Act 2008, victims 

hardly had any rights in criminal justice process. The victim merely initiated the  

law into motion as an informant or complainant, who gives the information of 

the commission of a cognizable offence to the police11 or by approaching the 

magistrate with the complaint.12 The victim was neither a part of the 

investigation process nor had any right to seek information as to the progress of 

the investigation. The victim merely was required to record his/her statement to 

the police under section 162 Cr.P.C., 1973 and undergo medical/ forensic 
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examination, where necessary. The victim or his/her advocate had no right to 

associate with the prosecution process in court. The right of appeal against the 

order/ judgment of acquittal was given to state,13 subject to leave of the High 

Court.14The fine imposed under section 357 Cr.P.C, 1973 on the accused formed 

part of the compensation to the victim. However, the fine amount in most cases 

wastoo inadequate to bring any substantial changes in the life of the victim. 

Further, rehabilitation of the victim did not figure in the entire scheme of 

justice.15 

III. Judicial Activism in Victims’ Rights 

A new era in the Indian victimological thinking began with the initiative taken 

by the Indian judiciary in the nature of evolving a new kind of compensatory 

constitutional remedy through Articles 32 or 226/227. Starting from Rudal Shah 

v. State of Bihar16, the Supreme Court made it categorically clear that the higher 

judiciary has the power to award compensation for violation of fundamental 

rights through the exercise of writ jurisdiction and evolved the principle of 

compensatory justice in the annals of human rights jurisprudence. Then again, in 

NilabatiBeharav. State of Orissa
17 the court ordered compensation for custodial 

killing. In both the cases, the court held that victims’ fundamental rights under 

Article 21 of the Constitution of India, were violated.   

In Delhi Domestic Working Women’s Forum v. Union of India
18, the Supreme 

Court delivered a historic judgement with regard to the rights of rape victims 

and mandated the National Women’s Commission to prepare a scheme for the 

rehabilitation of victims. Similarly, in BoddhisattwaGautam v. Subhra 
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Chakraborty
19the court evolved creative principles of victimology and victim 

justice. First, it held that the award of compensation, as an interim relief is 

necessary so that undue delay in the delivery of justice to a victim of crime is 

not caused. Secondly, it held that the court had jurisdiction to award such 

compensation to the victim even when the accused is not convicted, due to the 

slow progress of the criminal proceedings. These principles evolved by the court 

were futuristic, perhaps a form of judicial activism but paved the way for a 

victim – centric approach to criminal justice, hitherto absent.20 

Around the same time, the plight of victims caught the attention of the Law 

Commission of India. Consequently suggestions were made to include 

compensatory relief to crime victims through the 152nd Report (1994)21 and 

154th Report (1996)22. In 1996, the Law Commission in its 154th Report 

explicitly dedicated an entire chapter to ‘Victimology’, with an extensive 

emphasis on victim’s rights23. Again, in 2003, the Malimath Committee on 

Reforms of the Criminal Justice System, 200324 raised concerns with regard to 

the alarming situation in respect of victims and the need to give a better deal in 

tune with the international development. 

IV. Scenario Post 2008 

In 2008, a major overhaul of the Code of Criminal Procedure was undertaken 

and several provisions incorporated towards a better victim justice mechanism. 
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In 2013, following the brutal rape and murder of Nirbhaya, a slew of reforms 

were further made in the law25. 

Consequent thereto, for the first time, the definition of victim has been provided 

in lines of the UN Declaration26 to include any person who has suffered any loss 

or injury as a result of the act of the accused, and includes his/her guardians and 

heirs. The victim has been granted a say in the grant of bail to an accused. 

Section 439 (2) Cr.P.C., 1973 as interpreted by the courts, recognizes the right 

of the complainant or any “aggrieved party” to move the High Court or the 

Court of Sessions for cancellation of a bail granted to the accused. A closure of 

report by the prosecution cannot be accepted by the court without hearing the 

informant27. Also, compounding of an offence cannot possibly happen without 

the participation of the complainant28. The victim of a crime may move the 

government to appoint a special prosecutor for a given case though section 

301(2)CrPC, 1973 mandates that such lawyer of the private party “shall act 

under the directions of the Public prosecutor…and may, with the permission of 

the court, submit written arguments after the evidence is closed in the case.” 

Further, though there is no legal provision in the code for providing legal aid to 

victims of crime, section12(1) of the Legal Services Authorities Act, 1987 

entitles every person “who has to file or defend a case” to legal services subject 

to the fulfilment of the “means” test and the “prima facie” criteria29. The 

victim’s right of participation in the post-trial stage of the proceedings is 

recognized. An appeal against an order of acquittal can be preferred, with the 

prior leave of the High Court by both the Government and the complainant30. 
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Another significant legal reform is the victim compensation scheme under 

section 357A of the Cr.P.C., 1973 inserted by Criminal Law Amendment Act, 

2009. Clause (1) of Section 357A provides that every state government in co-

ordination with the central government shall prepare a scheme for providing 

funds for the purpose of compensation to the victim or his dependents who have 

suffered loss or injury as a result of the crime and who require rehabilitation. 

Clause (2) provides that whenever a recommendation is made by the court for 

compensation, the District Legal Service Authority or State Legal Service 

Authority, as the case may be, shall decide the quantum of compensation to be 

awarded under the scheme. This grant of compensation is distinct from the 

restitution granted to victims by the accused; it is the state which has to bear the 

expenses for the pain, injury and trauma suffered by the victim. 

Some provisions specifically embedded for victims of gender-based offences 

such as rape, sexual assault, harassment etc. worth mentioning are: recording of 

statements by women police officers at the residence of the victim31; video 

graphing of statements32;  recording of statements before Magistrates33; use of 

special educators or interpreters where necessary34; medical examination of 

victims  within twenty four hours by registered medical practitioner35; speedy 

investigation36; treatment of victims in hospitals free of cost37; non-disclosure of 

the identity of the victim in any publication38; in camera proceedings in trials39; 

repeal of S. 155(4) Indian Evidence Act, 1872 which permitted the 

impeachment of the credibility of a prosecutrix by referring to her “immoral 

character”.  
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V. Restrictive Interpretation of Victim’s Rights  

The Indian laws have undergone radical changes to include rights of victims’ 

such as right to appeal, oppose bail, compensation, legal representation, 

confidentiality and identity protection etc., yet in recent years, it is noticed that 

these have been given restriction interpretations by the judiciary.  

In RekhaMurarka v. State of West Bengal
40 alluding to section 225 of the CrPC, 

1973, it was held that the mandate that a sessions trial shall be conducted by a 

Public Prosecutor is unequivocal and cannot be diluted by the proviso to section 

24(8), which allows the victim to engage a counsel to assist the prosecution. 

Drawing a distinction between assisting the prosecution and conducting it, the 

High Court took note of instances where allowing a free hand to the victim’s 

counsel may hamper the prosecution’s case and impact the fairness of the 

trial.Also, in Sandeep Kumar Bafna v. State of Maharashtra,41the court held 

thatno vested right is granted to a complainant or informant or aggrieved party 

to directly conduct a prosecution.  

With regard to appeal, in Bhikhabhai Motibhai Chavda v. State of Gujrat,42 the 

complainant/victim preferred an appeal against the order of acquittal, in spite of 

the fact that the State had already preferred an appeal in which the leave was 

granted by the high court and the appeal was admitted. The Bench held that 

victims' right of appeal is neither absolute nor higher than that of the State, and 

only, if the State is not pursuing the matter with a proper spirit, the victim may 

validly raise a grievance and file an appeal.  In Bhavuben Dineshbhai Makwana 

v. State of Gujarat
43while discussing the scope of appeal by a victim 

under Section 372 Cr.P.C, 1973, the court held that the victim has no right to 

prefer an appeal against 'inadequacy of sentence', a right which is available only 

to the State44. 
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In the case of Mahesh Pahade v. State of M.P.45 the High Court raised the point 

that though it is the responsibility of the state to bring the accused to the law, in 

such process the actual sufferer of crime cannot be permitted to stay outside the 

law and watch the proceedings from hindsight. It will be travesty of justice if 

victims of such heinous crime are denied the right to address their grievances 

before the court of the law.  

Inadequacy of compensation to victims still remain an issue of grave concern. In 

Bijoy Bhaskar v. State of West Bengal,46 the accused was sentenced to suffer the 

maximum sentence of life imprisonment and pay a fine of Rs. 20,000/- for the 

commission of  the offence of rape punishable under section 376(2)(g) of I.P.C. 

The victim was hospitalized for three and a half months in the case, attributable 

to the assault on her. Yet the court awarded a paltry amount as compensation to 

be paid out of the fine imposed on the accused. In Ankush Shivaji 

Gaikwad v. State of Maharashtra
47, the court has reiterated that the economic 

capability of an accused is to be borne in mind while imposing liability on him. 

In cases where the State is obligated to pay compensation, it has been seen that 

there are great disparities across States with regard to the procedures and 

amount of compensation making it gruelling for the victims48. 

 

VI. The Case of Sexual Violence Victims 

“From the humblest beginnings of the social order based on a primitive system 

of retaliatory force- the lextalionis- an eye for an eye- woman was unequal 

before the law. By anatomical fiat- the inescapable construction of their genital 

organs- the human male was the natural predator and the human female served 

as his natural prey.”49Sexual violence against women is not a new phenomenon. 
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It has continued since time immemorial across jurisdictions in numerous forms 

and patterns, ranging from rape to sexual molestation.The term is taken to 

include aggressive and abusive behaviours of different intensity and 

consequences, from unwanted touching to forced intercourse and rape. 

Over the past few decades, sexual violence has assumed gargantuan proportions 

with newer and more brutal forms coming to the fore.  According to United 

Nations50, the percentage of women experiencing sexual violence  is much 

lower than those experiencing physical violence, though the consequences are 

usually severe and last a lifetime in case of sexual violence. According to 

estimates, the percentage of women experiencing sexual violence at least once 

in their lifetime ranges from around 4 % in Azerbaijan to a quarter or more 

women in Switzerland (25%), Denmark (28%) and Mexico (44%)51. According 

to World Health Organization52, overall, 35% of women worldwide have 

experienced either physical and/or sexual violence. Most of this violence is 

intimate partner violence. Worldwide, almost one third (30%) of all women who 

have been in a relationship have experienced physical and/or sexual violence by 

their intimate partner. According to the National Crime Record Bureau, 

approximately 100 sexual assaults are reported daily to the police and the 

numbers have been steadily increasing over the past few years. In fact, between 

2000 and 2016, there has been a 75% increase in the official number of rapes 
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and sexual assaults53. In 2018, nearly 33356 cases of rape were reported54, 

though the ‘dark figure’ is considered much higher. 

In PushpanjaliSahu v. State of Orissa
55,the Supreme Court 

emphasizedthatsexual violence is not only an unlawful invasion of the right of 

privacy and sanctity of a woman but also a serious blow to her honour.  It leaves 

a traumatic and humiliating impression on her conscience-offending her self-

esteem and dignity.  Sexual violence has profound impact on the physical and 

mental health of the victim56. Most of the time it results in the death of the 

victims; cases of suicides have also been reported57. Sexual assault is noted to 

result in emotional reactions such as grief, generalized fears, self-blame, 

emotional liability, and emotional numbing ; and cognitive reactions such as 

flashbacks, intrusive thoughts, blocking of significant details of the assault and 

difficulties with concentration. Social withdrawal and avoidance also occur post 

assault, exacerbated by the fact that many victims change jobs or move to 

alternative living quarters58.The long term effects of sexual victimization can 

include years of problem avoidance, social withdrawal, and self-criticism.59 

 

 

 

 

                                                           
53

See, National Crime Record Bureau, Crime in India, 2016 (Ministry of Home Affairs, 

Government of India, 2016). 
54

NATIONAL CRIME RECORD BUREAU, CRIME IN INDIA 2018 (MINISTRY OF HOME AFFAIRS, 

GOVERNMENT OF INDIA, 2018). 
55

 (2012) 9 SCC 705. 
56

World Report on Violence and Health, World Health Organisation, Geneva, 2002, 

Available at          

https://www.who.int/violence_injury_prevention/violence/world_report/en/summary

_en.pdf.  
57

Ibid, 
58

Cheryl Regehr and Ramona Alaggia, Perspective of Justice for Victims of Sexual 

Violence,Vol.1(1),Victims And Offenders, pp.33-3,2006,. 
59

STACY L MALLICOAT,WOMEN AND CRIME: A TEXT/READER(California: Sage 

Publications, 2nd Edition, 2014). 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

149 

 

VII. Experience of Sexual Violence Victims in India 

Sexual violence victims in India face significant, and sometimes 

insurmountable hurdles during the investigation and prosecution of crimes.60 In 

the backdrop of a conservative society, one can well imagine the shame and 

ignominy attached to the lives of women. More often than not, women prefer to 

remain silent and hush up the matter61. For those who dare face society, hurdles 

await at every step. Lodging a first information report (FIR)becomes the first 

and most difficult aspect with the police either refusing to record the statement 

or passing remarks about the veracity of the complaint. The most common 

problem suffered by many of the victims while reporting an offence is the 

absence of receptive and sympathetic attitude from police towards the victims.62 

Studies indicate that victim satisfaction with police responses is demonstrably 

low63.The suggestion that victims who have no interaction with criminal justice 

suffer less trauma is especially concerning,  and that poor police handling of the 

victim and the investigation, especially with regard to sensitivity and respect, 

can exacerbate trauma64. It is reported that being treated with respect is more 

important to victims in terms of their satisfaction with the process than 

investigative and sentencing outcomes65. 

The next tedious process comes in the form of a medical examination. In most 

cases, delays are a common matter with crucial pieces of evidence being lost; in 

those where examinations are conducted, an unsympathetic and unconcerned 

medical officer comes heavy. Many times, the doctors are keener to probe 

whether the victim is habituated to sexual intercourse than examining whether 
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she might have been subjected to such an act66. The trial is the next impending 

danger awaiting the victims' turn. With little or no information coming as to the 

developments made during the investigation, the victim is made to stand in the 

box to face a forceful cross-examination and her tormentor. Silence on the part 

on the victim, as well as her refusal to answer indecent and suggestive 

questions, is interpreted to mean ‘consent,’ the litmus test of the offense of rape, 

and very soon the victim finds herself more dejected and humiliated than ever 

before67. The final blow comes with the acquittal of the accused. A study 

conducted by the People's Union for Democratic Rights (PUDR)68, a Delhi 

based civil liberties group, looked at ten cases of rapes by police personnel and 

revealed that in most cases, the accused was acquitted; and some had been 

reinstated in their old posts.In cases where the trial results in the conviction of 

the accused, sentencing follows subject to the stipulations laid down in the 

Indian Penal Code69. That spells the end of the case, and justice is said to be 

done.  

While analyzing the entire sequence of events, it becomes clear that the criminal 

justice system fails to ameliorate the condition of the victim as well as re-

socialize and re-assimilate them in society. From lodging the FIR to the final 

disposition of the case by the court, nothing comes in the way of the victim.  She 
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is left to fight the battle of justice with her own might, ignore taunts and sneers, 

brave the deadly court environs and come out empty-handed with no succour for 

herself. Compensation, counselling, medical care, none are available, leaving 

the rape victims in a wretched and pitiful condition. 

 

VIII. Conclusion 

Why do we need to constitutionalize the rights of victims? The Indian 

Constitution is suprema lex. It upholds the ideas and aspirations of the people, 

and enumerates their rights, which form the ‘basic structure’ of the sovereign, 

democratic nation. In the context of criminal justice, Art 20 and 22 envision 

certain fundamental rights which are guaranteed to the accused. These rights 

have laid the foundations of criminal jurisprudence in the country and, at no 

point of time, can be trampled by the legislature, judiciary or any agency of the 

state. It is in the same spirit that the rights of victims must be enshrined in the 

Constitutional document to give it the highest sanctity of law and ensure its 

sacred compliance at all times. As is the case with crime victims in India, inspite 

of coming a long way from a ‘non- entity’ to  an active participant in the 

criminal justice process, their rights continue to be violated by the agencies of 

the state, leaving them in a pitiable state of vulnerability. The police, 

prosecution, and other service providers fail to provide necessary succor to 

victims.  It is time that the victims’ rights should effectively find mention in the 

Constitution so as to create an overarching obligation on the State to respect and 

uphold the same. 
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Abstract 

The International Tribunal for the Law of the Sea (ITLOS) was established by the 

United Nations Convention on the Law of the Sea (UNCLOS) in its Third Conference 

Signed at Montego Bay, Jamaica in 1982. It is one of the four alternative procedures 

provided under Part XV of the Convention for the settlement of disputes in respect of 

disputes arising out of interpretation or application of its provisions. 

After the adoption of the Convention, there were concerns regarding the relevance of 

having a separate Tribunal for settlement of disputes since International Court of 

Justice enjoyed trust of the state parties at an International level for resolving their 

various disputes. Many writers were of the view that this will lead to fragmentation of 

International law. 

This paper seeks to examine the efficacy of having a separate Specialized Tribunal 

under UNCLOS, the novelties brought by ITLOS, trust of the state parties in respect of a 

specialized agency for solving the disputes related to interpretation and application of 

the provisions of UNCLOS, and provisions related to its Jurisdiction. The paper also 

seeks to analyze the procedure regarding enforcement and compliance of its orders by 

the State that are parties to the dispute submitted before the Tribunal.In the end, the 

author would conclude the paper by analyzing how ITLOS is a preferred choice over 

existing alternate procedures for settlement of disputes. 

 Keywords: UNCLOS, ITLOS, Dispute Settlement Mechanisms and Law of the Sea.  

 

I. Introduction 

Without a doubt, seas are among the most significant assets on earth. They 

comprise of roughly 70% of the earth surface and assume a critical job in the 

                                                           
1
 Research Scholar, G.D. Goenka University, Sohna Road, Gurgaon-122103, Haryana 

 Email Id: nehagksy3@gmail.com 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

153 

 

presence and endurance of humanity. In addition to other things, a wide cluster 

of natural species, for example, fish are obtained from the sea; it likewise fills in 

as valuable landscape for both traveler and freight transportation; a wellspring 

of crude materials like raw petroleum, gas, and other significant mineral assets; 

lastly, different military exercises are continued, above, upon, and beneath it2.  

The use of the sea resources sometimes results in conflicting interests between 

two or more countries. The provisions of United Nations Convention on the 

Law of the Sea (UNCLOS), 1982 acts as a tool for balancing interests between 

parties to conflict by providing a set platform for settling of disputes at 

International level. Dispute settlement mechanisms provided under Part XV of 

the UNCLOS provides a very far-reaching and innovative system3.  

The United Nations Convention on the Law of the Sea was opened for signature 

at Montego Bay, Jamaica, on 10 December 1982. It became effective 12 years 

after, i.e., on 16 November 1994. An ensuing Agreement relating to the use of 

Part XI of the Convention was grasped on 28 July 1994 that came into control 

on 28 July 1996. This Agreement and Part XI of the Convention are to be 

deciphered and applied all together as an instrument.  

The beginning of the Convention goes back to 1 November 1967 when 

Ambassador Arvid Pardo of Malta watched out for the General Assembly of the 

United Nations and expressed for the prerequisite of "an effective overall 

framework over the seabed and the ocean bottom past a clearly described 

national ward". This provoked the State Parties, in 1973, of the Third United 

Nations Conference on the Law of the Sea, which following nine years of 

courses of action got the Convention.  

The Convention sets up a total legal framework to coordinate all ocean space, its 

uses and resources. It contains, notwithstanding different things, courses of 

action distinguishing and characterizing the provincial sea,the adjacent zone, the 

territory, the selective monetary zone and the high oceans. It also gives 
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arrangements to the security and protecting of the marine condition, for ocean 

life logical research and for the improvement of marine condition. One of the 

most significantpieces of the Convention concerns the examination for and 

abuse of the benefits of the seabed and ocean bottom and subsoil thereof, past 

the purposes of control of national domain (the Area). The Convention 

announces the Area and its advantages for be "the customary inheritance of 

humankind". The International Seabed Authority, developed by the Convention, 

controls the advantages of the Area.  

Part XV of the Convention sets out a thorough system for the settlement of 

questions that may rise concerning the translation and use of the Convention. It 

requires States Parties to settle their inquiries concerning the clarification or 

utilization of the Convention by quiet strategies in consistency with the Charter 

of the United Nations.The mandates expressed in area 1 of Part XV are gotten 

from the conciliatory and legal standards and by-laws that are cherished in 

Article 33 (1) of the UN Charter. The concerned gatherings that are included 

into any sort of question can likewise take reference from the legal standards 

that are referenced in Article 287 of the UNCLOS.  

In any case, if gatherings to an inquiry disregard to land at a settlement by 

tranquil strategies for their own choice, they are obliged to fall back on the 

essential discussion settlement technique including limiting decisions, subject to 

constraints and exceptional cases contained in the Convention.  

The framework set up by the Convention gives four elective techniques to the 

settlement of questions: The International Tribunal for the Law of the Sea, The 

International Court of Justice, an Arbitral Tribunal contained according to 

Annex VII to the Convention, and a Special Arbitral Tribunal built up according 

to Annex VIII to the Convention. 

A State Party is permitted to pick in any event one of these strategies by an 

aggregate declaration to be made under article 287 of the Convention and kept 

with the Secretary-General of the United Nations (attestations made by States 

Parties under article 287).  
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On the odd possibility that the gatherings to a debate have not recognized a 

comparative settlement framework, the inquiry may be submitted particularly to 

Arbitration Tribunal according to Annex VII, with the exception of if the 

gatherings for the most part agree. The instance of Arctic Sunrise where 

Netherlands and Russia were included is a model wherein Arbitral Tribunal 

under Annex VII was utilized as a “dispute settlement mechanism” to determine 

the case.  

According to the courses of action of its Statute, the Tribunal has confined the 

going with Chambers: The Chamber of Summary Procedure, the Chamber for 

Fisheries Disputes, the Chamber for Marine Environment Disputes and the 

Chamber for Maritime Delimitation Disputes.  

In accordance with the gatherings, the Tribunal has also surrounded remarkable 

loads to deal with the Case concerning the Conservation and Sustainable 

Exploitation of Swordfish Stocks in the South-Eastern Pacific Ocean 

(Chile/European Community) and the Dispute Concerning Delimitation of the 

Maritime Boundary among Ghana and Côte d'Ivoire in the Atlantic Ocean.  

Discussions relating to practices in the International Seabed Area are submitted 

to the Seabed Disputes Chamber of the Tribunal, including 11 judges. Any 

gathering to a contradiction with respect to which the Seabed Disputes Chamber 

has ward may request the Seabed Disputes Chamber to outline an offhand 

chamber made out of three people from the Seabed Disputes Chamber.  

 

II. The International Tribunal for the Law of the Sea (ITLOS) 

The International Tribunal for the Law of the Sea gave under Part XV of the 

UNCLOS, is a self-ruling legitimate body set up by the United Nations 

Convention on the Law of the Sea to choose addresses developing out of the 

comprehension and use of the Convention. The Tribunal is included 21 Judges, 

browsed among individuals valuing the most important reputation for sensibility 

and decency and of saw capacity in the field of the Law of the Sea.  
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The Tribunal has “jurisdiction” over any question concerning the explanation or 

use of the Convention, and over all issues unequivocally suited in whatever 

other understanding which the gatherings to debate displays before the Tribunal 

(Statute, article 21). The Tribunal is accessible to States Parties to the 

Convention (for instance States and overall affiliations which are gatherings to 

the Convention). It is moreover open to elements other than States Parties, i.e., 

States or intergovernmental affiliations which are not gatherings to the 

Convention, and to state endeavours and private substances "notwithstanding 

expressly obliged in Part XI or in any case submitted agreeable with some other 

comprehension exhibited before the Tribunal which is recognized by all the 

concerned party/gatherings to that case" . 

The Tribunal is accessible to States Parties to the Convention and, in explicit 

cases, to components other than States Parties, (for instance, worldwide 

affiliations and trademark or real individuals) (Access to the Tribunal).  

The domain of the Tribunal incorporates all discussions submitted to it 

according to the Convention. It in like manner connects with all issues 

unequivocally obliged in whatever other understanding which gives domain on 

the Tribunal. Until this point in time, twelve multilateral understandings have 

been done up which present ward on the Tribunal (noteworthy courses of action 

of these understandings).  

But on the off chance that the gatherings by and large agree, the domain of the 

Tribunal is compulsory in cases relating to the concise appearance of vessels 

and gatherings under article 292 of the Convention and to impermanent 

appraisals pending the constitution of an arbitral court under article 290, 

segment 5, of the Convention.  

The Seabed Disputes Chamber is prepared to give notice suppositions on 

genuine request rising inside the degree of the activities of the International 

Seabed Authority. The Tribunal may in like manner give cautioning ends in 

explicit cases under worldwide understandings related to the inspirations driving 

the Convention.  

Discussions before the Tribunal are started either by made application or by 

notice of an exceptional comprehension. The framework to be sought after for 

the lead of cases submitted to the Tribunal is portrayed in its Statute and Rules. 
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III. A Brief Historical Perspective 

Judge Albert Hoffman, Eyewitness from ITLOS, referenced that the Tribunal 

esteemed and longstanding association with Asian-African Legal Consultative 

Organization (AALCO) and pursued with incredible intrigue, the significant 

work that it was doing towards reinforcing the standard of law in worldwide 

relations.4 The Judge recognized the significant job that AALCO and its 

Member States kept on playing in the different foundations built up under the 

Convention and the dedication they appeared with respect to managing the 

numerous difficulties standing up to Asian and African States with respect to 

issues concerning the Law of the Sea.5 

A few designations underscored upon the insurance of marine condition and 

marine biodiversity past territories of State party. An assignment noticed that the 

rising temperature of ocean water would have annihilating effect on seaside 

States, especially his nation. An assignment featured that the manageable 

advancement of sea assets was significant for guaranteeing nourishment, 

security, easing destitution, advancing financial development and protecting 

social steadiness in all nations, particularly creating nations. Another 

appointment respected the thought of "marine hereditary assets" issues. A few 

designations caused to notice sea wellbeing and security issues.6 

It might be reviewed that the thing "Law of the Sea" was taken up for thought 

by the Asian-African Legal Consultative Organization (AALCO) at the activity 

of the Legislature of Indonesia in 1970.7 From that point forward it has been 

considered as one of the need things at progressive Annual Sessions of the 

Organization and the thoughts in AALCO's yearly and between sessional 

gatherings for about 10 years were centered around this single most significant 

thing. The AALCO can take sensible pride in the way that new ideas, for 

example, the Exclusive Economic Zone(EEZ), Archipelago States and Rights of 

                                                           
4
Supra at 8. 

5
Chairman's Statement at the sixth East Asia Summit, Bali, Indonesia, 19 November 

2011, para. 5, available at www.aseansec.org/documents/19th%20summit/EAS-

CS.pdf.(last accessed on September 23, 2019) 
6
2002 Declaration on the Conduct of the Parties in the South China Sea, available at 

www.aseansec.org/13163.htm. (last accessed on September 23, 2019) 
7
Chair's Statement at the twentieth ASEAN Summit, Phnom Penh, 3–4 April 2012. 



CONSTITUTION AND SOCIAL CHANGE 

158 

 

Land Locked States started and created in the AALCO's Annual Session and 

were later systematized in the UNCLOS.8 

The Secretariat Report arranged for the Forty-Seventh Session gave data on the 

status of the UNCLOS and its executing Agreements; Nineteenth and Twentieth 

Sessions of the Commission on the Limits of the Continental Shelf; a diagram of 

the yearly extensive report of the Secretary-General on Oceans and the Law of 

the Sea; eighth gathering of the Consultative Process; seventeenth Meeting of 

States Parties to the UNCLOS' 829; Thirteenth Session of the International 

Seabed Authority; and the settlement of debates under UNCLOS by the ITLOS  

in the Year 2007; and the thought of the Oceans and the Law of the Sea issues at 

the 62nd Session of the UN General Assembly.10 

IV. Novelties Brought by Formation of The International Tribunal for the 

Law of the Sea 

Provision of UNCLOS has been instrumental in establishing a system for ocean 

governance. This system is based on the substantive rules penned down in the 

convention. UNCLOS would be of minimal commonsense worth except if it 

incorporated a successful framework for settling clashes and settling debates 

that can't be settled by the gatherings themselves.  

At the time the UNCLOS was consulted there were no worldwide legal bodies 

with widespread extension aside from the International Court of Justice. 

Affectability of the issue definitely indicated the World Court as the model for 

the institutional structure of the ITLOS. Thus, along these lines, yet with a few 

exemptions, the ITLOS doesn't, on a fundamental level, have purview over a 

‘dispute’ except if the two gatherings have consented to it, by method for 

impromptu revelation, exceptional understanding or past discretionary 

                                                           
8
For the Chairman's Statement, see 

presspool.jp/asean/officialdocuments/459991.html. (last accessed on September 24, 

2019)  
9
For the Chairman's Statement, see www.asean.org/news/asean-statement-

communiques/item/chairmans-statement-of-the-22nd-asean-summit-our-people-our-

future-together. (last accessed on September 24, 2019) 
10

See Stein Tønnesson, “The South China Sea in the Age of European Decline,” 40 

Modern Asian Studies ,3–57 (2006). 
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statement. The UNCLOS has been set up based on an arrangement of genuine 

what's more, profound participation between the State parties. This guarantees a 

balanced movement and advancement of the substantive decides that UNCLOS 

embraces to depict.  

The ITLOS has settled number of debates identifying with the law of the ocean 

as an obligatory ‘dispute settlement system’, however supervision of political 

arrangements remains it significant work. Out of six brief discharge demands 

before ITLOS, it has settled four applications, declined ward in one and the 6th 

was settled before it preceded the Tribunal. ITLOS, being a ‘dispute settlement 

body’ has books highlights connected with it in order to have goals quickly like 

brief discharge. According to the Article 292(1) of UNCLOS, ITLOS has a 

leftover obligatory “jurisdiction” with respect to the brief arrival of held onto 

vessels. This element in itself is one of a kind in global law as a result of the two 

its procedural qualities and its capacities. The summon of its temporary 

estimates purview is in a state of harmony with that of other global councils like 

ICJ. It is important that reception of one-sided revelations to the ‘dispute’ is like 

what is drilled in ICJ which aides in keeping an open record of the one-sided 

endeavors made by states during the settlement. 

Professor TullioTeveres, a Former judge of ITLOS in his commentary on the 

workings of the Convention states that the Convention itself although made up 

of substantive laws is to be read with the supplement of customary laws of the 

sea.11  He draws the rationale for this argument, which has been supported in 

many other commentaries about the Convention on the basis that firstly, the 

                                                           
11

TullioTeveres, UNCLOS at 30 pg. 3:“Not all law of the sea questions are regulated by 

UNCLOS and not all States are Parties to UNCLOS. The last paragraph of the UNCLOS 

preamble recognizes the continuing role of customary law stating that: "matters not 

regulated by this Convention continue to be governed by the rules of general 

international law." The fact that UNCLOS as an international treaty does not bind 

States that are not Parties to it, entails that among non-parties, and in relations 

between Parties and non-parties, customary rules apply.” See also Pg. 4: “Article 295 

which gives a role in Convention-based dispute settlement mechanisms to prior 

exhaustion of local remedies "where this is required by international law." Under 

Articles 74 and 83, delimitation of the exclusive economic zone and of the continental 

shelf shall be effected "on the basis of international law as referred to in Article 38 of 

the Statute of the International Court of Justice." 
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Convention although a functioning treaty is not binding on non-party states, 

meaning if you have not signed and/ or ratified the treaty, you would not be 

governed by the Convention. Moreover the convention allows for third-party 

dispute settlements under the Article 286 if the parties in a dispute aren’t all 

state parties and this in turn makes UNCLOS make provisions for recognition of 

customary law of the seas to be part of the rules by which it manages the 

ocean’s governance.12 

The ITLOS is sorted out particularly like the ICJ at the same time, due to its 

exceptional center, there are sure contrasts that separates it. Right off the bat, in 

contrast to its kinfolk, yet like the Court of Justice of the European 

Communities, the ITLOS is enriched with a changeless uncommon chamber 

with mandatory “jurisdiction” over a specific classification of debate. The 11-

part Seabed Disputes Chamber (SBDC) hears questions concerning exercises in 

the seabed, sea floor and subsoil past the points of confinement of national 

“jurisdiction”(the purported Area , which is overseen by an office known as the 

International Seabed Authority, which was set up in accordance with the 

UNCLOS).  

Furthermore, mirroring the extraordinary idea of the exercises to be completed 

inside the Area, the locus standi before the SBDC is unique in relation to the one 

preceding the full Tribunal. Not exclusively can states and the International 

Seabed Authority have remaining before the Chamber, yet organizations and 

people of States gatherings can likewise. This element recognizes the ITLOS 

from other global legal bodies with all inclusive enrollment and degree, similar 

to the ICJ and the World Trade Organization question settlement framework, 

where non-state elements are not permitted to bring claims (to a limited degree 

this applies likewise to the International Criminal Court).  

Thirdly, not at all like most worldwide legal bodies, which choose cases for all 

intents and purposes exclusively based on global law, the Sea-Bed Dispute 

Chamber(SBDC) can reach outside those points of confinement. The SBDC can 

                                                           
12

Bangladesh v. Myanmar ITLOS (Judgment) [2012]Case No. 17:” Customary 

international law is one of the sources identified in Article 38. Accordingly, the law 

applicable under the Convention with regard to delimitation of the exclusive economic 

zone and the continental shelf includes rules of customary international law”.  
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apply the UNCLOS; standards of worldwide law; the principles, guidelines and 

strategies of the International Sea-bed Authority; just as terms of agreements 

concerning exercises in issues identifying with them.  

ITLOS appears to have its eye explicitly on oceanic limit delimitation cases. 

The satisfaction of this excited wish doesn't seem, by all accounts, to be 

anything but difficult to achieve given the way that ITLOS is obviously in 

rivalry with different methods of worldwide debate settlement. This is 

particularly relevant incomparison with the ICJ, which has a demonstrated 

reputation in the settlement of oceanic limit debates, and keeps on practicing an 

imposing business model around there of hostile “jurisdiction” even to this date.  

Take for instance the sea delimitation body of evidence brought by Romania 

against Ukraine in ICJ under a Treaty on Relations of Co-activity and Good-

Neighborliness, and its Additional Agreement, the two of which came into 

power on 22 October 1997. It is significant that this case was founded in ICJ on 

16 September 2004, when the Tribunal had been for some time built up and its 

docket was additionally free. Keith Highet's expectation has all the earmarks of 

being working out as expected that the recently founded "unseasoned" Tribunal 

being "apparently separated from the settled law of the International Court, 

might be an obstacle to its determination by States Parties."  

There have been a few reactions aimed at the arrangements for the foundation, 

and determination, of a wide scope of courts under UNCLOS on the premise 

that every council recorded would obviously have various capacities and there 

was no real way to guarantee that their systems and usual way of doing things 

would be fitting to the debates before them. A few judges of the International 

Court of Justice, specifically, cautioned that the making of a plenty of councils 

could just prompt fracture of universal law and the law of the ocean because of 

the development of contending elucidations in a non¬-uniform way from 

conflicting choices of the various courts, each having an alternate jurisdictional 

degree and aptitude . 

Jurists saw ITLOS as a judicial competitor to the ICJ and that the ITLOS would 

undermine the importance of ICJ under the International Law in general. 
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V. Advantages under UNCLOS for Settling the Disputes 

The four dispute mechanisms available for the state under Article 287 of 

UNCLOS13, i.e.,ITLOS, ICJ, Arbitral tribunal and a SAT.14 Through mentioned 

mechanisms the disputes are solved, though the parties to the dispute should 

have agreed to bring their dispute to the consented mechanism. In reality the 

state being sovereign in nature has the capacity to choose the mechanism which 

suits them, which reflects the freedom of choice given to the nations. In return, 

the states should maintain peace in accord under Article 30 of UN Charter and 

279 of UNCLOS. However, when the parties refuse to give their consent to the 

court and tribunal, UNCLOS plays a vital role in handling the disputes between 

the states. The provisions which reflect are Article 287 of UNCLOS which 

provides for compulsorysettlement of disputes15. The dispute settlement under 

UNCLOS tribunals becomes an implied concept when agreeing to be the 

member of UNCLOS because the dispute will automatically go through Annex 

VII of Arbitral Tribunal. Whereas, the state has the option of using the third 

party for settling the disputes also.16 

VI. Limitations under UNCLOS for Settling the Disputes 

The inclusion of Part XV of UNCLOS creates a situation where the disputes can 

be solved through political will. Secondly, there is no enforcement mechanism 

to make sure everything goes through the prescribed system. For example, ICJ 

has an access to Security Council as an enforcement mechanism from UN. 

Whereas, ITLOS lacks in having a stable body for enforcing its decisions.17If 

there is no enforcement body for ITCLOS under UNCLOS then how can it avail 

the service of enforcement? Can it take the help of Security Council? No, 

                                                           
13

Lee Seokwoo and L. Bernard, “South China Sea Arbitration and its Application to 

Dokdo”. 8(1) Asian Journal of International Law24-35 (2018). 
14

http://wcl.american.libguides.com/c.php?g=563260&p=3877822 (last accessed on 

September 9, 2019) 
15

https://law.yale.edu/system/files/documents/pdf/cglc/yale_law_school_-

_unclos_and_arbitration.pdf (last accessed on September 9, 2019) 
16

https://www.repository.cam.ac.uk/bitstream/handle/1810/261222/Nguyen-2016-

Asian_Journal_of_International_Law-AM.pdf?sequence=1&isAllowed=nMar (last 

accessed on September 10, 2019) 
17

Supra at 4. 
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According to Article 298(1)(c) disputeswhich fall in security council cannot be 

addressed by the UNCLOS due the limitation of procedural difficulties and 

political costs. 

UNCLOS has the jurisdiction only over the matters concerning disputes and 

interpretation of UNLCOS. Any matters concerning territorial sovereign lies 

above their boundaries according to Article 288(1). 

The whole of the enforcement framework can be summarized into Article 296 of 

the UNCLOS. It portrays the decision made by the tribunal having jurisdiction 

shall be the final and the same should be followed by the parties involved in a 

conflict. This is exactly symbolized with the drafting of Annex VI, UNCLOS. 

Whereas, Annex VII speaks about the disputing parties abiding by the decision. 

Above provisions are similar to the Article 94(1) of UN charter, which insist 

that the member of UN stick to the decision made by the ICJ in the case where 

state is a party. However, 296,Annex VI and Annex VII are not of reference to 

the security council. Whereas, Article 94 has the capability to give direction to 

derive at a judgement, which makes the tribunal judgement sound not less than 

the ICJ.18 

As the binding force happens only between the parties involved in the conflict. 

The conflict takes place as different tribunals can issue varying decisions which 

gives the actual reason for enforcement deficit. 

Disputes between the states can exist in many forms, the once which are 

frequent in nature which includes; issue concerning boundaries, issues regarding 

fisheries, military activities and law enforcement. These major and most 

happening issues can be exempted by the parties through Articles 297 and 298.19 

 

 

                                                           
18

 DONALD R. ROTHWELL & TI STEPHENS, THE INTERNATIONAL LAW OF THE SEA (Hart 

Publishing, Oxford, 2
nd

 edn.,2016). 

19
https://www.repository.cam.ac.uk/bitstream/handle/1810/261222/Nguyen-2016-

Asian_Journal_of_International_Law-AM.pdf?sequence=1&isAllowed=nMar (last 

accessed on September 16, 2019) 
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VII. The Problem of Enforcement and Compliance 

The enforcement fails due to non connectivity with the special functions of the 

constitutional enforcement which represents institution capability to pass on the 

responsibilities to public. Alternatively, the institution does not have the power 

to delegate the responsibilities to a body which can enforce the functions.20 

The convention’s enforcement structure is established and implemented by the 

Article 296 of UNCLOS. The Article states that any decision made by the Court 

or the Governing Bodies must be considered to be final. The decision must be 

followed by all the concerned parties related to the conflict. The Article 

mentions that any decision taken will not be considered to be binding. The 

significance of the binding force would only be considered among the 

concerned parties. Moreover the binding force must be related to the specific 

dispute or conflict. The Annex VI of the Article to UNCLOS states that the 

judgment given by the Tribunal and the decision made by the Court must be 

considered to be final. The decision needs to be acknowledged by all concerned 

parties. The decision must be accredited specifically related to the dispute and 

no other reason. The Annex VII of the Article to the Convention declares that an 

arbitral award must be ensured by the concerned parties. This must be in 

accordance to the dispute or conflict among the concerned parties. However it is 

observed that the Annex VIII of the Article does not procure any such 

directives. The directives summoned by the above Articles are supposed to be 

taken from the Article 94 (1) of the United Nations Charter.21 The Article 94 (1) 

summons that every Member of the United Nations is mandatory to obey the 

decision of the International Court of Justice. The members must obey the 

decisions irrespective of the parties to which they belong. The description of 

Article 94 is found in the Annexes VI and VII which is related to the Security 

Council. The article propagates that recommendations and correct decisions can 

only be done when the distressed party requests the Court to reconsider the 

                                                           
20

Supra at 27. 

21
A.A. JIMENEZ, TERRITORIAL DISPUTES IN THE SOUTH-CHINA SEA(Palgrave Macmillan, 

London,2015) 
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decision.22 It is found that the Article also tells that the binding factor which is 

similar to the ICJs. These binding factors are not found to be enforceable as per 

the Article 94 (2). The Article propagates that the arbitral Tribunals also apply 

the similar judgement process which govern as per the directives mentioned in 

the Annex VII and more importantly in Annex VIII.23 

The observance with any jurisdiction is left upon the concerned parties. The 

involved parties are left free to choose the jurisdictions of any Court or Tribunal 

that functions under the guidance of UNCLOS. The decisions taken by the 

parties must be in compliance with the good faith obligation.24 The concerned 

parties can take decisions in compliance with the State or with the International 

law that is applicable. The parties can also take general diplomatic steps in 

regards to the permitted international Law. The third States involved in the case 

must also ensure their remittance with the Court’s decision and support the 

decision taken by the Court. The enforcement is also governed by the ITLOS 

that are particularly formed by the Seabed Disputes Chambers.25 It is found that 

interpretations related to Article 39 of Annex VI are well supported by this 

Seabed Disputes Chamber. Article 39 delivers that decisions that are taken by 

the chamber must be considered to be compulsorily enforceable. Enforcement 

must be done in the territories of the States parties in a similar way to that of the 

commands passed by the Highest Courts. The orders given by the Highest 

Courts of the State Party are to be enforced in compliance with the decisions 

taken by the Members of the Chamber. However, it is found that in the case of 

Medellin v. Texas due to language contrasts with Article 94 (1) of the Charter 

                                                           
22

S.R. Friedman, “Challenges to the Counter-Migrants Smuggling Regime in the 

Mediterranean Sea” Hebrew University of Jerusalem International LawForum Working 

Series 2-18 (2018) available at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3116724 (last accessed on 

September 24, 2019) 
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D. French, “In the Matter of the South China Sea Arbitration: Republic of Philippines v 

People’s Republic of China”, Arbitral Tribunal Constituted under Annex VII to the 1982 

United Nations Law of the Sea Convention, Case No. 2013-19, Award of 12 July 2016. 

19(1)(Environmental Law Review, 48-56. (2017). 
24

Supra at 37. 
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Supra at 32. 
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Justice Stevens could say nothing of the UNCLOS.26 Moreover, due to lack of 

self- execution provision as summoned by the Article, the dispute or conflict 

resolution framework of UNCLOS seems to be absent. This highlights the 

concerns related to the loss of control that is gratifying the presence of 

UNCLOS.27 A need to modify the regulations and lay stress on more stringent 

enforcement of laws is observed. 

VIII. Conclusion 

The UNCLOS establishes the normative framework under which coastal States 

should delimit their maritime boundaries. Throughout this procedure, questions 

are inescapable. It has been sensibly stated that sea limit delimitation debates are 

among the most confounded universal questions with unreasonable inclination 

to develop into pressures and possible clashes if the fitting worldwide ‘dispute 

settlement mechanisms’ are not started to determine these debates.  

There was some prospect that even the United States of America may likewise 

before long join the Convention on the Law of the Sea, this would further make 

ready towards all inclusiveness. Maybe, the twenty-fifth commemoration of the 

Convention is an ideal minute for non States Parties to consider getting to be 

Party to the "Constitution of Oceans", that oversees all parts of the sea space, its 

uses and its assets and incorporates, among others, such issues as fisheries, 

archipelagic States, sea delimitation, system of islands, assurance and protection 

of the marine condition, marine research, monetary and business exercises, 

innovation and the repayment of debates. 

The present period requests that a common comprehension rather than suit 

propensity ought to create to advance the quest for serene relations among 

states. In any case, this basically political procedure ought not to be mistaken for 

an arrangement of obligatory ‘dispute settlement’ based on universal law. As 

conceded at the beginning, it is still early days for UNCLOS and its necessary 

debate settlement arrangements. Notwithstanding, if the past is preface, the 
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M. Aksenova and Burke, The Chagos Islands Award: Exploring the Renewed Role of 

the Law of the Sea in the Post-Colonial Context, 35(1) WILJ 3-35 (2017). 
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Supra at 40. 
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future doesn't look excessively splendid, either for the systems and foundations 

along these lines set up or for the advancement of the law of the ocean through 

summon of this system. The doubtlessly suggestions in the short, or even 

medium, term are that states will keep on finding inventive approaches to 

guarantee that debates don't fall under the Part XV obligatory settlement system 

and that, given the very set number of states which have acknowledged the 

“jurisdiction” of ITLOS under article 287, 129 ITLOS will keep on being 

utilized just to choose constrained quantities of brief discharge cases and 

temporary estimates applications pending foundation of Annex VII Tribunals. 

Expecting ITLOS keeps on adopting a wide strategy to the subject of by all 

appearances“jurisdiction”, its docket may keep on developing. In any case, as 

Annex VII and different courts give more direction as to their very own 

purview, the capacity of ITLOS to discover by all appearances ward to arrange 

temporary measures, the execution of which it would regulate, will without 

doubt decay. ITLOS may yet turn into the trinket its faultfinders at first blamed 

it for being. Moreover, given the challenges presented by procedural fracture it 

is improbable that numerous cases will be heard on the benefits. The substance 

of the law of the ocean will in this manner keep on involving discussion and 

vulnerability subject to the notions of intensity of governmental issues and 

clashing state practice. 
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The Supreme Court of India and Social Transformation 

with Special Reference to Adultery 
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I. Introduction  

Change is the law of nature and if something does not change it is considered to 

be dead. A change is appreciated if it has positive impact on the society. The 

word ‘adultery’ derives its origin from a French word ‘avoutre,’ which has 

evolved from a Latin verb ‘adulterium’ which means to corrupt. The popular 

understanding of the act of adultery is that a married person has sexual 

intercourse with another person outside the wedlock. Indian society has 

transformed over the period, from a society recognizing patriarchy and 

matriarchy to a society recognizing rights and duties by upholding the principles 

of equality, personal liberty and freedom from arbitrariness for a better social 

cohesion. For maintaining social up-gradation, Indian judiciary has played a 

very significant role from 1771 (colonial period),as well from 1950 when 

Supreme Court came into existence to till date. And through landmark 

judgments, Supreme Court proved that it is better late than never and finally by 

2017 one proactive step taken by the Supreme Court with respect to the offence 

of adultery which is remarkable. 

II. Concept of Adultery as Understood among Different Religion 

The modern trend has liberal approach towards adultery, but historically, many 

cultures have regarded adultery as a crime. Hindu, Jewish, Islamic and Christian 

traditions have unequivocally condemned adultery. Commonly marriage is 

defined as the union of two persons which excludes all others which indicates 

that adultery has no place in marriage as the union excludes ‘all others’. 

Hindus consider the marriage as union of sex which is sacred in nature. In 

Dharmastras marriage is considered sacrament or samskara which should never 

be broken and which can never perish. In other words, wedlock is forever with 
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key of the lock having been thrown away or surrendered to god or society 

forever.2 It is a union of man and wife depending upon trust, loyalty and respect. 

Yajnavalkya declares, An adulterous woman should be deprived of her authority 

over servants, she should be made to wear dirty clothes, given food sufficient to 

enable her to live, should be treated with scorn and made to lie on the ground 

(not on a cot), a woman becomes pure from adultery when she has her monthly 

period after that, but if she conceives in adulterous intercourse she may be 

abandoned.3During 5th Century BCE in Ramayan, an Indian epic taught by sage 

Valmiki to Lord Rama and Sita’s twin son; Luv and Kush. In Ramayana Sita’s 

abduction by Ravana so taints her reputation that she had to give agniparikshato 

prove everyone her chastity towards her union. Even in case of Ahalyathe 

ignorant or unintended act of her has been misinterpreted and compared to an 

adulterous wife; by sage Gautam (her husband), who in his sudden rage has 

converted her into stone.4 There is an another instance from the epics of 

Parsurama where he had to behead his mother Renuka because his father 

Jamadagni asked him to and claimed that she had committed a sin by having 

lustful thoughts after seeing a young couple frolicking in water. So, ancient era 

was very much strict in keeping the sanctity of marriage where woman were 

punished without being looked with mercy.  

In the epic of Mahabharata (8th- 9th century BCE)the union of marriage and the 

position of wife was considered important and equal to man. Yaksha asked 

Yudhistira, “kimsvinmitramgrihesatah?" meaning “Who is the friend of a 

householder”? To which Yaksha replied, "bhaaryaamitramgrihesatah" implying 

“the friend of a householder is his spouse”. In another question he is asked, 

“kimsviddaivakrutahsakha?” which states, “Who is man's God-given friend?” he 

responded, “bhaaryaadaivakrutahsakha”, implicating, “A man's God-given 

friend is his wife.”Later sage Svetaketuis acknowledged for putting forward the 

concept of marriage with an inherent element of loyalty after observing a 

brahman catching his mother's hand unintentionally in front of his father. 
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Manusmriti being the oldest sacred text provided punishment for those who 

intercourse out of the wedlock. Later during the time of Manu the position of 

women were subordinate to men. A woman is always under her father as a child, 

under her husband as a wife and under her son as a mother in old age. It was the 

orthodox conception which led women to feel themselves as a property of men. 

Hence, there was no commission or justification of adultery in earlier times 

because women had responsibilities towardstheir marriage for keeping up the 

sanctity. That is why a woman was called sahyogini (who helps her husband in 

every aspect of life), ardhangini (half of the man is built of she), pativrata (loyal 

to her husband) and so on. A woman considersher husband as patiparmeshwar 

because her husband was equivalent to god but a man never equatedhis wife 

with such metaphor.5 

Islam also condemns adultery. The Qur’an firmly forbids adultery in chapter 24, 

verse 2, it states- "Those who commit adultery, men or women, give each of 

them a hundred lashes"  but the Quran does not stipulate stoning to death as 

punishmentandpenalizedboth men and women for the crime of adultery, unlike 

what is generally assumed, only women are blamed and responsible for 

adultery. 

In ancient Greece and Roman world, there were harsh laws against adultery 

which applied only on the female who were married but these laws were not 

relevant if a man maintained sexual relationship with a slave or an unmarried 

female. 

Christianityalsofirmly bans adultery andbrandsit impure, licentious, 

blasphemous and capricious act. SeventhCommandment in the book of Exodus 

states- Thou shall not commit adultery. The Old Testament agrees that he who 

commits adultery has no sense and whoever does so destroyshim. In the gospels, 

Jesus affirmed the commandment against adultery and extended it by saying; 

anyone who looks at a woman with lust has actually committed adultery in his 

heart.6In the book of Genesis, Jesus quoted; when two people marry they no 
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longer remain two, but one flesh. Therefore, what God has joined, no man 

should separate and adultery is a revolt against God’s very decision. Hence, 

adultery under Christianity is a punishable offence and the adulterous(man or 

women)is given death sentence.  

Judaism also prohibits the act of adultery in the third book of Torah i.e., 

Leviticus chapter 20 verse 10 prescribes death penalty for adultery. But the 

death penalty can only be given after satisfying the testimony of two 

eyewitnesses of good character.  

Hence, every religion opposes the act of adultery as a sin and against morality. 

The orthodox law prescribes death penalty to an adulterous whereas the 

evolving laws consider adultery a ground of divorce which isdomestically a 

personal wrong. 

III. Earliest Code Referring to Adultery 

All the earliest codes of the ancient civilizations disregard adultery as a wrong 

against morality which destroys the institution of marriage. The earliest 

recorded injunction against adultery was found in the ancient code of 

Babylonian king Hammurabi in 1750 B.C. The code prescribed if a married 

woman is caught in an adulterous relationship she and her lover should be tied 

together and thrown into the water so that they can die together by drowning. 

Death by drowning was prescribed a punishment for the crime of adultery. 

The first Roman Emperor, Emperor Augustus passed the Lex Julia de 

adulteriiscoercendis Act which stipulates the punishment of banishment. In this 

case both an adulterous woman and man should be sent to different Island so 

that they cannot meet each other. This law was enacted to curb immorality so 

that the affected family should not feel shame in the society and also it will 

protect the illegitimacy of children and their claim to title and property. Prior to 

this Act, the offence of adultery was left to one’s family’s personal matter. The 

father/ husband of the woman had the right to deal with it. Often the father of 
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the daughter was allowed to kill his daughter and her partner if they are caught 

committing adultery in his or her husband’s house.7 

IV. Concept of Adultery under Indian Penal Code and Code of Criminal 

Procedure 

The Indian Penal Code (I.P.C) and Code of Criminal Procedure (Cr.P.C) are 

colonial/pre-constitutional laws which were first enacted in 1860 and 1882 

respectively. Section 497 of IPC, expressly criminalizes adultery. In 18th century 

when Indian Penal Code was enacted, women were not considered an 

independent individual. She was a chattel or property of the pater familias be it 

father, husband, brother or son. Since, she “belonged” to a male as property; 

whoever used her for sexual purposes was considered to have stolen another 

person’s property. Hence, the owner of the woman could prosecute a person 

who stole her. Through this one can see the law has shifted from prosecuting 

women to protecting women.8 

In earliest Hindu codes there were no provision for divorce and adultery was a 

sin against the marriage if it was committed by wife but if husband performs a 

sexual act with another woman, he will not be prosecuted because he could 

remarry her at any point of time.Post 1955 Hindu Code was enacted which 

promotes monogamy and declares adultery a ground for divorce. 

Section 497 of Indian Penal Code,9 expressly criminalizes adultery as an act of a 

married man having sexual intercourse with a married woman about whom he 

knows that she is the wife of another man wherein that man has not given his 

consent to the act. Such act of man did not amount to rape but to the offence of 

                                                           
7
MARY ALANA DEMINION, “STAGING MORALITY: STUDIES IN THE LEX IULIA DE 

ADULTERIIS OF 18 BCE,” 2 (University of Victoria, 2007). 
8
Ibid. 

9
 Section 497 of PEN CODE States “Whoever has sexual intercourse with a person who 

is and whom he knows or has reason to believe to be the wife of another man, without 

the consent or connivance of that man, such sexual intercourse not amounting to the 

offence of rape, is guilty of the offence of adultery, and shall be punished with 

imprisonment of either description for a term which may extend to five years, or with 

fine, or with both. In such case the wife shall not be punishable as an abettor.” 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

173 

 

adultery for which the punishment could have been extended to five years or 

with fine or both. The section signifies- 

• Adultery is not an offence, if the consent of the women’s 

husband was present.  

• It will not be an offence if the man is indulged with a woman 

who is unmarried, divorcee or a widow.  

• Section 198 of Cr.P.C10in addition to IPC states, a woman 

cannot be convicted of the offence of adultery neither she can 

initiate any criminal proceeding against her husband for such 

offence.  

• The proceeding could only be initiated by the husband of the 

woman and if the husband is absent, then by his nominee.  

• This offence denotes that the male offender alone should be 

made liable and the wife cannot even be charged as an abettor. 

It means the offence is committed by a third person against a 

husband in respect of his wife as his personal property. 

However, Section 497 of the Ranvir Penal Code, 1932 (State of Jammu and 

Kashmir) holds the participating woman in adultery is a co-accused along with 

her paramour. She may also be prosecuted as an abettor of the offence of 

adultery, which is punishable with imprisonment, which may extend to five 

years with or without fine.11 
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IV. Cases on Adultery  

IV.I.  Colonial Period 

Lord Macaulay was against the insertion of Section 497, in the original 

draft of IPC and wanted to keep it out of the purview of penal statutes. 

According to him, such inclusion is unnecessary and it shall be left to the 

society. Hence, the British rulers in India had adopteda tendency of retaining 

and protecting the personal laws of the community because the practices like, 

slavery, Muta marriage, patriarchy was prevalent in India and judges did not 

deviate themselves. 

The Bombay High Court in colonial era through Shankar TulsiramNavale v. 

KundlikAnyabaYadaw12 stated, a man convicted of adultery will be liable to a 

second conviction if he continues his adulterous intercourse with the woman, 

irrespective of the women who has participated fully and refused to return to her 

husband after the conviction of her paramour. In another case of Rej v. 

KarsanGoja,13 the court held, even if a woman leaves her first husband and 

contracts second marriage (perform bigamy) she will not be accused of adultery 

rather her second husband will be charged with the crime of adultery. 

The direct proof of the case of adulteryis impossible, so the admission of 

circumstantial evidence is upon the discretion of a judge to have reasonable and 

just point of view which is biased towards woman.14 Hence, judges did not 

change the law instead affirm it. 

 

IV.II. Supreme Court of India after Independence 

There have been four important cases before Supreme Court from 1954 to 2017 

which attacked the very existence of section 497 of IPC contending that adultery 

law should be amended. Just after independence first case which was dealing 

with adultery was of Yusuf Abdul Aziz v. State of Bombay,(AIR 1954 Bom. 

321). Thereafter, Sowmthri Vishnu v. Union of India [(1985) SCC 137], 
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followed by V. Revathi v.Union of India(AIR 1988 SC 835) wherein, the 

concept of adultery was challenged but the apex court held the section 

constitutional but finally in Joesph Shine v. Union of India(Writ Petition 

(Criminal) No. 194 OF 2017) the apex court overturned the past judgments and 

pronounced the said section unconstitutional.  

In Yusuf Abdul Aziz v.State of Bombay15 the Supreme Court, declared: 

“The offence of adultery as defined under section 497 of IPC does not 

offend the concept of equality enshrined under Article 14 and 15 of the 

Constitution. There cannot be any restriction into the clause; nor does 

the court agree that a provision which prohibits punishment is 

tantamount to a license to commit the offence of which punishment has 

been prohibited.”  

Article 15 deals with Prohibition of discrimination based on religion, race, caste, 

sex or place of birth. Article 15(3) enables the government to make special 

provisions for women and children. The court unanimously declared that the 

exemption provided by this section is safeguarded by Article 15(3) of the 

Constitution.16 

In the case of Sowmithri Vishnu v. Union of India, it was again contended that 

Section 497 is contrary to Article 14 of the Constitution, it makes an irrational 

classification between women and men. The argument states- 

1. Section 497 confers upon the husband the right to prosecute the 

husband who has committed adultery, but it does not confer any 

right upon the wife to prosecute the woman with whom her husband 

has committed adultery. 

2. Section 497 does not confer any right on the wife to prosecute the 

husband who has committed adultery with another woman, and, 

3. Section 497 does not include those cases where the husband has 

sexual relations with unmarried women. It was held that such 
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contentions have an emotive appeal but no legal basis to rest upon 

hence; adultery can be committed by a man and not by a woman.17 

The Supreme Court adds the wife shall not be punishable even as an abettor. 

This states the wife who is involved in an illicit relationship with another man, 

is actually a ‘victim’ not an ‘author’ of the crime. It makes a specific kind of 

extramarital relationship an offence. In a relationship between a man and a 

married woman, the man is the offender. The court contended that the victim of 

such a prosecution is the married wife and it is her reputation most importantly 

involved and assailed. Section 497 contemplates the wife is also not entitled to 

be heard until and unless she makes an application which is violative of Article 

21 of the Constitution.18 Hence, it was reiterated that the offence of adultery is 

considered by the legislature as an offence against the sanctity of the 

matrimonial home, by an act which is committed by a man. Therefore, those 

men who defile that sanctity are brought within the purview of law.” And the 

very section is not against Article 14, 15 and 21 of the Constitution.19 

As per the patriarchal mindset, woman has no entity merely a non-person. An 

analysis of Section 497 of IPC along with the various observations by the 

Supreme Court of India and High Courts, till 2018 concludes that only a man 

can commit adultery not woman. A woman is often compared to an object, an 

inanimate property, whose rights are almost transferable. And property on its 

own has no legal existence. Moreover, if a married man has sexual intercourse 

with an unmarried woman it is not adultery because an unmarried woman does 

not belong to anybody as property and is not owned by anybody, not even by 

her parents or brother because they hold her in trust and have no ownership 

rights to prosecute the person. Supreme Court has time and again upheld the 

reputation of a woman even if she is an abettor/ author or a strong offender the 

court has maintained her status quo by giving her a blanket protection of 

maintaining her dignity. But somewhere for the sake of doing justice our 

judiciary went wrong in his decision of comparing women. This law was 
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blatantly biased against the woman by giving privileged position to a man. The 

idea of equal status, identity and liberty should be fundamental to any 

democratic civilization. A law, which forces the woman to live under a code 

imposed by man, totally negating the feminine viewpoint, is alien to truly 

humanistic values. As today a woman is seeking for a position at par with men 

not any special protection. Moreover, adultery should not be a criminal offence 

because ‘love’ cannot be an offence. It is based on gender stereotypes and they 

put a serious blow on the woman’s dignity.20 

Even in Revathi’s case court held this section is designed in such a way that a 

husband cannot prosecute wife for defiling the sanctity of matrimonial tie. Thus, 

the law permits neither the husband of the offending wife nor the wife of the 

offending husband to strike at each other. 

V. The Judgment that Changed the Age Old Belief 

Finally, the day arrived in 2018 when judiciary transformed itself by keeping the 

beam of justice parallel and struck down section 497 and decriminalized 

adultery in India.InJoseph Shine v. Union of India
21
, a Five-judge bench of the 

Supreme Court unanimously struck down Section 497 of IPC and asserted that 

the binding nature of precedent should not be allowed in order to retain the 

status of precedent; it can be allowed through dilution. The Court observed: 

“when a constitutional court faces a challenge,  to be detained by a 

precedent or to grow out of the same because of the normative changes 

that have occurred in the other arenas of law and the obtaining 

precedent does not cohesively fit into the same, the concept of cohesive 

adjustment has to be in accord with the growing legal interpretation 

and the analysis has to be different, more so, where the emerging 

concept recognises a particular right to be planted in the compartment 

of a fundamental right, such as Articles 14 and 21 of the Constitution.  

In such a backdrop, when the constitutionality of a provision is assailed, 

the Court is compelled to have a keen scrutiny of the provision in the 

context of developed and progressive interpretation. A constitutional 
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court cannot remain entrenched in a precedent, because the lives of 

human beings transcendentally grow. It can be announced with 

certitude that transformative constitutionalism asserts itself every 

moment and asserts itself to have its space. It is abhorrent to any kind of 

regressive approach.”
22
 

In this excerpt of judgment, the Apex Court clearly laid down that there is a 

need to adopt transformative constitutionalism and progressive Jurisprudential 

Parameters for determining the women’s rights, where women should not be 

considered as a property of men or victims.It is because the autonomy, desire; 

choice and identity are the important aspects of the dignity of a woman. In this 

regard, the Court refers the judgment of K.S. Puttaswamy and another v. Union 

of India and Ors.23 . And declares that right to privacy is a fundamental right as 

prescribed under Article 21 of the Constitution.  

Further in Joseph Shine’s case the Apex Court clarifies its stand on Adultery 

whether a criminal offence or civil injury andobserved: 

“There can be no shadow of doubt that adultery can be a ground for 

any kind of civil wrong including dissolution of marriage.  However, the 

pivotal question is whether it should be treated as a criminal offence.  

When we say so, it is not to be understood that there can be any kind of 

social license that destroys the matrimonial home.  It is an ideal 

condition when the wife and husband maintain their loyalty. In this 

context, we are reminded of what Edmund Burke, had said- a good 

legislation should be fit and equitable so that it can have a right to 

command obedience.  Burke would like to put it in two compartments, 

namely, ‘equity and utility.’ If the principle of Burke is properly 

                                                           
22

JISMIN BOSE, JOSEPH SHINE V. UNION OF INDIA, law times journal, 14(March 8, 

2019). 
23

 WRIT PETITION (CIVIL) NO. 494 OF 2012. 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

179 

 

understood, it conveys that laws and legislations are necessary to serve 

and promote a good life.”
24
 

VI. Analysis of the Judgement 

The above observation of the Court declares, adultery can be a ground for 

divorce, but no longer a criminal offence. However, if any aggrieved spouse 

commits suicide due to the adulterous relations of life partners then it could be 

considered as abetment to suicide. Hence, Supreme Court decriminalized 

adultery by holding that it does not fit into the definition of crime. If adultery is 

treated as a crime it would be an immense interference by the state into extreme 

privacy of the parties because a marriage cannot be forced. J. Dipak Mishra 

stated, adultery is not only a cause of an unhappy marriage it also could be a 

result of an unhappy marriage.25 

VII. Comparative Study of Adultery in SAARC Countries 

The offence of adultery has been dealt severely in religious countries like 

Pakistan and Afghanistan whereas, the other SAARC countries has reduced the 

punishment of adultery. In Pakistan under Sharia law and Quran, adultery is sin 

and an adulterer should be punished by stoning to death. In 1987, a Pakistan-

based Session Court sentenced a couple–Mohammad Sarwar, age 35 and 

Shahida, age 26- to be buried up to their necks and stoned to death in public for 

committing adultery. In 2002, Pakistan court gave death sentence to Zafran Bibi 

by stoning for committing adultery.By 2007, the infamous “hudud ordinance” 

was abolished which was introduced by General Zia-ul-Haq.  It considered 

adultery to be a crime against the state which automatically made state a party 

whenever a woman was accused of such crime and for proving a woman’s 

innocence she had to produce the testimony of four pious Muslims as evidence. 

Thereafter, the women's rights bill was introduced which made modern forensic 

evidence credible. It removed state being a party and considered adultery a 

domestic offence. It also recognised ‘innocent until proven guilty’ principle. But 
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sadly instead of such laws the honour killing prevails and people practice such 

punishments publically.26 

Afghanistan also adopts similar stringent approach to punish the adulterers 

under Section 427 of the Afghani Penal Code, it states, partners of adultery 

would be imprisoned at least for 5- 15 years. 

In Maldives, chapter 90, Section 411 of the Penal Code Law 6/2014 prescribes 

100 lashes to the adulterer if the offence is proved by DNA test in case a women 

is pregnant other than the four witness rule. Law in Maldives is also similar to 

Islamic countries.27 

However, SAARC members, including Pakistan and Maldives, are signatory to 

the ‘Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, 1984’ where they have vowed that their country will 

stand against inhuman treatments. 

However, in Nepal under Part 4, Chapter XVIII of General Code of Nepal 

(Muluki Ain), if a case is filled by an aggrieved husband, the adulterine and the 

woman involved should be punished for a term ranging from 1- 2 months of 

imprisonment and a fine of Rs 1000- 2000.28 

The Bangladesh Penal Code, 1860 under Section 497 states the adulterer will 

be punished with imprisonment for a term which may extend to five years, or 

with fine, or both which expressly exclude wives furthermore, it states an 

adulterous wife should not be punished as an abettor which is similar to Indian 

laws prescribed under Indian Penal Code, 1860. Similarly, Bhutan and Sri 

Lanka has soft attitude towards the offence of adultery. They stipulate an 

imprisonment ranging from 1-3 years and extend up to 5 years. Chapter-III of 

Bhutan Marriage Act provisions that the adulterer committing the said offense 

shall have to compensate the husband of the woman in question in accordance 

with the duration of that woman’s marriage. It provides a minimum fine of a 

sum of Ngultrum 999 on the offender where the duration of marriage does not 

exceed 3 years and the maximum of Ngultrum 2999 where the duration of 
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marriage exceeds 7 years.29The personal laws of Sri Lanka make adultery a safe 

ground for divorce whether it is committed by wife or husband. 

Amid all the countries India consider adultery a civil offence. India in 2017 has 

declared adultery under section 497 of IPC as unconstitutional and reduced it 

only a ground of divorce under section 13 of Hindu Marriage Act, 1955.  

The 8 SAARC nations differ in culture, traditions and laws. None of the 

countries uniformly follow Civil Law or Common Law legal system. Hence, 

wherever a man goes, his personal law follows him. In some countries the lex 

loci celebrationis predominates in respect of the formal validity of marriage. 

Whereas, in some countries lex domicilie is followed to determine the essential 

validity of marriage. The court first characterize the offence and then determine 

the proper jurisdiction. If an Indian goes to Pakistan or any other SAARC nation 

and marries thereof; and commit adultery therein, then the Indian will not be 

treated under private international law rather under public international law 

because except India all other SAARC nation punishes adultery with 

imprisonment and consider it a crime in rem.  

VIII. Comments and Suggestions 

The judgment of decriminalization of adultery has a variety of negative and 

positive impacts on the institution of marriage which cannot be ignored. The 

effect will give license to the married parties to set up an extra marital affair by 

destroying the sanctity of marriage which was not only a union of bodies rather 

union of souls. The divorce cases would increase which would badly affect the 

future of their children also.30 Through this step India is trying to westernize our 

traditions. But laws around the globe differ from stringent to liberal. And the 

lack of uniformity and more of stoning acts creates a misbalance which should 

be regulated.   

The delay in such social transformation takes place at the cost of parties. The 

draconian and discriminatory law not only hinders the growth of law but also 
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interferes with the right and personal liberty of all astrue feminism lies in 

equality not in unequal protection. 

IX. Conclusion 

A Roman maxim, cessanterationelegis, cessatipsa lex means- when the reason 

of the law ceases, the law itself also ceases. When such law falls foul of 

constitutional guarantees, it is Supreme Courts solemn duty not to wait for 

legislation but to strike it down.31 

The draconian section- 497 took 158 years to transform. The adultery law was 

first challenged in 1951 in Yusuf Azizcase were Court held;women could only 

be a victim not a perpetrator of adultery.In 1985,Sowmithri Vishnucase, the 

court said it is a crime committed by a man against another man. By 1988 in 

Revathi casejudges reiterated the same judgment of above case. Finally, by 2018 

in Joseph Shine case CJI Dipak Mishra stated, equality is the need of the hour 

and the husband should not be considered the master of his wife. Hence, 

adultery should no longer remain a crime rather a ground for divorce and 

Section 497 of IPC and section 198 of Cr.P.Cis unconstitutional. J. D.Y. 

Chandrachud asserted that “the history of Section 497 reveals that the law on 

adultery was for the benefit of the husband, to secure ownership over the 

sexuality of his wife. It was aimed at preventing the woman from exercising her 

sexual agency.” The law finally established from confronting women in ancient 

era to accusing women and finally to respecting women by giving them equal 

status in the modern era. 
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A Tale of Climate Refugee Vis-A-Vis Responsibility 

Shifting and Responsibility Sharing 

Shimul Dutta
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Abstract 

Around the world people have been forcibly displaced by floods, windstorms, 

earthquakes or droughts. This is equivalent to one person being displaced every second. 

Depending on the frequency and scale of the major natural disasters occurring, there 

are significant fluctuations in the total number of displaced people from one year to the 

next, yet the trend over recent decades has been on the rise. Many find refugee within 

their own country, but some are forced to go abroad. With climate change, the number 

of 'climate refugees' will rise in the future. So far, the national and international 

response to this challenge has been limited, and protection for the people affected 

remains inadequate. What adds further to the gap in the protection of such people – who 

are often described as 'climate refugees' – is that there is neither a clear definition for 

this category of people, nor are they covered by the 1951 Refugee Convention. The 

latter extends only to people who have a well-founded fear of being persecuted because 

of their race, religion, nationality, membership of a particularsocial group or political 

opinion, and is unable or unwilling to seek protection from their home countries. It has 

been expressed growing concern and has taken action to support and develop resilience 

in the countries potentially affected by climate-related stress. 

Keywords: Climate change, Climate Refugee, Role of United Nations, National 

Framework  

 

I. Introduction 

Contemporarily climate change has become one of the most significant issues 

and has been affecting almost all countries and regions of the world. It has 

affected both the living and the non-living in more ways than it can be 

imagined. Though there has been significant debate regarding the fact whether 

climate change can be a reason for migration or displacement. There are several 
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terms like ‘climate migrant’, ‘climate refugees’ and ‘climate displaced persons’ 

which is interchangeably used.2Climate change is described to be one of the key 

reasons for persons to leave their homes by The IPCC (Inter Panel on Climate 

Change) (IPCC, 2014). As per climate change will lead to 20 times more 

refugees than presently protected by the United Nations.3This might lead to 

political economic and social tension along with overpopulation and constrain of 

natural resources. As per (UNHCR, 2015)Climate refugees present one of the 

biggest humanitarian challenges of today. But till date it has not been considered 

as a significant issue due to which there has not been any international legal 

framework to address the problem of climate refugee as such. 

Though the effects of climate change are not uniform but it has attained the 

status of global problem. The worst affected are the developing countries as they 

are one who are not in a position to adapt to climate change as they are 

depended on natural environment for their survival.4The level of consciousness 

or sensitivity required to protect climatic degradation and refugees that it might 

generate is quite high.The international society is essential in providing 

assistance to this vulnerable group5. Between 2008-2016, over 200 million 

people have been displaced worldwide as a result of natural disasters and in 

India, close to 1.5 million people are classified as internally displaced (1.3 

million in 2017) every year.6 
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The term environmental refugee or climatic refugee was coined in the year 1970 

Lester Brown of the World Watch Institute. It was in the year 1990 that the term 

gained popularity.7 

EssameHinnawi in the year 1985, defined the ‘environmental refugees’ as: 

…those peoplewho have been forced to move or leave their traditional habitat, 

temporarily orpermanently, because of a marked or conspicuous environmental 

disruption (natural and/or 

triggered by people) that jeopardized and imperilled their existence and/or 

seriously affected 

the quality of their life.8 

Norman Myers has defined the term ‘environmental refugees’ as‘people who 

can no longer get or gain a secure livelihood (or living)in their 

homelandsbecause of soil erosion, drought, deforestation, desertification and 

other environmental problems,together with associated and incidental problems 

of population pressures and profoundpoverty. In their desperation or despair, 

these people feel they have no alternative or optionbut to seek sanctuary 

elsewhere, however, hazardous the attempt. Not all of them have fled or left 

their countries, many being internally displaced. But all have abandoned their 

homelandson a semi-permanent if not permanent basis, with no or little hope of 

a foreseeable return.’9 

The available literature on climate refugee mainly consists of reports of studies, 

conferences and workshops conducted by international and non-governmental 

organizations (NGOs). National and regional level studies are fewer in number.  

Environmental sciences contribute to the uncovering of knowledge gaps 

considering climate refugees issues. These knowledge gaps become particularly 
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apparent in science-policy interfaces. The academic research regarding climate 

change and climate refugees makes clear predictions, but the policy of the UN 

has yet to be adapted to these findings. Effective interaction between academics 

and policy is important to move climate negotiations forward.  

To determine what role the UN could play it is important to see if there is a 

correlation between climate change and migrant flows, because it represents the 

scope of the issue. If there is such a correlation, it is of interest for policy to 

know where climate refugees are coming from, where they are going and what 

the most common reason is to leave their habitat. Section one will give an 

overview of: the predicted climate refugees, predicted climate change, current 

migrant/refugee flows and the most common reason for people to flee their 

habitats.  

Furthermore, with respect to climate refugees, it is important to understand how 

the climate refugee is conceptualized in the environmental academic literature. 

The discourse in the academic literature contains various definitions, and 

conceptual consensus has not yet been reached. Therefore, it shall endeavour to 

give an analysis of this academic discourse. Because climate change and climate 

refugees are Transboundary, the international society should aim to make an 

overarching policy concerning these subjects. The UN is the most 

comprehensive form of intergovernmental governance, and has played a key 

role in global environmental governance. 

As per the IPCC (2014), a huge number of individuals are driven away from 

their homes because of environmental change, or will be sooner rather than 

later. These progressions incorporate, however are not constrained to: ocean 

level ascent, waterfront disintegration, expanded occurrence of dry season, coral 

dying, storm floods, desertification, deforestation, soil disintegration, and water 

deficiencies.10 This change is predominantly brought about by anthropogenic 

ozone harming substance (GHG) emanation, which has expanded since the pre-

mechanical period, driven to a great extent by financial and populace 

development (IPCC, 2014). Atmosphere dangers are unevenly appropriated; 
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their character and effect fluctuate in various zones. A few spots get drier, while 

different spots get overflowed. The genuine advancements don't just rely upon 

atmosphere related perils, yet in addition on introduction and defencelessness of 

human and characteristic frameworks, including their diminished capacity to 

adjust. 

As per the IPCC (2014) 'Climate change enhances existing dangers and will 

make new ones'. Dangers that are identified with environmental change 

increment different stressors. By and large this has adverse results for vocations, 

particularly for poor and other hindered individuals and networks in nations at 

all dimensions of advancement (IPCC, 2014). Expanding extents of warming 

because of environmental change improve the probability of irreversible impacts 

and amplify dangers for employments that respect nourishment and human 

security, on account of this individuals are probably going to escape from their 

natural surroundings (on the same page). The IPCC predicts that in 2050 there 

will be 150 million atmosphere outcasts (IPCC, 2014). Meyersanyway expect 

that the aggregate sum of atmosphere outcasts will be 200 million out of 2050. 

As indicated by the IPCC the removal hazard increments when populaces do not 

have the assets for arranged movement experience expanded introduction to 

outrageous climate occasions. The IPCC additionally takes note of that 'the a 

great many individuals will be uprooted fundamentally in view of shoreline 

disintegration, seaside flooding and rural disturbance because of environmental 

change'. As indicated by the IPCC, particularly poor nations are helpless against 

environmental change dangers. 

Bierman and Boas (2010) affirm that 90 percent of the atmosphere outcasts will 

originate from Africa and Asia.11 They anticipate that the failure to adjust to 

ocean level ascent, dry seasons and water shortage are the principle reasons that 

individuals on these landmasses will escape. Asia runs a high danger of ocean 

level ascent, while Africa is increasingly powerless against dry spell and water 
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shortage.12 On account of ocean level ascent, almost certainly, evacuees will 

escape their homes, however remain inside their nation. On account of dry 

season and water shortage, atmosphere displaced people are bound to cross 

universal outskirts.13 

It is exceptionally sure that huge relocation streams will happen soon because of 

environmental change (IPCC, 2014). In any case, there is no straight, 

deterministic relationship between's natural debasement and relocation14. 

Natural procedures are inseparably associated with social, monetary, political 

and institutional structures (in the same place). For instance, it is hard to decide 

if atmosphere changes or governmental issues are the explanation behind natural 

corruption, in light of the fact that the condition of any nation's condition is 

halfway an impression of the sort of administration set up .15 All things 

considered, as recently expressed, it is sure that environmental change, and the 

ecological risks that are the culmination of environmental change occasions, are 

critical supporters of relocation streams. 

Environmental change enhances existing dangers and will make new ones. 

Nations with a low GDP are incredibly powerless against these dangers in light 

of their failure to adjust. The extent of this issue is anticipated somewhere close 

to 150 and 200 million atmosphere displaced people by 2050. 

The first official use of climate refugees was in 1985 by El-Hinnawi, which was 

published in the United Nations Environmental Program (UNEP) report. The 

term ‘climate refugee’ ‘environmental refugee’ are often used interchangeably, 

although they sometimes refer to different concepts. All are invoked to describe 

populations that have been displaced or are at risk of displacement for reasons 

associated with environmental change. It is also reveals that the usage of the 
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terms ‘climate’ and ‘environment’ have changed over the years. Initially the 

term ‘environment’ is used more often, whereas at later stages the term ‘climate’ 

seems to become more common. Also, the term ‘refugee’ is used more often 

than the term ‘migrant’. The differences between these terms become apparent 

in their definition according to the Oxford Dictionary (2016). 

Climate: The weather conditions prevailing in an area in general or over a long 

period.  

Environment: The surroundings or conditions in which a person, animal, or 

plant lives or operates. The natural world, as a whole or in a particular 

geographical area, especially as affected by human activity.  

Migrant: A person who moves from one place to another in order to find work 

or better living conditions.  

Refugee: A person who has been forced to leave their country in order to escape 

war, persecution or natural disaster. 

The shift from the term ‘environment’ to ‘climate’ is not only visible in the 

literature on climate refugees, but also in the United Nations Security Council 

(UNSC) , in the mainstream media and in the scientific literature16. This shift is 

partly due to the media coverage of this subject .17 The main difference between 

the two is that climate change is caused by humans (IPCC, 2014), whereas 

environmental change also includes natural changes as earthquakes. Climate 

change can however cause environmental change.  

In the literature the terms ‘migrants’ and ‘refugees’ are used interchangeably, 

even though these two terms have different meanings according to the Oxford 

Dictionary. The groups of people concerned are forced to leave their homes due 

to climate or environmental conditions. This however does not always mean that 

these groups are forced to leave their country. As described the people who are 

forced to leave their home are often moving to another place in the same country 
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in order to find better living conditions. Thus, neither one seems to be applicable 

to the persons of concern. Another term used to refer to the people of concern is 

‘internally displaced persons’ (IDPs). IDPs refer to people whom are forced to 

flee, but remain within their country’s borders. They are often referred to as 

refugees, although the current definition of a refugee is someone who is forced 

to leave their country. These are important differences because migrants, 

refugees and IDPs have different rights. The UN should have consensus on the 

discourse before making policy, because otherwise the same policy could result 

in different rights solely because of the termination.  

It has given an answer to how climate refugees are conceptualized in the 

academic literature. The academic literature does not have consensus on the 

discourse concerning climate refugees. In the literature there is clear a shift from 

the term ‘environment’ to ‘climate’. These two terms have different meanings, 

but are used interchangeably. The same applies to the difference between 

‘migrant’ and ‘refugee’, although the term ‘refugee’ is used more often, the term 

‘migrant’ is not excluded. It is important to create consensus on the 

conceptualization of climate refugees for a consistent policy of the UN because 

discourse development and policy development influence one another. 

Furthermore the Researcher will try to add to existing knowledge on Climate 

Refugee. 

II. The Normative Debate 

Thenumber of people having to leave there countries and homelands due to 

climatic condition like storms, excessive or no rainfall, earthquakes and floods 

have been increasing over the years. 23.5 million, people have been reported to 

be forced to migrate due to such change in climatic conditions alone in 

2016.18Though the definition of the term is not settled yet but the impact of 

climate change on human migrations will be huge. Presumptions are that by 
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2050, 200 million people will become be homeless due to harsh climatic 

conditions.19 

As already mentioned the term climate refugees have not been recognized much 

the Refugee convention (UNSCR) in the year 1951 along with the additional 

protocol in 1967 does not recognize the legal status of the climate refugees.20At 

the outset environment or climate change, developmental project, industrial or 

manmade accidents and natural disasters was considered to be a reason for 

human displacement.21 

A United Nations Environment Programme(UNEP) study led by Hinnawi 

substantiated these dimensions and gave the worldthe definition of 

environmental refugees. 

“Environmental refugees are those people who have been forced to leave 

theirtraditional habitat, temporarily or permanently, because of a marked 

environmental disruption (natural and/or triggered by people) that jeopardized 

their existence and/orseriously affected the quality of their life.”22There has been 

a normative debate regarding the nomenclature of the term climatic refugee but 

the actual concern is regarding the protection of human rights and humane 

treatment of these refugees in the host state and the recognition of the idea that 

environmental change has become the cause of migration in many areas of the 

globe. 
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The Asian Development Bank (ADB) report on climate change does not provide 

the any particular definition of the term climate refugee, instead it uses terms lie 

displaced persons, economic displacement or physical displacement. Among 

these term displaced persons is close to the understanding that the people were 

displaced due to drastic environmental conditions.23As per the ADB report, 

approximately 37 million people fromIndia, 22 million from China and 21 

million from Indonesia will be at risk fromrising sea levels by the year 2050.24 

The complexities of the climate change and its relation with human 

displacement have been incorporated in the definition of the term in the working 

definition of IOM. The predictions are such that majority of people are expected 

to move due to climate change and as result will impact several aspects of 

human life. It is difficult to say that climate change is the sole criteria of human 

migration. There are many factors like socio, economic, cultural and 

demographic factors along with climatic conditions which is responsible for 

human migration or displacement.The IOM thus makes a distinction between 

‘displacement’ and‘relocation’ because the notion of displacement is perceived 

as a migration wherepeople flee or leave their homes involuntarily25also known 

as forced migrationowing to political turmoil or sudden-onset of environmental 

disasters. Thus, the IOMdelineates ‘relocation’ as ‘planned migration’ that is 

executed by the administrativeauthorities at the national and local stages within 

the municipal hierarchy. 

Primarily, the definitional dilemma is directly linked to the conceptualization 

andtypologies of environmental migration, its estimates and forecasts, and the 

policyresponses aimed at addressing it.26 
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There is a serious need for the clear definition of the term climate refugees as 

without the definition of the term it would be impossible for one to identifya 

person whom is a climate refugee and as result of which the gravity of the 

situation could not be understood as the number of such people could not be 

estimated. Identification of such people isimportant in order to provide then with 

help, assistance and legal protection available for them. 

The issues of protection of climate of refugees should be thought in the light of 

the 2005 United Nations Responsibility to Protect Framework(R2P)27 which was 

adopted in the UN World Summit. In this summit the states agreed upon to 

protect their people for a range of issues which include crimes against humanity, 

war crimes, genocide and ethnic cleansing. While providing protection to the 

said group of people the states need to rely collectively on the principle of non-

intervention on the internal matters of the state as in political or humanitarian 

refugee. Taking into consideration of the ill impacts of climate change the 

definition of the term climate refugees must be taken into consideration. The 

disparity in understanding of the climate refugee has created a great confusion to 

the understanding as to who exactly the climate refugee is. 

III. Climate Change Migration: Legal Protection under International 

Refugee Law and Climate Change Legal Regime 

In order to trace the history of climate change and understand the law regarding 

climate refugee we need to analyse the Paris Agreement, Kyoto Protocol , 

UNFCCC and the legal principles laid down in COP’s. Due to global warming 

there have been drastic changes in the climatic changes which include natural 

disaster, water shortage and droughts. The number of people displaced by 

climatic conditions has increased to 50 million worldwide. The opinion of the 

expert is that by 2050 or 2100 the number of people displaced due to climatic 

conditions will increase by million. There are so many islands which are under 

the threat of submersiondue to rise in sea level. Islands like Tuvalu, Kiribati, 

Vanuatu and Maldives are facing the. This situation has forced many to seek 

refuge, relocation and rehabilitation in neighbouring countries 
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The problem of climate change as a driving force for refugees have been 

recognised by policy makers have started debating on various solutions. The 

problem ofclimate change-induced forced migration has been acknowledged in 

principle by theacademics, UN, environmental expert groups, NGOs and other 

specialized agencies,but, unfortunately, this problem does not figure in 

governmental and institutionalagenda of the international community. The 

issues of climate change and its ill effects are to be dealt with excessive and of 

caution and significance and it is a unique and unprecedented problem which 

has never been dealt with so the solution to this problem too needs to be unique 

and unprecedented. The gravity and nature of the situation is such that it tends to 

question the basic issue of human existence. The nature of the above mentioned 

problem is such that addressing the problem at the domestic or regional level 

will not solve the problem. International cooperation is the key to address this 

issue. But attaining this international cooperation or consensus is not that easy 

or rather it can be said that it is extremely difficult as the countries are not 

interested in the well being of the other countries and in turn are uninterested in 

taking any decision which will benefit other countries. Thus it becomes 

extremely difficult to come up with a common strategy. The existing 

international legal precedents in the formof the 1979 Geneva Convention on 

Long-Range Trans-Boundary Air Pollutionaswell as the 1985 Vienna 

Convention for the Protection of the Ozone Layerand its1987 Montreal Protocol 

on Substances that Deplete the Ozone Layerconstitutedserious precedents at 

adopting innovative and novel mechanisms at tackling 

globalenvironmentalissues through multilateral cooperation.28Climate change 

was considered to bea“urgent world problem” in the 1979 conference.29 It was 

in the year 1981 that the World Climate Programme was established in order to 

come up with legal as well as climatic solution to climate change but it was by 

thisprogramme that it required strong international cooperation. It is only after 

the Bali COP that theinternational community has initiated paying attention to 

the issue of climate adaptationand climate change-induced displacement and 
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migration. The Paris Agreementhas constructively elevated the threshold of 

issue of human mobility and its consequencesand analysed the issue with a 

focus on interrelationship with human rightsand developmental law. 30 The 

international refugee regime have measures by which they identify the person 

who are in need of international protection, but present refugee law needs to 

expand its understanding to incorporate the climate change discourse. So the 

people who are been forced to migrate or are displaced due to climatic 

conditions can be termed as refugees. 

However, the formation of an international consensus requires various stages to 

be covered the documents like the UN Declarations, UNGA resolutions, 

Guidelines of UN Agencies and regional understandings and recommendations 

of different organizations are adopted that conceive and confirm norms and 

obligations until unanimityand consensus are achieved on specific matters 

stemming into a treaty and the sameprocess could also be resorted to in 

addressing the climate change migration.31 

In order to ensure the rights in the ground of multiculturalism, global pluralism, 

world constitutionalism, the international rule of law, human rights and 

humanitarianism there lies a responsibility on the states to recognize climate 

refugees and work towards providing them with adequate protection. However, 

the global socio-political understanding of the climate refugee situation is that 

instead of the climate migrants being protected by the states, they are being 

treated as threats to internal security and are being viewed from a national 

security narrative. Hence, an additional protocol to the Refugee Convention, 

defining climate refugees and laying down their rights and obligations of the 

states towards their protection has become the need of the hour. 

IV. Legal and Institutional Mechanism to Protect Climate Refugees in 

India 

The United Nations Convention on Status of Refugees 1951 with its additional 

protocol in 1967 and the United Nations High Commissioner on Refugees do 

not mention or recommend any protection mechanism for the climate refugees 
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in India and other SAARC countries. The Submergence of Bhola island have 

lead to the displacement of about five hundred thousand people of Bangladesh. 

These displaced people do not enjoy any legal protection and are forced to live 

stateless in the fear of deportation to their land which does not even exist 

creating a legal paradox. Such migration or refugee movements have been 

identified in Nepal-India, India-Pakistan, Afghanistan- Pakistan and Bangladesh 

– India.But studies and reports point out to the dangerousthreat of climate 

change-induced human displacement and climate changemigration that requires 

being tackled regionally and institutionally.32 People from countries lie Uganda, 

Sudan, Somalia, Iraq, Iran, Afghanistan and Bangladesh have taken refugee in 

India. India has always given refuge to people of all community irrespective of 

religions. But, unfortunately,India has not signed the UNCSR and 1967 Bellagio 

Protocol.33Further, India hasnot ratified the 1954 Convention on the 

Statelessness and 1961 Convention on the 

India is a party to many international human rightsConventions such as the 

UDHR 1948,34the ICCPR1966,35the ICESCR 1966,36theCERD 1963,37the 

CEDAW1979,38the CAT 198439and the CRC 1989.40However,India does 

recognize the right to asylum under article 14 (1) of the UDHR.41The 
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government determines the status of refugees by ad hoc administrative 

decisionsunder the Foreigner Registration Act 1939 and the Foreigner Act 1946 

toregulate the entry, stay and departure of all aliens in India. Other applicable 

lawsare the Passport (entry into India) Act 1920, Passport Act 1967, and 

Extradition Act1962. India does not have any national agency except Foreigner 

Regional RegistrationOffice (FRRO) under the Bureau of Immigration of India 

to handle the refugees.42Several members of Parliament across the party lines 

presented privatemembers’ Bills in the Parliament for enacting a National 

Refugee Law such as AsylumBill 2015, National Asylum Bill 2015, the 

Protection of Refugees and Asylum Seekers Bill 2015, but these Bills are still 

pending before the Parliament.43Refugees and asylum seekers have been 

enjoying protection under the Constitutionof India.44The Supreme Court (SC) of 

India has done exceptional service tothe cause of refugee rights. SC has 

interpreted the word ‘person’ also includes noncitizens. 

In the case of Chairman, Railway Board & Others v. Mrs. Chandrima Das& 

Others,45the SC necessitated the Indian state to follow the international 

humanrights covenants and the UN Declarations and also adheres to the 

provisions of theUDHR into domestic jurisprudence.46International human 

rights core treaties canalso be referred to in interpreting and understanding the 

national law.47Therefore,SC has directed and appreciated the predicament of 

refugees in a plethora cases such as Khudiram Chakma v. State of Arunachal 
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Pradesh and Ors,
48and National HumanRights Commission v. State of 

Arunachal Pradesh,
49in which the SC observed that‘all the refugees presently 

residing in India are entitled to have the right to life andthe personal liberty’ as 

enunciated under article 21 of the Constitution of India. In Louis De Raedt v. 

Union of Indiaand Ors50 held that article 21 of the Constitutionprotects the life 

and personal liberty of all persons including aliens and foreignerspresent in 

India. Therefore, judicially created refugee rights under the Constitution of India 

have successfully been protecting the life and liberty of vulnerable persons. 

The climate-displaced population can be benefitted from the protection evolved 

by the Indian judiciary; however, in the absence of an understanding on the 

conceptof refugees, the climate-induced displaced population may not be legally 

entitled toclaim the human rights protectionextended by the Indian judiciary. 

The Government of India has recently passed The Citizenship (Amendment) 

Act, 2019 on 12 December 2019 The Act extend citizenship to anindividual who 

belongs to the six religions of minorities such as Buddhists, Christians,Hindus, 

Jains, Parsis and Sikhs belonging to from Afghanistan, Bangladesh and Pakistan 

who enters into India without valid visa or travel documents on or before 31st 

December 2014 ,such persons shall not be considered as illegal migrants.51Thus, 

the amendmentwould permitthem eligible for Indian citizenship by the process 

of naturalization.The Act has reduced the cumulative period of residential 

qualificationfrom eleven years to five years for getting the Indian citizenship by 

naturalization.52The Act is a significant a positive change in the refugee policy 

of India, andit would be beneficial to the refugees from Afghanistan, 

Bangladesh and Pakistan. 
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In India, there are as many as 9,200 refugees from Afghanistan, and out of 

which, 8,500 are the Hindus and there are more than 400 Pakistani Hindu 

refugee localities in Indian cities like Bikaner, Jaisalmer, Jodhpur and Jaipur in 

Rajasthan and Suratand Ahmedabad in Gujarat.53The Government of India has 

made religious persecution as the sole condition to confer citizenship.But, the 

controversial Law has left other minorities and groups from these countries that 

are also facing the refugee-like situation basedon religious persecution like 

Afghan Hazaras, Rohingya Muslims inMyanmar, Ahmadiyya Muslims in 

Pakistan and Tamil Muslims in Sri Lanka who have taken refugein India.But, 

unfortunately, newAct excludestheMuslim refugeeson the ground of religion 

from these countries. 

The new Act deliberately uses the term ‘migrant’ to deprive refugees in the 

sense of international refugee law. The Act makes the illegal migrants eligible 

for Indian citizenship on the ground of all the six religions excluding Islam. The 

present Act has already been challenged in the supreme court of India. Many of 

the Constitutional Jurists are of the opinion that it appears to be unconstitutional, 

and it must include the religion of Islam along with other faiths in its scope, or it 

must have a religion-free migrant or refugee definition.The Act tried to infringes 

the right to equality guaranteed under article 14 of the Constitution of India. The 

absenceof a national law on refugees has placed the refugee rights in a vacuum, 

and Indiahas to proactively go for a refugee law for maintaining the territorial 

integrity, andfor establishing our high benchmarks of respecting the 

international human rights. 

V. Conclusion 

Although climate change is a global problem, its effects are distributed 

unevenly. Developing countries, who depend on their natural environment for 

their basic existence, often have less resources to mitigate and adapt to climate 
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change.The problem of climate change and displaced people due to the same is 

not a myth, time and again climate change has been recognized by the 

academicians as one of the significant reason of migration for quite some time 

now.  The protection of climate refugees thus requires a supranational 

consciousness. The international society is essential in providing assistance to 

this vulnerable group.  

In the Indian context, climate-induced migration can be broadly divided into two 

categories. The first category is migrants who are forced to move from rural to 

urban areas as a result of an environmental disaster that might have destroyed 

their homes and farms. These migrants often seek refuge in mega-cities for the 

large range of opportunities they present. So in the case of Mumbai, a number of 

migrants from the South might have moved to the city as a result of land 

degradation and desertification back home while migrants from the North have 

largely moved owing to drought.  

The second category of climate-induced migrants most relevant to India is 

migrants who move from Bangladesh in search of a better life in India. 

Bangladesh is one of the world’s most natural disaster-prone countries — a 

fourth of its land is just five feet above sea level while two-thirds is less than 15 

feet above sea level. In last three decades, close to a million people has been 

rendered homeless as a consequence of increasing erosion in the Brahmaputra 

river basin.  There must be greater capacity building in the administration of 

environmental programs. This ranges from increased support for NGOs in the 

environmental field to the development of government agencies that can 

participate in international environmental work. 

The complex nature of environment—population linkages makes it difficult to 

develop policy recommendations that are as concrete as many would like. 

However, it is apparent that environmental degradation and resource depletion 

may play a contributing role in affecting population movement, often filtered 

through contexts of poverty and inequity. In turn, it is clear that some population 

movements—particularly large scale, mass movements—have a negative impact 

on the natural environment of receiving regions. In order to develop a more 

concise policy agenda, it is imperative that further attention be given to the links 

among environment, population and poverty; to which groups are most 
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vulnerable to environmental change; and to identifying vulnerable regions and 

future “hot spots” of insecurity and potential migration/refugee pressure 

Thus, it is high time that the India need to take some constructive steps to 

understand and act upon its environmental responsibility, at the global level. 

Though it has tried addressing the issue administratively, but now it is time that 

it takes some stronger steps to address the same issue. 
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The Constitution and the Indian Society: A Balancing 

Transformation 

Champa Mondal
1
 

Abstract 

Law and society both are  dynamic concepts. The purpose of law is to regulate the 

conflicting interest of the society which is ever changing andevery subordinate law 

regulating them derives its authority from the supreme law of the land i.e. ‘the 

Constitution’ which sets out the noble vision to be achieved by the respective Country. 

Therefore, Constitution consists of several principles for establishing stronger polity 

and better governance of the society. The framers of the Constitution of India, while 

framing the Constitution, has incorporated sovereignty, federalism, socialism, 

secularism, fundamental rights, directive principles, independent judiciary, 

parliamentary form of government as the basic principles of Constitution, in order to 

achieve the objective that are laid down in the Preamble of the Constitution of India. 

The purpose of the study is to look into the modification, variation and alteration that 

have been made, by way of amendment or repeal, in these principles from the day the 

Constitution of India came into existence. An attempt has been made to analyse those 

areas where the social changes impacted upon these principles of the Constitution of 

India and how these principles has transformed the society as well. In so doing 

theIndian independent judiciary has played a remarkable role of balancing between the 

two from the beginning. 

As a significant result changes has been made to those principles, to some extent, to 

persuade the social changes according to the need of the changing society and to 

maintain stability and orderly life in the society. Therefore, it can claim that the 

Constitution and social changes are interdependent. The concept of balance between the 

principles of the Indian Constitution and the social change is maintaining ever since.  

Key Words: Constitution of India, Indian Society, Transformation 
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I.Introduction 

There is a strong relationship between law and society as the basic purpose of 

law is to regulate the conflicting interest of the vast majority of people in a 

society. Though law is the product of the society, it is always considered to be 

the most important instrument of transforming society. It is because there are 

two principle foundations for the improvement of society as well as that of law. 

Firstly; law to be specific andabiding, must keep pace with the changing notion 

of the society and secondly; the law made by the authorised law making 

authority compels the society to change according to it. Every such law whether 

changing the society or is changing according to the society,derives its validity 

from the supreme law of the land i.e. the Constitution of India. Here comes the 

utmost important task of the Constitution. In order to maintain its stability with 

the social growth, the framers of the Indian Constitution have incorporated the 

element of flexibility into the Constitution which is inherently rigidin nature2. 

To quote the observation made by the member of the Constituent Assembly, 

Jawaharlal Nehru on 8th Nov 1948; 

“While we want this constitution to be as solid and as 

permanent a structure as we can make it, nevertheless there is 

no permanence in Constitutions. There should be certain 

flexibility. If you make anything rigid and permanent, you stop 

a nation’s growth, the growth of a living, vital, organic 

people”3. 

From the above statement it can be derived that it was always in the mind of the 

framers of the Constitution of India that there must be some place under the 

Constitution of India by which changes can be made in the Constitution 

according to social needs in order to secure the permanence of the Constitution. 

Insertion of the provisions of amendment under the Constitution of India is the 

instrument. However there are certain basic principles under the Constitution 

which the Court reiterated are immune from the power of amendment conferred 

by Article 368 of the Constitution of India. A law made to alter these principles 
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or framework of the Constitution can be declared as ultra-vires by court. 

Therefore, it is required that a strict balance or harmony is necessary to be 

maintained while amending the provisions of the Constitution to bring about 

changes in the law according to the changing needs of the society and to change 

the society as well. Therefore, an attempt has been made under this article to 

explain the relationship between Constitution and social change particularly in 

context of the basic principles of the Constitution of India. 

Now we shall discuss firstly, what the relationship between law and society 

isand what social change is. Secondly, how the Constitution of India which is 

the supreme law of the land is maintaining balance with social change. 

 

II. The Relationship Between Law and Society 

To answer this question we have to, at first, discuss what law is. There are more 

definitions of law than we can possibly discuss. Keeping in mind that there are 

far more definitions of law than we possibly can discuss here, the definitions 

below represent some of the principle approaches to define law. These are as 

follows; 

II.I. Law and Official Authority 

According to Donald Black, a leading law and society scholar, “Law is 

governmental social control. It is, in other words, the normative life of a state 

and its citizens, such as legislation, litigation and adjudication”.4 

Black views law as social control by the government. Social control is defined 

as the regulation over the actions of individuals and groups. The second portion 

calls attention to the role of the law in shaping the “normative life of a state and 

its citizens”. 

II.II. Law and Court 

According to Oliver Wendell Holmes; 
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“The prophecies of what the Courts will do in fact and nothing more 

pretentious, are what I mean by law”5. 

II.III. Law, Coercion and Specialisation 

Max Weber, the most influential sociological theorist,lays down that; 

 “An order will be called law if it is externally guaranteed by the probability that 

coercion (physical or psychological), to bring about conformity or avenge 

violation, will be applied by a staff of people holding themselves,especially 

ready for that purpose”6.  

II.IV. Law and Justice 

According to Salmond;  

“laws are the bodies of principles that tribunals recognize and apply while 

administering justice. Even roscoe pound defines laws to mean principles that 

public tribunals recognize and enforce”.  

Justice according to Greek philosopher Aristotle means the distribution of equal 

amounts to those who are equals7. 

II.V. Law and Social Integration 

Bronis law Malinowski idea about law was a good one. He claimed that; 

“Law is a body of binding obligations regarded as right by one party and 

acknowledged as the duty by the other, kept in force by the specific mechanisms 

of reciprocity and publicity inherent in the structure of.... society”8.  

Another approach to discuss the relation between law and the society is to see 

what the functions of law are. Among the different functions that law performs 

includes social control, dispute resolution and social change. 
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III. Law as an Instrument of Social Control 

Law is the primary institution that relies on to ensure social control in large and 

diverse societies9. People have different values, various income levels and 

attitudes and sometime, therefore, informal social pressure often may not be 

sufficient to ensure social control. Friedman lists the function of law, Firstly, the 

law defines, usually in written form the deviant behaviour that is subject to legal 

punishment, Secondly, the law defines the institution and procedure that will 

punish individuals who engage in deviant behaviour. Thirdly, the law defines 

the procedure that is used to investigate and detect crime10. However Lon L. 

Fuller has mentioned that law is not only an instrument of social control but also 

an instrument which facilitate human interaction in a society11. 

III.I. Law as an Instrument of Dispute Resolution 

Friedman defines a dispute as the 

 “assertion of inconsistent claims over something of values”12.  

Disputes may also be resolved through negotiation. A dispute or conflict 

that is translated into a legal disagreement may lead to complaint before a court. 

The legislature may also intervene to resolve a dispute by passing a law that 

resolves a conflict. 

III.II. Law as an Instrument of Social Change: 

Before discussing what function does law performs as an instrument of 

social change it is required to discuss what is meant by the termsocial change. In 

the next paragraph some of the definition of the term social change has been 

given. 

Social change is a universal process. It occurs everywhere and every time. It is 

noticeable and hardly discernible when changes occurred. Social changes may 

be constructive or destructive. Sociologist MacIver and Page in his book 
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“Sociology” mentioned that social change refers to a process responsive to 

many types of changes; to change in the man-made condition of life; to change 

in the attitudes and beliefs of man and to the changes that go beyond the human 

control to the biological and physical nature of things13. Sociologist M.E. Jones 

said that social change is a term used to describe variation in or modification of 

any aspect of social processes, social pattern, social interaction or social 

organisation14.Basically it is the changes in existing pattern of social life by a 

variety of medium and law is one of such medium. However many time as a 

consequence of the changes in the pattern of the society lead to enactment of 

different laws. 

Law, through legislative and administrative responses to new social conditions 

and ideas, as well as through judicial re-interpretation of Constitutions, statutes 

or precedents increasingly articulates and sets the course for major social 

change. It is always claimed that law is a desirable and highly efficient means of 

social change, preferable to other instruments of change. In many areas of life 

such as education, race, relation, housing, transportation, energy, utilisation, 

protection of the environment and crime prevention, the law and litigation is 

important instrument of change. 

It is this presence at the top of the priority list, father and the fundamental 

designer of the Indian Constitution Dr. B.R. Ambedkar embedded Article 368 to 

the Constitution which gives that 

 “Any piece of the Constitution might be revised by embracing 

suitable strategy with the exception of obliterating the essential 

structure of the Constitution”15. 

In India, each law and legal authority must derive its validity from the 

Constitution of India which is the supreme law of the land. Therefore, in order 

                                                           
13

C.N. SHANKAR RAO, SOCIOLOGY, 543 (Re. ed.2012). 
14

Anil K. Mahapatra, Constitution of India: An Instrument of 

SocialChange,(2016)http://magazines.odisha.gov.in/Orissareview/2016/Jan/engpdf/14

-18.pdf. (last visited Nov 25, 2019). 
15

SOZHIYA.S. & MS. M. JAYAPREETHI,LAW AS AN INSTRUEMENT OF SOCIAL CHANGE,120 

IJPAM, 4123-4135 (2018). 



CONSTITUTION AND SOCIAL CHANGE 

208 

 

to introduce any changes in the law to bring about changes according to the 

needs of the society, amendment of the Constitution is necessary but for every 

minor new situation it cannot be amended that is why the basic principles or 

structure theory is propounded by various jurist under the Constitution of India 

so that a balance of harmony can be maintained. In the next paragraph these 

basic structure or principles are discussed. 

IV. Social Change and the Basic Structure of the Constitution 

There are no defined principles under the Constitution ofIndia.For the first time, 

in KeshavanandaBharativ. State of Kerala,16Justice Khanna made it clear that 

amendment of the Constitution necessarily contemplates that the Constitution 

has not to be abrogated. The word amendment postulates that the old 

Constitutions survives without the loss of its identity despite the changes and 

continues even though it has been subjected to alterations. As a result of the 

amendment the old Constitution cannot be destroyed, it is retained though in the 

amended form. What then is meant by the retention of the old Constitution? It 

means the retention of the basic structure or framework of the old Constitution. 

Chief Justice Sikri held that Supremacy of the Constitution, republican and 

democratic form of Government, Secular character of the Constitution, federal 

character of the Constitution etc. are the basic features.  In Minerva Mills Ltd v. 

Union of India
17 the Supreme Court has held that independence of judiciary is 

part of the basic structure. In M. Nagraj v. Union of India
18 Supreme Court held 

that basic structure is systematic principles underlying and connecting 

provisions of the Constitution. These principles are the part of the Constitutional 

law even if not expressly stated. In the next paragraph these principles are 

discussed one by one along with the changes that have been made under the 

Constitution of India through the process of amendment keeping in mind to 

maintain balance with the social change.    

From the analysis of the above mentioned cases it is appeared that our 

Constitution of India has some basic structure or principles e.g. federalism, 

secularism, fundamental rights, socialism, sovereignty, judicial independence, 
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cabinet form of government, directive principle of state policy which are to be 

kept in mind while amending the Constitution of India to afford stability with 

social change. Little effort has been made on the part of the author of this article 

to show how amendment has been made under the Constitution of Indiawithout 

amending the basic principles of the Constitution of India and keeping in mind 

the societal needs so that a balance can be made with the principles of the 

Constitution of India and social change. 

IV.I. Sovereignty 

The starting word of the Preamble to the Constitution of India i.e. ‘we the 

people of India’ denotes thatthe ultimate power is vested upon the ‘people of 

India’and for this purpose to be achieved the framers of the Constitution of India 

has made this Country a Sovereign, Socialist, Secular and Democratic, 

Republic19.Indian national movement was always asserting that the sovereignty 

resides in the people of India. On January 22, 1947 the Constituent Assembly 

has passed the Objective Resolution, which inter alia declared that all power and 

authority of the sovereign independent India, its constituent parts and organs of 

Government are derived from the people20. Dr. B.R. Ambedkar who piloted the 

Constitution through the Assembly, has admitted that  

“Beyond doubt Sovereignty vests with the people”21.  

Parliament has the power to amend the Constitution according to the need of the 

situation but it does not conferred sovereignty upon the Parliament.The presence 

of Article 368 in the Constitution of India does not necessarily imply that the 

people have deduced themselves of the ultimate power of having another 

Constitution. That power is theirs in reserve, to be exercised when they deem 

proper22.   
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IV.II. Federalism 

Presence of dual Government, distribution of powers between federal 

government and the States, Supremacy of the Constitution, authority of the 

Court etc., it is because of these basic federal features that our Supreme Court 

has described the Constitution as federal23.  

At the same time, it has some peculiar features which create anticipation that the 

Constitutional system of India is basically federal but of course with striking 

unitary features24. Keeping in mind the mode of formation of the Union, no 

equality of State’s representation, presence of residuary power upon the Union, 

retention of control of the Centre through Governor’s special responsibility, 

presence of Temporary Provisions under Part XXI of the Constitution of India 

such as Article 369, 370, 371 and 371-A to 371-J (added through amendment), 

are some of the example of such unitary features of the Constitution of 

India.Article 368 of the Constitution of India is the instrument through which 

amendment was made to tackle that situation.The chairman of drafting 

committee Dr. Ambedkar had thus rightly said that Our Constitution would be 

both unitary as well as federal according to the requirements of time and 

circumstances25. 

IV.III. Secularism 

Secularism in India, especially in the realm of the Courts, is often a discourse 

whose goal is to reconcile the competing authority of religion and state within 

the political space of the nation26.India has no official state religion. In matters 

of personal law the applicable code of law is unequal and personal law based 

onan individual’s religion applies on matter of marriage, divorce, inheritance 

etc...There was no mention of the term ‘secular’ under the Constitution of India. 
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Itis only after the 42nd amendment that the term ‘secular’hasbeen incorporated 

under the preamble of the Constitution of India27. 

Secularism has made great impact on Indian society. It has influenced personal 

laws of different religion. Marriage has become a civil contract rather than a 

religious sacrament. The concept of dissolution of marriage has recognised in 

every religion and the authority of religion over conditions of marriage and 

divorce has markedly declined. Inter religious marriage are increasing in 

number. The taboos of the society based on caste structure have been rejected by 

the modern generation. Focus has been given on the protection of the rights of 

women irrespective of their religion. There is now free social intercourse. 

IV.IV. Socialism 

Socialism is acknowledged as the cherished goal of Indian political system28. 

Socialism lays emphasis on the welfare of the people, it seeks to provide 

equality to the people and tries to remove exploitation of one class by the others 

and ensures economic and political equality to all29. Under Article 14 to 18 of 

the Constitution of India right to equality is defined in which all citizens are 

equal before the law. On the basis of any caste, creed or religion nobody should 

be denied of his legal right, thus ensuring social equality. Private Banks were 

nationalised, public utility services were established. In other social reform 

education was made free and compulsory up to the age 14 to all. Steps were also 

taken for the benefit of backward classes, to bring justice and progress for them. 

It is so significant and imperative for the modern democratic polity that the 

Indian Constitution despite being permeated with the spirit of socialism 

necessitated the 42nd amendment in 1976 to get the word socialism inserted in 

the Preamble of the Constitution as one of the basic principle. Social and 

economic justices are the pillars of socialism30. The framers of our Indian 

Constitution have prescribed these fundamental principles in shape of directive 
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principles of state policy in part IV of our Constitution to establish a welfare 

state based on the principle of socialism.  

IV.V. Fundamental rights 

In Golak Nath v. State of Punjab31, the validity of the Constitution First 

Amendment Act, 1951, the Constitution Fourth Amendment Act, 1955 and the 

Constitution Seventeenth Amendment Act, 1964 was challenged.In these above 

three amendment acts affected or abridged the right to property. The amendment 

were, considered necessary to obviate the adverse effect of some of the judicial 

decisions which virtually had the effect of frustrating what Parliament 

considered important socio economic measures for the welfare of the 

Country.Besides the Parliament considered that directive principle of State 

policy could not duly implemented so long the provisions regarding right to 

property remained as originally enacted in the Constitution and as interpreted by 

the Supreme Court. These amendments could have been avoided if the Supreme 

Court had adopted a more flexible and constructive approach to the provisions 

relating to the right to property as read with Part IV of the Constitution32. This 

was emphatically acknowledged by Mr. Justice Hidayatullah in Golak Nath 

case33. In construing provisions of the Constitution the interpretation to be 

favoured should be dynamic, flexible and constructive and not static, rigid or 

intransigent and the import of Part III must be adaptable to the changing social 

circumstances and the changing needs of the society34. 

No doubt, number of amendments to the Constitution since its adoption 

illustrates the fact that the amending power has been used rather freely up to 

now. This frequency of amendments has been criticised by many as a sign of 

weakness on the part of the Government as well as the Legislature. Rapid 

successive amendments of the Constitution are not conducive to the 

constitutional stability and call for a note of caution or circumspection on the 

part of the legislature in future35. It must be at the same time be noted that 
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though the Constitution has been amended many a times, most of the 

fundamental rights including right to equality, right relating to freedom of 

speech and expression, assembly, associations or unions and free movement, 

right to freedom of religion and cultural and educational rights conferred by Part 

III have practically remained unaltered. 

The recent development to the fundamental right is the insertion of right to 

privacy as an intrinsic part of the right to life and personal liberty under Article 

21 and as a part of the freedom guaranteed by Part III of the Constitution. On 

24th August 2017 the Supreme Court of India36 ruled that: 

“Right to privacy is an integral part of Right to Life and Personal 

Liberty guaranteed in Article 21 of the Constitution”37. 

IV.VI. Directive Principle of State Policy 

The framers of our Constitution has realised that in a Country like India, 

political democracy would be useless without socio-economic democracy. 

Accordingly, they incorporated few provisions in Constitution with a view to 

achieve amelioration of the socio- economic condition of the masses. These 

principles have played a crucial role in legislative and administrative policy 

making in the country as they seeks to build a social justice society. Even 

though there has been deficiencies in the implementation of the policies as they 

are not made enforceable by the court but the principles there are nevertheless 

fundamental in the governance of the country. Directive principles were 

implemented through Land Reform Act, Nationalisation of Bank and Industries, 

Welfare Scheme of the Weaker Section of the Society, Panchayat Raj System, 

Equal Remuneration Act, Environmental Safeguards, Compulsory Education for 

children etc. apart from it the Minimum Wages Act 1948, the Child Labour 

Prohibition and Regulation Act 1986, Bonded Labour system Abolition Act, 
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1976, The Trade Unions Act, The Factories Act, The Maternity Benefit Act, are 

such an exemplary social legislation having wider social impact38. 

IV.VII. Parliamentary form of Government 

The Constitution of India establishes a parliamentary form of government both 

at the Centre and at the States39. The reason for this is that the people of India 

are accustomed to this type of government from the British era. The essence of 

the parliamentary form of government is its responsibility to the legislature. The 

President is the constitutional head of the state. The real executive power is 

vested in the council of minister and the head of them is Prime Minister. 

Council of ministers is directly elected by the people of India. The system of 

Universal Franchise has introduced. AlladiKrishnaswamiAyyar has quoted thus 

“The Assembly has adopted the principle of adult franchise with an abundant 

faith in the common man and the ultimate success of democratic rule and in the 

full belief that the introduction of the democratic government on the basis of 

adult suffrage will promote the well-being…”40This system provide an 

opportunity to citizens to take part in the affairs of the government. This system 

provides accountability of ministers to the legislature.  

IV.VIII. Independent Judiciary 

The famous maxim “ubi jus ibiremediem” the meaning of which is where there 

is a right there is remedy finds no meaning without an independent and impartial 

judiciary with a power of judicial review. For these purposes the Constitution of 

India has made provision for the establishment of various court at different level 

of state with the Supreme Court at its head. It is the custodian of the rights of the 

citizen.The role of Judiciary has been remarkable in the matter of social change. 

The Public Interest Litigation/Social Interest Litigation has revolutionised the 
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judicial system41. This Judicial Activism was mainly carried forward by the way 

of making Article 21 of the Constitution of India an umbrella provision by 

stretching the ambit of the provision42.The Shah Bano case43, Vishakha case44, 

Nirbhaya case45 most recently the Hedaya case46, Transgender case47, 

TrippleTalaq case48, Adultery case49, Sabarimala Temple caseare the example of 

such cases which has transformed the society. 

V. Conclusion 

In conclusion we may conclude by saying that law is such a broad phenomenon 

that there are more definitions than one can mention and it similarly perform a 

huge number of functions. Among those function it can be claimed that social 

transformation is one of the prime function of law. Since law of a Country 

derives its validity from its Constitution each and every law has to fulfil the 

criteria laid down under the Constitution. Laws in India derive its validity from 

the Constitution of India. If any law is made which abrogate the provisions of 

the Constitution of India it became ultra-vires. On the other side, social change 

is a universal process and it is a criteria which every legislature or interpreter of 

law has to follow while making any law for its durability under the society. As a 

long time has been passed since the Constitution of India has come into 

existence societal need has also been growing. Therefore in order to keep pace 

with the social growth or change the framers of the Constitution of India has 

embedded within itself Article 368 which serve as an instrument to maintain 

harmony with the social change but it is followed that after the Constitution of 

India has been passed a long list of amendment has been made under variety of 

provision of the Constitution of India. There comes the role of basic structure or 
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principle theory. That principle which is reiterated by the Court is performing its 

function of maintaining balance so that very foundation of the Constitution of 

cannot be changed. 
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Nexus between Crime and Politics: A Study with Reference 

to Electoral Candidature 

      Rupkatha Bhattacharyya
1
 

Abstract 

The nexus between crime and politics in India has been a deep rooted one, since the 

genesis of the country. This notion was confirmed in the Vohra Committee Report in 

1993, which found out a definitive link of criminal networks with bureaucrats, 

politicians and media persons. The nexus has only deepened ever since and perhaps 

become more pronounced. In 2002, the report of the National Commission to Review the 

Working of the Constitution (NCRWC) further disclosed that criminals were now 

seeking direct access to power by becoming legislators and ministers themselves.  

The Background Paper on Electoral Reforms, 2010 disclosed some alarming truths 

about the criminalization of politics but perhaps the most stunning statistics was that the 

percentage of winners with criminal cases pending is higher than the percentage of 

candidates without such backgrounds. The background paper reveals that “while only 

12% of candidates with a “clean” record win on average, 23% of candidates with some 

kind of criminal record win. This means that candidates charged with a crime actually 

fare better at elections than ‘clean’ candidates.” The response to this was 

underwhelming. Even the celebrated PIL approach has failed in Manoj Narula vs. UOI, 

whereby Court reserved its judgment whether persons with criminal backgrounds and 

antecedents or those accused of heinous crimes were fit to be appointed as Ministers in 

Central and State Governments.  

This paper attempts to trace the changing trends in criminalization of politics, 

especially with focus to the Candidature vis-a-vis disclosure of criminal antecedents of 

the candidate, bar on contesting elections on criminal charge pending or on previous 

conviction and the link of candidates with criminal organizations. The paper also 

scrutinises the existing legal framework on criminalization of politics and examines the 

judicial pronouncements in this regard to understand the effect of criminalization of 

politics on the society. 

Keywords: Crime and Politics, Electoral Reforms, Criminalisation of Politics,  
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I. Introduction 

The right to know, including the right to know the criminal antecedent of a 

candidate to an election, falls within the right to freedom of speech and 

expression as envisaged under Article 19(1) (a). Even though it isn’t an absolute 

right2, in the context of the criminal antecedents of a candidate to an election, be 

it in State or Centre, right to know the criminal antecedent of a candidate has 

been well recognized by the judgment in PUCL v Union of India.3 But the right 

to know the criminal antecedents of a candidate presumes that this knowledge 

will affect the decision making of a voter in an election. Such presumption may 

not be wise to make, especially in the Indian context. Statistically speaking, the 

candidates with criminal antecedents have always done better in Indian election. 

An outcome that wasn’t entirely unexpected, as is evident in the writings of Mr. 

C. Rajagopalachari in 1922, in his prison diary:  

“Elections and their corruption, injustice and tyranny of wealth, and inefficiency 

of administration, will make a hell of life as soon as freedom is given to us…”4 

So there is a need to delve into the law that affects participation of candidates 

with a criminal nexus in the election and why such nexus has proven itself to be 

immaterial to Indian voters. 

II. Trends in Criminalisation of Politics 

Criminalisation of politics not only involves the direct entry of criminals into the 

electoral politics but includes use of criminal methods and means to influence 

the political process as well. In the last decade, 18% of candidates contesting 

elections have criminal cases pending against them, half of which are charges of 

serious criminal offences like murder, rape, crimes under the Prevention of 

Corruption Act, 1988, etc. It is seen that political parties don’t have a problem 

giving out tickets to candidates with a criminal background. This is perhaps a 

result of the success rate of candidates with criminal antecedents. 
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Criminal backgrounds are not limited to contesting candidates, but are found 

among winners as well as many as 28.4% of the winnershad pending criminal 

cases against them, according to the Background Papers on Electoral Reforms, 

whichfurther argues that candidates with criminal backgrounds fare much better 

in Indian election with 23% of candidates with criminal records winning the 

election. 

III. Existing Legal Framework 

Articles 84 and 102 ofthe Indian Constitution mention the qualifications and 

disqualifications of the Members of the Parliament. Both the Articles give 

validity to the Parliament to make any Law for qualification and disqualification 

of a Member of the Parliament. The Representation of the People Act of 1951 

draws its validity from this. Similarly, corresponding provisions for members of 

State Legislative Assemblies found in Articles 173 and 191 also allow the 

Parliament to make any law for the qualification and disqualification of the 

Members of State Assemblies. 

Consequently, the Parliament has prescribed further qualifications and 

disqualifications for membership to Parliament or to a Legislative Assembly via 

the Representation of the PeopleAct of 1951(hereinafter RPA). 

Section 8 of the RPAlists certain offences which disqualify a person convicted 

of those offences from being elected or continuing as, a Member of Parliament 

or Legislative Assembly. 

Section 8(1) lists a number of offences, such as certain electoral offences, 

offences under the Foreign Exchange Regulation Act, 1973, the Narcotics Drugs 

and Psychotropic Substances Act, 1985 the Prevention of Corruption Act, 1988 

etc, convictions under which disqualify the candidate irrespective of the 

quantum of sentence or fine.5 Where the punishment on conviction is only fine, 

the disqualification lasts for a period of six years from the date of such 

conviction. When the convicted person is sentenced to imprisonment, 

disqualification extends from the date of such conviction and such person shall 

continue to be disqualified for a further period of six years since his release. 
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Convictions under offences related to hoarding or profiteering, adulteration of 

food or drugs or any offence under the Dowry Prohibition Act, 1961 would only 

result in disqualification, under Section 8(2),   if imprisonment is for six months 

or more.6 

Under Section 8(3) if a candidate is convicted of any other offence and 

imprisoned for two years or more, he is disqualified. Disqualification operates 

from the date of conviction and continues for a further period of six years from 

the date of release. 

Article 324 of the Indian Constitution vests the superintendence, direction and 

control of elections in an Election Commission. Where there is a valid law made 

by the Parliament of State Legislature, the Election Commission has to act in 

accordance to that. But it is worth mentioning that where such a law is silent, 

Article 324 is a ‘reservoir of power’7 to act for the purpose of ensuring a free 

and fair election.  

 

Section 

of 

RPA 

Nature of Offences Duration of 

disqualification 

Section 

8(1) 

Special Offences, for example, Foreign 

Exchange Regulation Act, 1973, the Narcotics 

Drugs and Psychotropic Substances Act, 1985 

the Prevention of Corruption Act, 1988 etc 

Fine only:6 years 

from the date of 

conviction 

Imprisonment: 

period of 

imprisonment+6 

years since release 
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Section 

8(2) 

offences related to hoarding or profiteering, 

adulteration of food or drugs or any offence 

under the Dowry Prohibition Act, 1961  

Disqualified only if  

imprisonment is for 

six months or more 

Section 

8(3) 

Residuary provision for offences other than 

those mentioned in Section8(1) and Section 

8(2) 

Period of 

imprisonment+6 

years since release 

 

The lawmakers unfortunately could not have foreseen the nature of complexities 

that would have come about in the working of the Indian democracy. The 

candidates from political parties are often in a unique and powerful position to 

be able to modify the legal machinery to their benefit. They evade convictions 

by delaying the trial process or tampering with evidence. The legal 

developments since independence will show the complex nature of problems 

related to the nexus between crime and politics. 

IV. Tracing Legal Development 

In 1997, the Election Commission made a recommendation which proposed that 

filing of affidavits for offences under Section 8 of the RPA also be made 

mandatory. Additionally in September 1997, the Commission wrote a letter to 

the then Indian Prime Minister Inder Kumar Gujral, recommending that under 

an amendment to Section 8, any candidate convicted and sentenced to six 

months or more should be disqualified from contesting elections. In 1998, the 

Commission recommended that any person against whom charges has been 

framed for an offence punishable by imprisonment of five years or more should 

be disqualified from contesting elections. 
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In 1998 in Vineet Narain v Union of India
8, when there was a nexus found 

between politicians, bureaucrats and criminals, the Supreme Court used the 

power of continuing mandamus to direct a large scale institutional reform to 

curb the crime and politics nexus. To that end the Apex Court ordered that the 

CBI should be placed under the supervision of the Central Vigilance 

Commission (CVC), an independent governmental agency intended to be free 

from executive control or interference.  The CVC was to be made responsible 

for ensuring that allegations of corruption against public officials were 

thoroughly without any interference from the Government. The Criminal 

Procedure Code 1973 and the Prevention of Corruption Act 1988 both provide a 

sanction required for prosecuting a public servant for corruption but Vineet 

Narain’sJudgment also set a limit of 3 months for the granting of such sanction, 

thereby limiting redundant delay and defeat of the process of justice. However 

the Election Commission maintained that the Election Commission should have 

the power to decide whether or not a candidate will be disqualified because of a 

corruption allegation. As a rationale they offered that there needs to different 

approach for different graveness of the alleged corruption. 

Again in 1998, through the landmark judgment of Satya Narain Sharma v State 

of Rajasthan, the Apex Court declared that no Court can stay any proceeding 

involving any offence under the Prevention of Corruption Act, 1988 on any 

ground whatsoever. 9 How far this order has been followed and executed 

remains to be seen. 

Shortly after this case, the 170th report of the Law Commission was published in 

the year 1999.It recommended the adding of Section 8B in the RPA to include 

certain electoral offences. The framing of the charge itself were to be sufficient 

for these offences to disqualify a candidate from contesting elections. This 

suggestion was implemented by introducing Section 33A to RPA. 

In April 2001, Jayalalitha, who had been convicted on corruption charges in the 

TANSI land deal, was sentenced to imprisonment for two years, which was 

subsequently suspended by the Madras High Court and she was later released on 
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bail.10 But she was still disqualified under Section 8 of the RPA.  This was not 

the first time that a candidate was disqualified under Section 8 of the RPA, 

which commences from the date of the conviction, irrespective of whether the 

person was out on bail. The Election Commissions verdict in Jayalalitha’s case 

was given – “after careful analysis of judgments of other high courts (Madhya 

Pradesh High Court in the Purshottam Kaushik vs Vidya Charan Shukla, the 

Allahabad High Court in Sachindra Nath Tripathu vs Doodnathand the 

Himachal Pradesh High Court in Vikram Anand vs Rakesh Singh) of Section 8 

of the Representation of People Act.”11 

In 2002, in Union of India v Association for Democratic Reforms
12, the 

petitioners filed a case seeking the implementation of the 170th Report of the 

Election Commission, in which the disclosure of criminal antecedents of the 

electoral candidates was taken up. The Court ruled in favour of the petitioner 

and directed the Election Commission to issue a notification mandating the 

disclosure of criminal antecedents inter alia,before filing their nominations, for 

those who are willing to contest an election.  The Parliament, not surprisingly, 

tried to negate the effect of the Court’s judgment by amending the RPA through 

Section 33B. This amendment was subsequently challenged in People’s Union 

for Civil Liberties v Union of India
13. The amendment was alleged to be 

violative of the citizens right to information as guaranteed under Article 

19(1)(a)of the Indian Constitution. The Supreme Court struck down the 

concerned Section of RPA. So the law stands that criminal antecedents along 

with assets and liabilities and educational qualifications will have to be 

disclosed before filing the nomination fir candidature. 

Again in 2004, the Election Commission reiterated that candidates should be 

disqualified from contesting an election on the basis of framing of a charge 

against him for an offence punishable by more than five years. However no 

concrete step towards that goal was taken.  
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In 2004 itself, the Patna High Court set an example by disallowing the Rabri 

Devi Government to have criminals contest the election. The Court declared that 

those who were behind bars could not contest elections. Six candidates were 

contesting from Jail in Bihar but the Court declared them to be 

“disenfranchised” by law and therefore not permitted to participate as a 

candidate. However, the Supreme Court then stayed the order of the Patna High 

Court saying that once the election process has commenced, it can’t be halted. 

The Second Administrative Reforms Commission’s Report on Ethics in 

Governance (2008) said that Section 8 of the RPA needs to include the 

disqualification of candidates based on a charge filed against them related to 

grave and heinous offences. The same report also spoke of the filing of 

affidavits. 

A candidate to the National or State Assembly Elections is required to submit an 

affidavit stating whether there is a criminal proceeding or criminal conviction 

against them, under Form 26 read with Rule 4A of the Conduct of Election 

Rules and Section 33A of the RPA.But it is extremely prevalent amongst 

candidates to file a false affidavit regarding their criminal antecedents. The 

Second Administrative Reforms Commission’s Report proposed that the filing 

of false affidavit be made an electoral offence under Section 31 of the RPA, as 

was earlier recommended in 1998 by the Election Commission itself. 

The National Commission to Review of the Working of the Constitution (2002) 

proposed certain serious modifications in its recommendations. Most notably, it 

suggested that- 

If a person is convicted of any heinous offences, it recommended a permanent 

bar from contesting any political office. It also recommended that Special 

Courts be set for the assessment of the legality of charges framed against 

potential candidates so that the cases may be disposed of speedily.Finally, it also 

recommended that the political parties knowingly fielding candidates with a 

criminal nexus, against the law, be made accountable by a process of de-

registration and de-recognition of those political parties. 

Vineet Narain’s Case had set down a time limit of three months for grant of 

sanction for prosecuting public servants in corruption cases. Further in 
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SubramaniumSwamy v. Manmohan Singh
14, the Apex Court recommended the  

restructuring of Section 19 of the Prevention of Corruption Act in a way that 

sanction for prosecution will be deemed to have been granted by the concerned 

authority at the expiry of the time limit. 

In 2013, the Supreme Court in Lily Thomas v. Union of India
15, held that Section 

8(4) of the RPA unconstitutional. This provision allowed MPs and MLAs who 

are convicted while serving as members to continue in office till an appeal 

against such conviction is disposed of. Following the Lily Thomas judgment 

only 3 legislators were disqualified as a result of convictions.16 

In the same year, in People’sUnion for Civil Liberties v. Union of India
17, the 

court held that the provision of the Conduct of Election Rules, 1961, which 

require mandatory disclosure of a person’s identity in case he intends to register 

a no-vote, is unconstitutional. Court held that the Right to Freedom of 

expression under Article 19 includes right to chose a candidate or for that matter 

reject all candidates. There is no basis to classify between someone who 

registers a vote in favour of a candidate and someone who rejects all candidates. 

Again in 2013 itself the Justice J.S. Verma Committee Report on Amendments 

to Criminal Law (2013) proposed insertion of a Schedule 1 to the 

Representation of People Act, 1951 enumerating offences under IPC befitting 

the category of 'heinous' offences. It further recommended that Section 8(1) of 

the RPA should be amended to include said schedule, as a basis for 

disqualification. 

In 2014, in Manoj Narula v Union of India
18 a five-judge bench dealt with the 

question whether persons with criminal antecedents or those who have been 

accused of heinous crimes and not yet convicted or acquitted were fit to be 

appointed as Ministers in Central and State Governments. The Supreme Court 
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left it to the wisdom of the Prime Minister to decide upon that issue, sighting the 

reason that law presumes a person to be innocent until proven guilty.19 

In this backdrop, the best way to find the location of the problem of crime-

politics nexus, focus needs to shift to the factors that might be responsible for 

the thriving political career of a criminal. 

V. Factors Responsible for the nexus 

V.I. Vulgarisation of Politics in India 

Politics is no longer a noble arena in India. It isn’t something that tirelessly 

pursues lofty ideals like equality or liberty. Instead, it has become a business 

venture. Much like a family run business, well connected people with family ties 

with politics have been entering the Indian politics since its freedom. The 

criminal tendency of electoral candidates is so intrinsic that it might very well 

be the only thing that works in this new kind of Politics.  

The most recent trend in India’s political culture is a tendency which thrives on 

heaping abuses on dissenters and opponents.20Even if a high Government 

official performs his Constitutional duty, he is dubbed as unfaithful if his actions 

are against the interests of the ruling party.21There is also the recent trend of 

‘whataboutery’ which shifts the focus from oneself to the opposition, as if to say 

“if they can’t be just, why should we”. In this climate, it is difficult to win an 

election of issues or mere ideology alone. Statistically speaking, criminals have 

thrived in such chaotic political climate, which not only feeds on ignoring 

political etiquette but encourages such ignorance. There is thus, always the 

allure of giving a ticket to a candidate with criminal ties or antecedents. This 

culture of criminality has been well established by the statistics collected by The 

Background Paper on Electoral Reforms, 2010. 
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V.II. Abysmal Rate of Conviction 

In Ashwini Kumar Upadhyay v Union of India andAnr
22, which was a 

PublicInterest Litigation, demanding a life ban for politicians convicted in 

criminal cases, a summary of convictions or acquittals against criminal cases 

against MPs and MLAs was submitted by the Centre as an affidavit to the 

honourable Supreme Court. In that data submitted by the Centre to the Supreme 

Court, it was found that no more than 6% of criminal cases against India’s MPs 

and MLAs ended in conviction. Against a total number of 3884 cases against 

MPs and MLAs, there were 560 acquittals andonly 36 instances of conviction.23 

In the backdrop of this PIL, on December, 2017, the court ordered the Centre to 

set up 12 special courts to deal with such cases. A mighty budget of Rs 7.8 

crore24 were allocated to the cause, courts were established in Andhra Pradesh, 

Telangana, Karnataka, Kerala, Tamil Nadu, Bihar, Maharashtra, Madhya 

Pradesh, Uttar Pradesh and West Bengal and in the National Capital Territory of 

Delhi. The other 19 states and union territory were instructed to fast-track the 

already pending cases. 

In September of 2018 the results proved to be less than fortuitous.” 40% (1,233) 

of these cases were transferred to the special courts, of which judgments were 

pronounced in 136 (11%); 89% (1,097) cases so transferred are pending.” 25 

V.III. Changed Nature of Sycophancy 

Sycophancy has always found place in Indian politics, as it has in many other 

developing countries. There were always people to launch attacks on those who 

criticized ‘the man’. But this has taken a new, more lethal form. It is no more 

limited to words of propaganda but has verged itself into a criminal sphere that 

has seen the deaths of some eminent critiques of the Government and armed 

attacks on more. Gauri Lankesh, editor of the Kannada weekly Gauri 
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LankeshPatrike and critique of the then administration, was gunned down in 

front of her house. A similar horrific fate awaited writer M.M. Kalburgi, 

rationalist writers Narendra Dabholkar and Govind Pansare in Maharashtra, in 

the period between 2013 and 2015. Not only did the Maharashtra anti-terrorism 

squad (ATS) arrest Hindutva activist Vaibhav Raut, Sharad Kalaskar and 

SudhanvaGondhalekar for the murder of Gauri Lankesh but there was 

connections found between the extremist organizations that murdered Lankesh 

and those responsible for the death of Kalburgi.26The crackdown on dissent 

cannot be a coincidence. There exists a very real link between those who have 

been involved in lynching, in extremist militia and various vigilante groups and 

those who are in power.  

Sometimes these groups have even received support from a Government.The 

poorly trained anti-Naxalite people’s organization calledSalwaJudumhas been 

accused of violating a plethora of human rights. It was alleged by many eminent 

writers and activists, including Arundhati Roy, in her book titled ‘Walking with 

the Comrade’ that they burnt down villages of tribal people suspected of having 

Naxal ties, they raped tribal women and terrorized the tribals by looting their 

belongings or crops.  The then (2005 to 2011) ChattisgarhGovernment had 

shown their public support for this group.27They even trained the youths who 

later joined forces with SalwaJudum, a name which ironically means 

“purification hunt”. Similarly, members of the Shiv Sena, GauRakshaks(bovine 

vigilantes) and Anti-Romeo squads, have gone forth to enter mainline politics, 

which suggests that sycophancy as we knew it has taken a fatal turn. Politician 

Pragya Thakur has publicly professed her involvement in the demolition of the 

historic monument Babri masjid, an act of national shame. She has further 
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commented that she was proud of the demolition of said Masjid.28She currently 

holds office as Member of Parliament. Naveen Dalal, one of the two men 

accused of attacking  JNU students’ union leader Umar Khalid in August 

2018,has been given a ticket to contest election in Haryana’s assembly polls by 

Shiv Sena.He was arrested after the shooting and is currently out on bail.29 

The changed nature of sycophancy is indicative of the bigger concern of 

violence relating to elections. In West Bengal itself, between 1999 and 2016, 

there were 365 politically motivated murders.30These numbers concur with the 

pattern of election related violence stalking the entire country. The idea of 

violence has been interlaced with elections persistently and with purposeful 

legerdemain.  

V.IV. Clashes in a Pluralistic Society 

The ideology of a nation state is not inherent to the Indian subcontinent. It is a 

borrowed idea. In the Indian context, the Hindu heartland concept has taken 

hold of the political consciousness in a manner where people have been led to 

believe that certain norms can be overlooked if the unity or integrity of the 

Country is in danger. The clashes that happen in a pluralistic society like that of 

India often give rise to a form of extreme patriotism.  

“The whole pluralistic notion gives place to a more monistic perspective of the 

State..”31 
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 Often in the name of nationalism and similar sentiments, the law of the land 

plays the second fiddle. The attitude towards minorities has been influenced by 

this same idea. “The key to winning an election is to mobilize the Hindu 

Heartland in which the majority of the people are located.”32 In such a context, 

the importance of “strongman” in Indian politics is high. These strongmen more 

often than not, have a tendency to ignore that which is strictly legal.  Therein 

lies the nexus between crime and politics. In an attempt to create a vision of 

strength, the social norms are ignored, strongman politics and crime becomes 

intertwined. 

V.V. Influencing Voters through Money or Muscle 

Not all votes being cast are voluntary. Booth capturing, employing ‘gundas’ or 

thugs and voter mobilization by fear, are not new in India. Voters have often 

been forced to vote for particularcandidate by threat. “At one time politicians 

hired criminals to help them win elections by booth capturing. Today, those 

same criminals have begun entering parliament and the State legislature.”33 

There also have been instances of votes being ‘bought’. Even if votes are not 

directly bought, the effect of high campaign expenditure is reflected in the 

results, even if high spending isn’t the only factor influencing voter behaviour. 

Financial superiority translates into electoral advantage.34 Supreme Court in 

Kanwar Lal Gupta v Amar Nath Chawla,35 explained the influence of money by 

commenting that,   

 “…money is bound to play an important part in the successful prosecution of an 

election campaign. Money supplies assets for advertising and other forms of 

political solicitation that increases the candidate's exposure to the public." 

In this backdrop of campaign finance as well, the candidates who have been able 

to bend the rules have been gaining a certain amount of success. The success of 
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money and muscle power has caused a general erosion of political values. As a 

remedy, stricter scrutiny will have to imposed on campaign finance and 

transparency regarding party funding- an issue which forever remains 

intertwined in a country like India. 

V.VI. Doublespeak in Mass Media 

The role of media in criminality is undeniable. The crime related to politics is no 

exception. “The emotive power of the media may, however, sometimes lead to 

illogical and ill conceivednotions.”36 Media today can spread fake news and 

thereby control public perception. The problem is further exaggerated by big 

corporation ownership of media houses. Big corporation’s ownership of media 

ensures that the news that is favourable to such parent corporation is highlighted 

and the rest is either not emphasized or suppressed altogether. Media today 

sensationalizes more than it sensitizes. Consequently, the reaction to crimes of 

political candidates is temporary and easily forgotten with the passage of time.  

This tendency of purposeful propaganda was referred by George Orwell in his 

book 1984, as ‘doublespeak’. Similarly, Indian media defines patriotism as the 

lack of dissent and labels without a second thought, human beings as ‘anti-

national’ or ‘urban-Naxals’.According to NCRB data of 2017, there has been a 

45% increase of sedition cases filed by the government, where only 4 out of 228 

accused persons were arrested37. Arundhati Roy, in this context, refers to the use 

of ‘the language of genocide’ by the Politicians and the Media houses.38 She 

argues that use of terms such as Maoist “infestation” reduces a group of people 

to pest-like stature which absolves the State of the responsibility to treat them as 

Human beings capable of holding human rights.39 In this way the media houses 
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and the political parties create an atmosphere where certain criminal behaviour 

is portrayed as the means to a greater end. 

 

VI. Conclusion 

The RPA has been observed to be limited in its application. The trial stage takes 

a long time in India and the trial of a politician is no exception. The rate of 

convictions among MPs and MLAs are very low. Additionally the Problem of 

filing of false affidavits is prevalent and the law doesn’t seem to deter political 

parties from abstaining in their link with criminals. In the light of the above 

discussion it is not impertinent to comment that the effect of the laws restraining 

criminal participation in elections has not been very far reaching in India. 

It has been proposed that the disqualification should operate as soon as a 

candidate is charged with a crime. Many have argued that a disqualification 

based on a pending charge only will attract false cases to malign a candidate. 

Some have argued that this goes against the well established jurisprudence that a 

man is innocent until proven guilty. Infact the initial purpose of RPA was the 

disqualification of convicted criminals and not those against whom there was a 

charge pending.Mr.Fali S. Nariman opines that there are already sufficient 

safeguards within the Code of Criminal Procedure, 1973(Cr.P.C) which will 

take care of a false case.40Some, like Mr. T. R. Andhyarujina maintains that the 

disclosure of criminal antecedents in the affidavits should suffice in allowing the 

voters to make the right decision or rather, an informed decision.41 

Perhaps the main problem remains the unaccountability of the political party. 

Political maturity dictates the cleansed nature party politics and minimum nexus 

with crime. But it is difficult to restrain that if the political parties are not made 

accountable for involving criminal elements in mainstream politics.The Election 

Commission has already proposed that more power be given to it for registering 
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and de-registering political parties.42 The National Commission to Review the 

Working of the Constitution, 2001, has also recommended that the Election 

Commission should increase qualification of a party to get registered so as to 

make a party more accountable to the democratic values and the Constitutional 

schemes. It is difficult to get the Parliament to pass a law that puts more 

accountability on a political party because of an obvious interest clash that is 

consequently bound to happen. But pressure groups needs to keep working on 

the demand for such a concrete law, as the future of the largest democracy in the 

world hangs in the balance. 
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“The Constitution of People’s Republic of Bangladesh-

solemn expression of people’s will; a legal basis of social 

changes” 

Md Arif Rayhan
1 

Mohd. Tarajul Islam Khan
2 

Abstract 

Present Bangladesh was once a part of British Empire for almost two hundred years, 

which became East Pakistan (a part of State of Pakistan) after separation in 1947. After 

proclamation of independence on 26
th
 March 1971, Bangladesh finally emerged as 

independent nation on 16
th
 December 1971 through liberation struggle, which was 

sparked by Bengali nationalist and self-determination movement. Constitution, which is 

the solemn expression of people’s will and supreme law of the Republic, was adopted on 

4
th
 November 1972 based on fundamental principles like nationalism, socialism, 

democracy and secularism. For the realization of aims stated in the preamble, number 

of fundamental rights has been incorporated in Constitution and the State is duty bound 

to secure such rights through democratic process. Moreover, fundamental principles of 

state policy were also narrated and socialist society was envisioned- setting economic, 

social and political goals for governance. These principles are fundamental to the 

governance, which shall be applied in making law, interpreting Constitution and form 

the basis of State’s works. Since the adoption of Constitution, several amendments have 

taken place till the date depending upon the changing situations, political needs and 

developments; still there is room left for modifications. Fundamental Principles of State 

Policy, Fundamental Rights and Constitutional Amendments-all these factors have great 

social impact for bringing social changes. This paper aims to find how these three 

factors influence social changes, along with their impact and acceptability; whether 

there remain harmony between constitutional amendments and social changes in 

Bangladesh and lastly, to suggest some operative measures to direct the way of social 
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changes caused by above mentioned factors in positive way as much as possible for 

attaining the principle aims and ideals of the Constitution. 

Keywords: History, Fundamental Principles of State Policies, Fundamental Rights, 

Constitutional Amendments and Social Changes.     

 

I. Introduction 

It’s nature of human to live in company, which led to the emergence of society 

and state. ‘State’ denotes the political organization administered by authority 

known as ‘government.’ While administering state, government cannot act 

according to its whim and caprice; rather it has to follow certain rules and 

principles, which are collectively called ‘Constitution.’ Bangladesh is an 

independent and sovereign Republic which has its own written Constitution, 

based upon some principles; laying rules for the government regarding the 

administration of state. In addition, Constitution of Bangladesh also has placed 

some directive principles called ‘Fundamental Principles of State Policy’ in Part 

II and number of ‘Fundamental Rights’ in Part III. Since adoption, Constitution 

has undergone total seventeen amendments regarding various issues till the date. 

Constitution itself is a strong legal basis which can bring social changes. On top 

of that, fundamental principles of state policy, fundamental rights and 

amendments also influence social changes to a substantial extent. These social 

changes can take place in both positive and negative ways and most of the time 

social changes deriving from these constitutional factors aren’t seen with much 

importance. Unplanned and unsynchronized social changes are most likely to 

hinder economic, political and social developments of a country, along with rule 

of law and good governance. However, problem can be solved by putting light 

upon the social changes originating from these three constitutional factors and 

taking essential measures to turn social changes into positive direction for the 

purpose of development. This paper mainly focuses on three aspects i.e. possible 

social changes or effect caused by above mentioned factors, along with the 

incidents of Constitution’s adoption after liberation war; recommend possible 

way of implementing provision laid down in part II and III of Constitution in 

accurate way, for bringing positive social changes. 
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II. Historical Background (British Regime- Independence)  

Bangladesh has attracted rulers for decades and the area has been exposed to 

external influences on a regular basis. Such exposure, as well as the influx of 

outsiders enriched cultural mixture and contributed to the development of 

lifestyle. British came to Indian Subcontinent for business purpose through East 

India Company under the charter of the Queen. However, their activities weren’t 

limited to trade, as they started ruling the subcontinent for a period which lasted 

two hundred years. During British colonial period in India until 1947, territory 

of Bangladesh was a part of the British colony in undivided India which was 

governed by the Government of India Act. The British Governor-General 

attempted to divide Bengal for administrative suitability, which was an 

unsuccessful movement. Later, as the nationalist movement gained momentum; 

pressure for creating Pakistan was intensified and eventually Indian 

subcontinent was split into two sovereign countries. In 1947 British Parliament 

passed ‘Indian Independence Act’ which created two dominions - India and 

Pakistan – along with two separate Constituent Assemblies. Bengal was also 

divided and the eastern wing became eastern part of Pakistan, which in known 

as ‘Bangladesh’ at present. Since separation, East Pakistan faced number of 

problems and oppression as the relationship between the Western and Easter 

part of Pakistan, in other words relationship between rulers of West Pakistanand 

people of East Pakistan was always hostile. In 1952, rulers of West Pakistan, 

along with central leaders and Urdu-speaking intellectuals attempted to establish 

‘Urdu’ as state language, which was serious derogation of cultural right of 

people belonging to East Pakistan. On 21st January 1952 thousand of students 

were gathered in front of Dhaka University to protest, where police fired upon 

the crowd of students. Number of students laid down their lives for the sake of 

securing the dignity of language, which is a rare precedent in history and such 

movement of 1952 can be termed as ‘first step towards independence.Father of 

Nation, Bangabandhu SheikhMujiburRahman put forward six historic points 

which was led by political, social and economic deprivation by West Pakistan 

and such declarationorganized the foundation of East Pakistan’s further 

independence. In 1970, Awami League wasn’t allowed to form government 

even though it attained majority votes and thus emerged as largest party in 

Pakistan parliament. Discriminatory treatment by the ruling elite of Pakistan, 
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unwillingness of the Pakistani rulers to give Bangladesh its rightful share of the 

national resources and their refusal to share power led to armed conflict between 

East and West Pakistan. People of East Pakistan strongly opposed economic and 

political inequality, as well as the cultural domination maintained by Pakistani 

rulers. Ultimately, Pakistan's colonial control over Bangladesh slipped and 

liberation struggle took place as Sheikh MujiburRahman made declaration of 

independence at Dacca on March 26, 1971 and urged the people of Bangladesh 

to defend the honor and integrity of Bangladesh.3At the end of historic struggle, 

for national liberation against Pakistan, Bangladesh achieved victory on 16th 

December 1971. After independence country was recognized by international 

community,for being born as free nation in world’s map through a blood 

struggle. 

III. Adaptation of First Constitution of Independent Bangladesh 

After the independence SheikhMujiburRahmanreturned to Dhaka on 10th 

January, as he was released by Government of Pakistan. After returning to 

independent country he issued the ‘Provisional Constitution of Bangladesh 

Order, 1972’ under the capacity of President of Bangladesh. By this order, it 

was provided that parliamentary form of democracy shall function in 

Bangladesh, shifting from the system of presidential form of government.4 

Moreover, ‘constituent assembly’ was formed under this order comprising of the 

elected representatives of people of Bangladesh returned to National Assembly 

and Provincial Assembly seats in the election held in December 1970, January 

1971 and March1971.5 Afterward, Constituent Assembly adopted the first 

Constitution of Bangladesh which came into force on 16th December 1972, 

exactly after one year of victory. Constitution of Bangladesh is class apart from 

other Constitutions of comparable description as it is the outcome of historic 
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liberation war and great sacrifice, rather than a fruit of negotiation with colonial 

power.6 

IV. Social Changes Caused by Adaptation of First Constitution 

Constitution reflected the ideals of liberation war and greatly emphasized on 

democratic and progressive principles, as it was "the expression of people’s 

will" and "the supreme law of the Republic."7Country has long history of 

exploitation and deprivation resulting in economic, social and political injustices 

since the period of British colonial rule and it continued as Pakistani rulers 

didn’t provide people of Bangladesh with their rights. After independence, 

general people of Bangladesh who had alreadysuffered deprivation, 

discrimination and witnessed destructions of war, expected a democratic 

government,the aim of which would be to realize through democratic process a 

socialist society, free from exploitation-in which the rule of law, fundamental 

human rights and freedom, equality and justice, political, economic and social, 

will be secured for all citizens.8 They expected for social security, along with 

political, cultural freedom and justice. Framers of the Constitution emphasized 

the need of the people, considering the economic status, social condition and 

political need of newly born country while modelling the Constitution. High 

ideals of nationalism, socialism, democracy and secularism were enunciated as 

fundamental principles of the Constitution, as they inspired the heroic souls of 

the nation to lay down their lives in liberation war.9Social changes took place 

after adoption of first Constitution of Bangladesh, as the whole structure of the 

nation, society, state mechanism, politics and economy took another dimension. 

High expectations were born in people’s mind, as they were the citizens of a 

sovereign country which was free from the interferences of others. People from 

all sectors of society expected their rights to be protected, which were mostly 

snatched by the arbitrary rules in past periods. As Constitution was the 

reflection of people’s will, framers of the Constitution tired utmost to guarantee 

human rights of citizens by the supreme law of the country; as a result, number 

of human rights were placed as Fundamental Rights (Hereinafter referred as FR) 
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in Part III of the Constitution which are judiciallyenforceable and state is under 

obligation to safeguard them. Incorporating those FR had social impact, because 

realization grew among people that they wouldn’t be facing oppression and 

discrimination as like past. Preamble of the Constitution reflects aspirations of 

people, which also unequivocally affirmed the establishment of a society where 

fundamental human rights and freedoms were secured for all citizens,which was 

‘fundamental aim of the state.’10 These factors brought significant social 

changes at that time, as birth of Bangladesh gave rise to great expectations 

among people. However, aspirations of people of society were strengthened by 

highlighting people’s will, guaranteeing justice, human rights, freedom, equality 

in terms of politics, economy and social development.  

V. Basic Features of Constitution & Social Changes 

Constitution of Bangladesh has some features depending upon social, economic 

and political needs, as well as people’s will and intention of framers of 

Constitution which were also reflected in these features. Moreover, these 

features bear some social effect causing significant changes as well.  

VI. Four Fundamental Principles of Constitution 

Constitution is based upon four fundamental principles i.e. 

nationalism,socialism, democracyand secularism.11Firstly, ‘Nationalism’ has 

been defined as feeling of people that they being proud of their country and is 

often accompanied by faith that one’s country is better than any other 

country.12Nationalism inspires people of society and nation to be patriot, to be 

proud of own nation and give importance tothe nation on first place and thus 

cause social changes by turning it into a patriotic one.However, nationalism has 

its own affects; as this would give birth to extremism- hampering relationship 

between human race, quality of life, peace and harmony. Secondly, ‘Socialism’ 

is an economic system where everyone in society equally owns the factors of 

production, ownership is acquired by democratic government and such system is 
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based upon the cooperation of people of society.13 In a society, where socialism 

exits and moreover, it is incorporated in supreme law, people of society are 

treated equally and individual needs are taken into account along with social 

needs. After birth of Bangladesh through destructive war, cooperation between 

individuals and equal distribution of limited resources were much needed for the 

development and ascension from prevailing situation. In socialist society, profits 

are equitably distributed among workers as per the contribution, which can 

avoid exploitation. Such system was much needed as the country had limited 

resources and economy wasn’t strong enough. However, at present the scenario 

has been changed; as society and social economy are no longer based upon 

cooperative nature, rather competitive nature exists which tells people ‘greed is 

good.’ People are more attracted towards capitalism though one of the four 

principles mentioned in preamble is ‘socialism.’ As consequence, poverty rate is 

increasing alarmingly; power is sometime being abused by government and 

unemployment is being major issue. These consequences have inordinate impact 

upon the society, as they’reimprescriptibly linked with the standard of lifestyle. 

Thirdly, ‘Democracy’ denotes the system of government in which supreme 

power is vested upon people and such power is exercised by them either directly 

or by their elected representative under free electoral system.14 As per the words 

of Abraham Lincoln, “democracy is a government of the people, by the people, 

and for the people.”By adopting Constitution, Bangladesh was declared as 

democratic state and it was stated in the preamble that democracy would be the 

fundamental principle.15 Such policy had significant social effect and bought 

considerable changes in society. People were part of government in which 

dictatorship and autocracy prevailed; where they faced oppression and 

suppression.However, independent Bangladesh provided democratic 
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government system where people were the supreme source of power, majority 

rule and minority rights existed, basic human rights were guaranteed, 

representation was ensured through free and fair election, equality before law 

wasconfirmed and Constitution was there to limit the government.People’swill 

was mostly emphasized by declaring government as democratic one and 

Constitution as solemn expression of the will of the people.16Such constitutional 

provision had better impact upon people, society and nation,as greater degree of 

freedom and due process in formation of law were ensured. Fourthly, 

‘Secularism’ means the separation of stateand religion by exclusion or rejection 

of religion from political or civil affairs of the state.17People living in 

Bangladesh follow and practice Muslim, Hindu, Buddhist, Christian and other 

religions as well. Existence of secularism as state principle ensures equal right 

and status for people of every religion,18 and under such surety people can freely 

practice their own religion. Secularism separates state affairs and laws from 

religion. It also develops tolerance for other religions by erasing nepotism and 

extremism. Nonexistence of secularism in supreme law would’ve effect on the 

practice of democracy and freedom as well, which might cause adverse changes 

in society. 

VII. Sovereignty Causes Social Changes 

Bangladesh was established as a sovereign unitary Republic.19 ‘Sovereignty’ 

implies that Bangladesh is subject to no external authority or power and 

‘Republic’ denotes that head of the state is elected person rather than a monarch. 

Bangladesh is People’s Republic which indicates that sovereignty lies with the 

people and the Constitution is solemn expression of people’s will.20 People have 

voting right and they’re entitled to elect representatives, which impose 

significant liability upon them, as they’re taking part in forming government. 

People are the source of supreme power and sovereignty; and such power should 
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be used by them generously. As a result, sense of responsibility and liability 

work among people of society while exercising such important power. 

Moreover, as being sovereign state Bangladesh isn’t subject to external 

interferences in making laws for governingstate’s affairs and behavior of the 

people. As a result, rights of people are also free from any sort of external 

authority or interventions ensuring freedom and security for them, which is 

exactly opposite scenariofrom any state not having sovereignty. 

VIII. Preamble: A Part of the Constitution 

Preamble is called the mirror of a statue which throws lights as to what statue 

intended to reach.21 Lamer CJ of Canada described preamble as ‘the grand 

entrance hall to the castle of the Constitution.’
22Preamble is a part of our 

Constitution23where core objectives and principles of the Constitution are stated, 

for savingit from misadventures. In preamble it was pledged that, it shall be a 

fundamental aim of the State to realize through democratic process a socialist 

society, free from exploitation-a society in which rule of law, fundamental 

human rights and freedom, equality and justice, political, economic and social, 

will be secured for all citizens.24 

IX. Fundamental Principles of State Policy 

In part II of Constitution total eighteen ‘Fundamental Principles ofState Policy’ 

(Hereinafter mentioned as FPSP) were included which translate into words the 

socialist society envisioned by the framers of the Constitution and 

constitutepolicieswhich shall be fundamental to govern the country, shall be 

applied in making laws, shall be guided to the interpretation of the Constitution 

and other laws and shall form the basis of the work of the state and of its 

citizens, but shall not be judicially enforceable.25 

FPSP mentioned in Part II are- 
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a) The unity and solidarity of Bangladesh nation,26 

b) A socialist economic system ensuring attainment of a just and 

democratic society, free from exploitation,27 

c) Guarantee of fundamental human rights and freedom and respect for 

dignity and worth of human persons and effective participation by 

people through their elected representative in administration in all 

level,28 

d) Secularism and freedom of all religions,29 

e) Principles of State, co-operative and private ownership and control of 

instruments and means of production and distribution,30 

f) Emancipation of the peasants, workers and backward sections of the 

people from all forms of exploitation,31 

g) Fundamental responsibility of the state to attain, through planned 

economic growth, constant increase of productive forces and steady 

improvement in  material and cultural standard of living of people with 

a view of securing to the citizens the provisions of basic necessities of 

life, right to work, right to reasonable rest, recreation and leisure and 

right to social security in form of public assistance in cases of 

undeserved want,32 

h) Radical transformation in rural areas through the promotion of 

agricultural revolution, rural electrification, development of cottage 

and other industries and improvement of education, communication 

and public health with a view to remove disparity instandards of living 

between urban and rural areas,33 
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i) Establishment of uniform, mass-oriented and universal system of 

education and extending free and compulsory education to all children 

to such level as may be determined by law, relating education to the 

needs of society and removal of illiteracy,34 

j) Raising the level of nutrition and public health and other; prohibition of 

intoxicating drinks and drugs injurious to health and prevention of 

prostitution and gambling,35 

k) State’s effort to protect and improve environment and preservation of 

natural resources, bio-diversity, wetland, forests and wild life,36 

l) Equal opportunity of work and removal of social and economic 

inequality to attain uniform level of economic development throughout 

the Republic,37 

m) Payment for work on the basis of the principle ‘from each according to 

his abilities to each according to his work’,38 

n) Separation of judiciary from executive,39 

o) Conservation of cultural traditions and heritage of the people,40 

p) State’s effort to protect and develop local culture and tradition of 

tribes, minor races, ethnic sects and community,41 

q) Protection of national monuments and objects and places of special 

artistic or historic importance or interest,42 and 

r) Promotion of international peace, security and solidarity and respect 

for international law.43 
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X. Fundamental Principles of State Policy; Enforceability, Effect & Social 

Changes 

All these principles are fundamental in governing Bangladesh, as government is 

under obligation to achieve and maximize social welfare and basic value of life 

and these principles shall be applied by state in making laws.44 However, these 

principles aren’t judicially enforceable, as they’re distinguished from ‘laws’45, 

government is under obligation to act on them.46 Existence of these FPSP in the 

Constitution forms an obligatory guideline and mandatory direction upon the 

government while governing the State and doesn’t leave any scope of arbitrary 

actions. Moreover, citizens of Bangladesh also have realization and relief that, 

state won’t act arbitrarily, as it’s guided by FPSP; which assists people living 

their life with freedom, dignity and helps them to move toward economic, 

cultural and social development in day to day life, as they’re free from the fear 

of exploitation. Despite judicial unenforceability, these FPSP always guide the 

state regarding affairs; law and policy making; interpreting the Constitution and 

other laws. Numbers of   human rights were cited in International Bill of Rights 

(comprising the Universal Declaration of Human Rights 1948,International 

Covenant on Civil and Political Rights 1966  and International Covenant on 

Economic, Social and Cultural Rights, 1966); among them Economic, Social 

and Cultural rights were placed in Part II of the Constitution as FPSP.47If these 

principles are implemented by government and followed properly while making 

laws and interpreting the Constitution, then Bangladesh can be established as a 

welfare state in true sense, where human rights; basic human necessities; 

effective participation through representative; women empowerment; equal 

distribution of wealth, products, property; compulsory mass education; public 

health and nutrition; environmental protection; equal opportunity in work, 

protection and development of culture of tribes; international peace and solidity 

would be ensured genuinely.Besides, poverty would be eradicated, employment 
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would be ensured, education would be provided to mass level and social 

development would be rapider. Though, these principles are directive and no 

court can compel their implementation, yet government which rests upon 

majority vote can hardly avoid them as they’ll certainly have to answer before 

the electorate at election time, because under democratic system actions of 

government are subject to mass scrutiny of people and criticism of opposition. 48 

FPSParen’t enforceable by court; however if government fails or neglects to 

implements these FPSP, despite having favorableconditions and resources, then 

government would be answerable to people, which is the highest 

tribunal.49These features of FPSP and their existence in Constitution will impact 

the society to a great extent by generating sense of responsibility towards 

liabilities; awareness towards rights, guideline of governance and development; 

freedom from exploitation and arbitrary acts in the minds of citizens. 

XI. Implementation of Fundamental Principles of State Policy & Present 

Scenario 

Since independence 47 years have passed, yet most of the FPSP like poverty 

eradication, rural electrification, population control, emancipation of peasants 

and workers, public health and morality, protection of tribal and ethnical culture 

etc. haven’t been implemented to fullest. Yet, to some extent rural 

electrification, communication development and women education have been 

done. Government has undertaken legal frameworks and administrative 

measures; ratified, signed and accessed international treaties, conventions and 

protocols. Government has passed laws for the purpose ofmaking primary 

education free and compulsory; prohibiting intoxicating drinks and drugs;to 

protect and improve the environment and preserve bio-diversity and natural 

resources;guaranteeing the fundamental human rights, freedom and dignity. 

Without these activities of government regarding the implementation of FPSP, it 

would be presumed by people that, these are mere decorative in the Constitution 

and veritable dustbin of sentiment. As a result, social effect of existence of these 

FPSP would be as same as non-existence. Violation of FSPS or non-
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implementation is regular phenomenon, as country remains far behind in 

realization of such rights and implementation of these principles.50 If state 

doesn’t follow the guideline of governing the state’s affairs, then whole system 

of democracy would be throttled. 

XII. Fundamental Rights 

Every person enjoys some moral and legal rights from very beginning of birth 

for mere fact that he/she is a human being and such rights are called ‘human 

rights.’51These rights are applicable to all people throughout the world 

irrespective of race, colour, sex, language and political or other opinion. When 

certain human rights are written or placed in the Constitution and some are 

guaranteed from being infringed by both executive and legislative they’re called 

‘Fundamental Rights’ (Hereinafter referred as FR).When they’re inserted in 

positive law or supreme law of country they’re placed beyond the reach of 

executive and legislative so that they cannot be taken away by ordinary process 

of law.In JibendraKishorv.The Province of East Pakistan, (1957) PLD S.C. 

9.the Supreme Court of Pakistan held- 

“The very conception of fundamental rights is that it being a right 

guaranteed by the Constitution cannot be taken away by the law and it is not 

only technically inartistic but a fraud on the citizens for the makers of the 

Constitution to say that a right is fundamental but that it may be taken away by 

the law.” 

XIII. Safeguarding Fundamental Right by Constitution 

Bangladesh is a democratic country and theessential basis of democracy lies in 

rights and freedom. In democratic system political party winning with majority 

in election forms the government and thus governs the State. After coming into 

power democratic government may turn into a dictatorial one, violating basic 

Fundamental Rights  of the people. However, one of the core objectives of 

placingFundamental rights in Constitution is to restrain both executive and 

legislative from violating those right as per their will. As these rights are placed 
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in the supreme law of the country, government cannot infringe them except 

constitutional amendment process, which is always a rigid one. For this reason, 

insertion of FR in written Constitution is considered as an act of safeguarding 

democracy, which is one of the fundamental principles as well. 

XIV. Importance of Placing Some Basic Human Rights InConstitution 

Second World War showed the worst trampling of basic rights; as a result in 

1948 United Nations General Assembly adopted the Universal Declaration of 

Human Rights. In 1971, this country witnessed the destruction of liberation war, 

where basic human rights of people wereseverely infringed. This event moved 

the makers of Constitution and they realized the importance of placing some 

basic human rights inConstitution for avoiding such destruction and violation of 

human right in future.Total eighteen FR (Article 26 to 47A), which are civil and 

political in nature were incorporatedin Part III of the Constitution. Moreover, 

classifications have been made further. 

Firstly, FR have been classified into two groups- 

a. Rights granted to all person- citizens and non-citizens alike. These 

rights are enumerated in articles 32, 33,34, 35, 41 and 44 of the 

Constitution. 

b. Rights granted to the citizens of Bangladesh only. These are enumerated 

in articles 27, 28, 29, 30, 31, 36, 37, 38, 39, 40, 42 and 43 of the 

Constitution. 

XV. Some Fundamental Rights for Non-Citizens 

Citizens of Bangladesh enjoy FR; even there are some FR whichhave been 

incorporated in the Constitution for those who aren’t citizens but residents of 

Bangladesh. FR can find their origin from Bill of Rights, characteristic of which 

is universal i.e. these rights can be claimed by person universally for the fact of 

being human as they’re much needed for freedom, dignity and life. Framers of 

the Constitution has placed some rights for non-citizens in the Constitution, 

considering the fact that there are some basic FR which are essential for resident 

as well who isn’t a citizen of Bangladesh; for ensuring freedom of life, dignity 

and justice. Person who isn’t a citizen of Bangladesh would feel 

relief,appreciating the fact thatin the supreme law of the country there’re some 
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legal rights guaranteed for him. Country has faced suppression, oppression and 

denial of human rights for decades, though it has safeguarded number of 

Fundamental Rights for people who might not be the citizen of the country; 

which denotes commendable revolution in terms of valuing human dignity and 

freedom. 

XVI. Some Reasonable Restrictions upon Fundamental Rights 

It’s nature of rights that, enjoyment of one’s right is subject to the enjoyment of 

other and for this reason enjoyment of rights can nowhere be seen in an absolute 

position. If unrestricted license for the enjoyment of right is given then it may 

hamper or jeopardize the enjoyment of other’s rights. Though Fundamental 

Rights have constitutional guarantee, some limitations are needed to be imposed 

upon the enjoyment of some rights for welfare of the state, maintaining rule of 

law and good governance.If individuals are allowed to enjoy absolute freedom 

of speech and action then it would result in chaos, ruin and anarchy; similarly, if 

state imposesabsolute restriction then it would result in dictatorship. For greater 

purpose of State’s welfarerestrictions can be imposed upon FR to some extent. 

In this regard the judgment of Justice Mukherjee in Gopalan v. State of 

Madras
52, is worth mentioning- 

 “There cannot be any such thing as absolute or uncontrolled liberty 

wholly free from restraint; for that would lead to anarchy and disorder. The 

possession and enjoyment of all the rights………are subject to such reasonable 

conditions as may be deemed by the governing authority of the country essential 

to the safety, health, peace, general order and morals of the community.” 

Afterwards, considering this and the idea of restriction in mind, some limitations 

have been imposed in FR mentioned in Constitution and FR have been classified 

into three groups based on the restrictions, i.e.  

a. Absolute Rights 

b. Rights on which reasonable restrictions can be imposed 
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c. Some FR were left upon which parliament can impose restrictions53 

Grounds for imposing restrictions upon these rights have been laid down in the 

Constitution as well. Court cannot examine the reasonability of restriction; 

rather it can see the following two things only- 

a. If the law imposing restriction is a valid one 

b. If the right has been infringed or abridged in accordance with the law.54 

XVII. Reasons for Placing Fundamental Rights in Constitution and Social 

Changes Caused Thereby 

Birth of Bangladesh, as an independent sovereign state took place through a 

destructive war; in which gross violation of human dignity and freedom were 

witnessed and such liberation struggle was outcome of age long oppression and 

denial of Fundamental Rights by rulers from time to time. State was emerged to 

establish and maintain an ordered society through democratic process, free from 

exploitation-a society in which the rule of law, fundamental human rights and 

freedom, equality and justice, political, economic and social, will be secured for 

all citizens.55It was legit expectation of citizens that some basic Fundamental 

Rights would be ensured for them which are necessary for freedom, dignity and 

development as an individual, as they’re part of an independent, sovereign and 

democratic nation, where constitutional supremacy prevails. Having regard to 

such expectations and the aim mentioned in the preamble to establish a society 

where Fundamental Rights will be ensured, framers of the Constitution placed 

number of Fundamental Rights, which were ensured. Another reason behind 

such act was to keep the liberty of individual beyond political decision of 

persons having majority support for the time being. Social effect and changes 

caused by placing Fundamental Rights in Part III of the Constitution was that, it 

was the beginning of journey to establish a society where Fundamental 

Rightswould be ensured, and thus people had realization that their constitutional 
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rights wouldn’t be subject to any arbitrary infringement by executive and 

legislative, as mechanisms for protecting those rights were also added as one of 

the Fundamental Rights.56 Different state mechanism and governance were 

established, where Fundamental Rights of individuals were placed in the 

supreme law, inconsistent laws with Fundamental Rights  were declared void 

and state was restrained from making any law inconsistent with Fundamental 

Rights,57 which denotes commendable impact of Constitution, as well as 

Fundamental Rights upon the society.  

XVIII. Article 27; Rule of Law & Social Changes 

All citizens were made equal before law and are entitled to equal protection of 

law as per Article 27 of the Constitution of Bangladesh; however it doesn’t 

prohibit reasonable classification. Insertion of this article in part III oblige the 

state to maintain ‘rule of law’, which has been stated in the preamble as one of 

the objectives to be attained. As being constitutional objective,existence of rule 

of law has effect upon society and individuals belonging to society, which can 

bring changes. In a society, where rule of law prevails, supremacy of law exists 

free from the arbitrary and discretionary power of authority;58 every man is 

treated equally before law irrespective of whatever rank and position;59 

protection of individual’sliberty;60 and finally certain basic human rights are 

legally protected free from arbitrary power. Moreover, state cannot use the 

power against individual except in accordance with law, explicitly set out in 

written laws, as well as individuals have to play according to stipulated and 

known rules until they’re changed.61 Another effect is that, power is exercised in 

a manner which is just, fair and reasonable and not in capricious or arbitrary 

manner leaving scope for discrimination,62 as well as making the rulers subject 

to law curtailing arbitrary power and making the abuse of any power by 
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authority subject to control of courts.63However, failure to implementrule of law 

in society may bring adverse changes, as it results in gross violation of FR 

which reduce the tolerance.  

XIX. Good Governance & Social Changes 

Existence of inFundamental Rights supreme law and their implementation has 

some indirect effects in society; causing social changes.Guarantee and 

implementation of Fundamental Rightsby government ensure good governance, 

which has impact upon society. ‘Good governance’ refers to the quality of 

governance, which denotes the management of relationships between 

government and its populace within given constitutional order.64 However, 

meaning of good governance and its defining parameters may vary among the 

States depending upon society’s level of political development, degree of 

economic development and maturity of social institution.65 Whenever welfare 

and basic needs of citizens are ensured along with safeguardingFundamental 

Rights, it can be said that good governance is achieved. As per the preamble of 

the Constitution its fundamental aim of the state to establish welfare society 

following the path of democracy where Fundamental Rights will be secured for 

all citizens. For ensuring good governance in a state, complete implementation 

of Fundamental Rightsmust, along with legal mechanism to protect those rights 

whenever any sort of infringement is made. Whenever good governance is 

ensured by implementing , Fundamental Rightsit’ll cause dynamic changes 

including social, political and economic. Corruption will be eliminated from 

society; decision making process will be transparent, allowingpeople 

scrutinizing policies of government; government’s accountability will be 

ensured, which has substantial effect asgovernment is elected by people through 

democratic process and without accountability such government would more 

likely to be an autocratic one. Furthermore, transparency and accountability will 

promote public participation and cooperation in development, management of 

resource and other key sectors of society. On top of that, economic growth will 

be accelerated, sustainable development will be ensured, democratic institutions 
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will be strengthened, and society will be shaped in a manner suitable for 

economic and social development. 

XX. Protection of Fundamental Rights 

Insertion of  Fundamental Rightsin part III of the Constitution would be mere 

ornamental, even meaningless if no mechanism is provided by the Constitution 

for easy and effective enforcement against both executive and legislative incase 

of any infringement. Idea of protection of Fundamental Rightscan be realized 

from American Declaration of Independence, 1776 where it is stated- 

 ‘that all men are created equally, that they are endowed by their creator 

with certain inalienable rights; that among these are life, liberty and pursuit of 

happiness; 

that to secure these rights government are instituted among men deriving their 

just power from the consent of the government: 

That whatever any form of government becomes destructive of these ends, it is 

the rights of the people to alter or abolish it and to institute a new one.” 

XXI. Enforcement of Fundamental Rights; Violation & Remedy 

However, it’s necessary for written Constitution to provide effective measure 

for enforcing Fundamental Rights, yet Constitution of some countries e.g. the 

Constitution of US and the French Constitution don’t specifically provide for 

remedies. Article 44 of the Constitution of Bangladesh provides that right to 

move to Supreme Court for the enforcement of FundamentalRights. On the 

other hand, under Article 102(1) High Court Division has the power to make 

orders or directions for the purpose of enforcing Fundamental 

Rights.Constitutional remedy for infringement of Fundamental Rights is of two 

types- judicial review i.e. to enforce Fundamental Rightsagainst legislature; 

judicial enforcement i.e. to enforce Fundamental Rights against executive. Legal 

mechanism to enforce Fundamental Rights, if any violation or infringement is 

madeby either legislature or executiveprovides remedy which can be accessed 

by people as of constitutional right. By exercising such right, people belonging 

to every sphere of society can have access to justice whenever their 

Fundamental Rightsis violated by any law of parliament or any act of the 

executive. Without such remedy, people of the society would have 
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consideredFundamental Rightsas mere ornamental ones and as fraud made by 

the Constitution maker. However, provision and scope was also introduced to 

avail remedy for people belonging to that portion of society which is poor, 

uneducated and less aware and cannot resort to higher court for lack of financial 

stability. Such act was done by liberalizing the concept of ‘locus standi’ by 

millstone judgment in the case concerningMohiuddinFaruque v. 

Bangladesh,66and concept of Public Interest Litigation (PIL) was there in Article 

102(2)(a) of the Constitution. Thus, constitutional remedy was made 

availableand FR were ensured for people belonging to almost every sphere of 

society, which also confirmed rule of law in society, as no wrong would be left 

without remedy. 

XXII. What is Constitutional Amendment? 

‘Constitutional Amendment’ means any modification, deletion or additions 

made to the Constitution. Parliament was given power to amend Constitution 

under Article 142, which provides for special procedure and prescribes that no 

bill for amendment should be presented to the President unless it was passed by 

the votes of not less than two-third of the total number of members of 

Parliament,67 which is surely a democratic process.  

XXIII. Amendments of the Constitution of Bangladesh; Subject Matters, 

Motives, Pros & Cons, Social Changes Caused 

XXIII.I. In 1973 the Constitution (First Amendment) Act was passed which 

inserted sub-article (3) in Article 47 whereby any law providing for detention 

and trial of war criminals was kept out of the purview of the provisions of Part 

III relating to FR. Under authority of such amendment parliament 

passed‘TheInternational Crimes Tribunal Act, 1973.’68 By such amendment 

political priority of Government of newborn state was expressed, so as to initiate 

trial of war criminals and for the prosecution of persons accused of genocide, 

crimes against humanity, war crimes and other crimes in conformity with 

international laws as well. People from every sphere of society commended such 

step, as it wasn’t easy for a new state emerged through destructive liberation 
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struggle to initiate trial of war criminals and perpetrators. However, Bangladesh 

took first step to turn impossible into possible by 1st Amendment by which a 

society was about to build, where existence of people who were against 

liberation war and independence was denied and individuals belonging to 

society appreciated such amendment as they has deep rooted hate for those 

culprits and wanted the nation to be free from their presence. 

XXIII.II. Provisions for preventive detention, emergency and suspension of FR 

were absent in original Constitution; and by Constitution (SecondAmendment) 

Act, 1973 Article 33 was amendedproviding for preventive detention and Part 

IXA was inserted conferring power to deal with emergency and suspension of 

FR during period of emergency, which was first caustic move of government 

upon democratic Constitution. In society and mind of individuals anxiety grew 

regarding the fact thatsuch amendment would turn government into a dictatorial 

one, where power of preventive detention, emergency and suspension would be 

misused, democracy would be threatened and rule of law would be abolished. 

‘What was given by one hand by Constitution was taken by the other hand’
69- 

such stipulation prevailed. 

XXIII.III. Constitution (Fourth Amendment) Act, 1975 was passed in January 

transforming the Constitution beyond any resemblance with the original.70 

Subject matter of the Amendment- 

a. In place of parliamentary system so-called presidential system was 

introduced; where Sheikh Mujib was made President by operation of 

law, which made him instrumental President as opposed to people’s 

President. President was placed in supreme position than the 

Constitution; which surpassed expression of people’s will and exercise 

of autocracy existed in disguise of democracy in society and 

countryviolating FPSP. Furthermore, impeachment and removal of 

President was made unprecedentedly difficult, which consolidated 

existence of dictator in democratic society.  
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b. Turned parliament into  powerless secondary rubber-stamp body, as 

President was armed with veto power and unfettered legislative power 

curtailing legislative power of parliament, moreover interval period of 

two sessions of parliament was also extended. People sanctioned 

supreme law making power to parliament which was disrespected by the 

amendment and effect of which was no confidence of individuals upon 

Government, which caused social change. 

c. Power of High Court Division to enforce FR was taken away by placing 

such power upon constitutional court or tribunal and deleting Article 

102(1). Thus FR lost their significance and sanity which resulted in the 

loose of basic human liberty, dignity and human rights along with FPSP 

of establishing a society, where basic FR would be guaranteed. It also 

curtailed independence of judiciary by effecting appointment procedure 

and security of tenure of judges and thus President took control over 

judiciary. Thus, existence of FR become meaningless as court of justice 

became court of government; rule of law and good governance were 

obliterated from society.    

d. One-party political system was introduced, by which people’s aspiration 

and mandate were made subject to one man’s bidding which was 

characteristic of autocracy- completely opposite of democracy. Freedom 

of press was taken away, leaving no scope to criticize government 

through press, which left no option to individuals rather being silent 

audience; who were supposed to be the supreme source of power.   

By such amendment scope of liberal democracy was choked in democratic 

nation;turning nationalist, socialist and democratic society into an autocratic 

one, which was indeed a negative social change upon society.  

XXIII.IV. Constitution (Eight Amendment) Act, 1988 amended Article 100 and 

thereby set up six permanent benches of the High Court Division outside the 

capital and authorized the President to fix by notification the territorial 

jurisdiction of permanent benches. This amendment was appreciated by people 

of society, as opportunity of serving justice to root level was created, and thus 

people were assured as they’re able to seek recourse to High Court Division in 

more relaxed and firm way. Such amendment, so far as it related to the creation 
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of permanent benches of the High Court Division was found ultra vires the 

Constitution by the Appellate Division in Anwar HossainChowdhuryvs. 

Bangladesh
71as it was against one of the basic structures of the Constitution i.e. 

independence of judiciary. Moreover, ‘Islam’ was made the State religion of 

Bangladesh making religion a part of politics contravening fundamental 

principle of secularism. Such amendment was opposite of Bengali nationalism, 

mainstream Bengali culture and progressive society, which gave birth to 

religious extremism and hatred among individuals of society. At that time anti-

minority movements against Hindus and tribal communities of country took 

place which destroyed existing communal harmony of society. By Fifteenth 

(Amendment Act) 2011 Article 2A was substituted, which is still contradictory 

with fundamental principle of secularism. As result, still communal riots are 

taking place, as religious extremism exists in people’s mind, which has reduced 

tolerance for other religions. Age oldcommunal harmony and conventional 

communal society of Bengali people arethreatened at present which denote 

adverse social change.  

XXIII.V. Constitution (Tenth Amendment) Act, 1990 extended the tenure of 

reserved seats for women for another ten years from the date of first meeting of 

next parliament; by Constitution (Fourteenth Amendment) Act, 2004 number of 

women member of parliament has been increased to 45 who will be elected in 

accordance with law and by Constitution (Seventeenth Amendment) Act, 2018 

increased the tenure of reserved women seats to 25 years72. Both these 

amendments were made in conformity and to give effect to Article 19(3) and 

Article 28(2) and (4), which ensured women’s participation in policy making 

and other sectors, by which position of women in society, as well as in 

politicswere developed, as they’re provided with opportunity of being engage in 

state’s administration. Concept of women empowerment was rooted in society 

which always has been a male dominated one and thus social change was 

brought.  
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XXIII.VI. 8th Amendment paved way for Fifteenth (Amendment Act) 2011,by 

which Article 7B was inserted, making preamble and provision of Part II, Part 

III of the Constitution unamendable, which was indeed a fruitful step. It also 

made speech of Sheikh MujiburRahman delivered on 7th March, 1971 and the 

Proclamation of the Independence in Mujibnagar on 10th April, 1971 part of the 

Constitution by including them as Fifth, Sixth and Seventh Schedule to the 

Constituting.73 As these three documents have been treated as part of supreme 

law, it’s understood that spirit of liberation struggle has been concentrated on, as 

these three documents have important links in development of the legal order of 

the Constitution and leading to liberation war.Such commendable amendment 

highlighted nationalism and also motivate people towards patriotism.By this 

amendment Article 18A was inserted for the protection and improvement of 

environment and biodiversity, which expressed government’s sense of 

responsibility, willingness and concern towards environment’s protection and 

created sense of responsibility among individuals of society for the protection of 

environment, as without joint effort such principles aren’t possible to 

implement. Such amendment aimed to achieve sustainable development goal as 

it was ‘for the purpose of present and future citizens.’ 

XXIII.VII. Sixteenth (Amendment Act) 2014 empowered parliament to impeach 

judges of the Supreme Court for their incompetence or misconduct based on 

two-third majority. In first Constitution drawn in 1972, parliament had power to 

impeach judges which was transferred to the President following the 4th 

Amendment and then again 5th Amendment legalized the formation of Supreme 

JudicialCouncil (SJC) for impeaching judges.74By MasdarHossain Case75 

judiciary was separated from executive. The Supreme Court declared 16th 

amendment void as it was contradictory with independence of judiciary, one of 

the basic structures of Constitution.76While doing the same, former CJ S.K. 

Sinha said in his observation on the verdict some controversial words raising 

                                                           
73

 Islam, supra note 19, 1.46E, at 32. 
74

 DHAKA TRIBUME, 16
th

  AMENDMENT DEBATE  :HERE IS WHAT YOU NEED TO KNOW, 

Aug 1, 2017, https://www.dhakatribune.com/bangladesh/207/08/18/16
th

-

amendment-debate-need-to-know. (accessed on 21
st

 October, 2019). 
75

Secretary, Ministry of Finance v. Masdar Hossain, (1992) 52 DLR A.D. 82. 
76

Anwar Hossain Chowdhury vs. Bangladesh, (1989) 41 DLR A.D. 165. 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

259 

 

conflict between ministers and Chief Justice. Country witnessed serious clash 

between executive and judiciary, which affected the society. Social change took 

place in respect of point of views, as individual observed the power of judiciary, 

by which it can declare any act unconstitutional if there exists any inconsistency 

with Constitution. Besides, ‘check and balance’ between the organs of State also 

came forward expressly and question also arose in individual’s mind regarding 

the competency of judiciary, as it’s the guardian of Constitution. Moreover, 

power of government having absolute majority also came forwards, which 

influenced society and its people regarding their responsibilities while choosing 

representatives 

XXIV.Recommendations 

1. FPSP are directive principles, having no judicial enforceability. 

However, government needs to consider principles set out in Part II 

while making law, interpreting the Constitution and of the other laws of 

Bangladesh, and forming the basis of state’s functioning and of its 

citizens by utilizing available resources and economic progress. Till 

now Bangladesh isn’t economically stable enough to place some FSPC 

in part III of the Constitution by providing them judicial enforceability, 

as resources in country are also limited to some extent. However, 

Government can make laws considering the implementation of these 

principles, by which judicial implementation of these principles can 

indirectly be ensured. State has signed and ratified good number of 

human rights treaties for guaranteeing fundamental human rights, 

dignity, freedom under Article 11. Almost everygovernmental regime 

has enacted laws for implementing these FPSP by court of law, where 

punishment is provided for the violation of provisions of law. This 

attempt of governments indicate the effort to implement FPSP for the 

purpose of realizing  through democratic processin a socialist society, 

free from exploitation; society in which the rule of law, fundamental 

human rights and freedom, equality and justice, political, economic and 

social, will be secured for all citizens. Yet some obligations are left to 

be fulfilled by government. Every government needs to utilize limited 

resources in productive way with core purpose of implementing and 

following these principles for economic, social and cultural 
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development. Moreover, parliament should enact laws relating to every 

single FPSP, providing adequate punishment or fine or compensation if 

any sort of violation is made to these laws. For the purpose of realizing 

Article 18(2) ‘The Public Gambling Act, 1867’77 was enacted which is 

indeed an archaic law providing maximum imprisonment of one year 

and fine amounting to six hundred taka, which is obviously not 

satisfactory to prevent gambling. Laws in this regard should be enacted 

by considering the gravity of activities or offences amounting to violate 

any of FPSP; concurrent situation and circumstances; social and 

political need and for providing adequate punishment, fine or 

compensation. For another instance, to implement provision of Article 

18(1)‘The Consumer Right Protection Act 2000’ was enacted, where 

process of trail by executive magistrate was provided. For that purpose, 

transgression of rights protected by this Act and the provision of Article 

18(1) is frequently taking place. Acts should be enacted with suitable 

process of trail which can prevent present and further violation. To 

protect environment and bio-diversity Article 18A was inserted as FPSP 

and numerousnumbers of laws were enacted and international 

convention relation to environmental protectionwere ratified for 

ensuring sufficient implementation mechanism. However, for the lack 

of awareness this principle is hard to be protected, as laws aren’t 

sufficient enough in protecting environment, as this is a huge subject 

matter. Awareness programs and campaign should be undertaken 

creating mass awareness regarding FPSP and such act need to be done 

in cooperative way with the aid of government, NGOs, local 

government institutions, private institutions and foreign organizations. 

If the implementation of FPSP can be ensured to an obvious extent, this 

will bring social effect like social development, progressive economic 

growth, sustainable development and easy implementation of FR, as 

FPSP and FR are inter-linked.  

2. Fundamental Rights, means and methods of ensuring them and 

providing Constitutional remedy in case of any infringement has always 
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been deliberated topic. There is a large segment of our society living in 

utter poverty and ignorance; they don’t have access to courts defending 

against violation FR as they aren’t aware about those rights in the first 

place. FR is available for them as well, however violation of their FR 

has become common phenomenon and they aren’t able to avail justice 

against violation. Talking about their rights in posh hotels and in big 

seminars is something which doesn’t really help poor people. Public 

spirited individuals, groups and conscious citizens, NGOs and civil 

society are working with full effort for ensuring justice for ignorant and 

backward section of society, as only for the reason of ignorance an 

individual shouldn’t get excluded from opportunity of attaining 

justice.It’s high time for government to take efficient steps safeguarding 

FR of backward sections by availing constitutional remedy in case of 

violation in easy and effective way having regard to Article 44 and 

Article 102, which has been inserted for protecting FR. For this purpose, 

‘Pubic Interest Litigation’ (PIL) has been introduced to legal system 

long ago and‘locus standi’ has been liberalized. Lately, in judicial 

system of Bangladesh significance of PIL has increased to praise worthy 

level, when through PIL people’s Fundamental Rights were safeguarded 

by High Court Division whenever infringement was made. PILs aren’t 

only being used as an instrument to bring justice for people in general, 

but also heavy medium to make both executive and legislative alert 

about their responsibilities. If government succeed to ensure 

constitutional guarantee and remedy of Fundamental Rights for every 

individual, most importantly for drawback section of society then such 

act will have noteworthy social impact, as justice will be ensured to 

very root level; poverty will be reduced to creditable extent; rule of law 

and good governance will be ensured in absolute form; constitutional 

supremacy will prevail; economic, social and political development will 

be accelerated; FPSP will possibly be implemented in more efficient 

way and fundamental principles of Constitution will be honored.  

3. Constitutional amendments are necessary for developments, adapting 

with changed situations, meeting up public demands, accomplishing 

political needs or agendas etc. Since adoption of the Constitution total 
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17 amendments have taken place which has political, social, economic 

effect upon State. Whilemaking any amendment government should be 

very cautious regarding the fact that whether such amendment will 

contradict any of the basic structures of the Constitution, whether 

amendment will violate any of the FPSP, whether amendment will 

infringe any of the Fundamental Rights guaranteed by the Constitution, 

whether amendment will portray the picture of democratic government 

as an autocratic one. Concept of ‘rule of law’ and ‘good governance’ 

should strictly be followed in this matter. Despite possessing absolute 

majority in parliament no government should misuse it and thus act 

ultra vires and make any amendment contradicting Constitution. 

Judiciary need to play strong role by implementing ‘check and balance’ 

rule and scope of judicial review if any amendment is inconsistent with 

Constitution. Government shouldn’t introduce another amendment as 

like as 4th amendment of Constitution which formed an autocrat 

government in disguise of democratic one.  

 

XXV. Concluding Remark 

Constitution of Bangladesh is the solemn expression of the people’s will, which 

is the supreme law of the country. It has narrated fundamental principles which 

are the pillars of the State and also are mandatory rules for the government 

while administering. It has enunciated FPSP as directive principles for the 

welfare of State, as well as for governance and guaranteed Fundamental Rights 

for ensuring basic human freedom, dignity and liberty. Supreme law of land 

safeguarding number ofFundamental Rights  and providing FPSP can surely 

effect society and bring social changes and some of probable changes. 

Considering the vital effects of FSPS, Fundamental Rights and amendments and 

the effect of Constitution in brining considerable social changes, focus should be 

given upon these changes along with their positive and negative consequences 

upon economy, policies, society and individuals of country. Maximum efforts 

should be made by government in directing these social changes in positive and 

developing direction. Otherwise, development processes will go-slow, problems 

like poverty and unemployment will rise, condition of life will fall, rule of law 
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and good governance will be hard to achieve, sustainable development will not 

be possibly be attained, constitutional supremacy will become theoretical only, 

high ideals and fundamental principles laid down in the preamble of 

Constitution will stay in words only rather becoming real. 
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The Tragedy of Baghjan – Willful Disregard of 

Environmental Wellbeing: An Analysis of the Legal 

Implications Stemming from the Disaster 
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Abstract 

The conflict between development and environment is not a new one. Most of the time, 

in the name of development, it is nature who needs to sacrifice itself.The recent Baghjan 

blowout in Assam which subsequently led to a huge fire again proves the hypothesis that 

development outweighs environment. Drilling in search of natural resources in a 

biologically diverse area brings detrimental outcomes especially to the nearby ecology 

and human lives. Due to the fire in the oil field, more than 6000 people had to leave 

their home and seek shelter elsewhere in search of a safety, away from their disrupted 

roots, and the impact on the DibruSaikhowa National Park which is adjacent to 

theBaghjan oilfield is unimaginable. India has seen many industrial disasters including 

the tragic Bhopal Gas leak but the question here is - did the stakeholders learn anything 

from the events? It is always the common people and the environment that has to suffer. 

The Baghjan fire exemplifies how law makers failed to cope up with the country's 

international obligations and municipal laws as well as the spirit of the Indian 

Constitution to protect and improve the environment. 

Keywords: absolute liability, negligence, industrial disaster, environmental obligations, 

parenspatriae.  

 

I. Introduction  

Amid the twin crises of COVID-19 pandemic and ongoing flood situation in 

Assam, on May 27, 2020 oil well No. 5 of Baghjan oil field, operated by Oil 

India Limited (hereinafter referred to as OIL), started sprawling natural gas in 

an uncontrollable manner. It happened as a private company authorized by OIL 
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was performing a major maintenance process known as ‘work over’ of the well. 

They tried to control the blowout immediately after the incident happened but 

the effort was too little – too late as almost two weeks later, the blowout caught 

fire. After the incident, a blame-game started as OIL tried to impose liability on 

the private company, a company that had been authorized by OIL itself for the 

work over process. 

It is pertinent here to mention that the Baghjan area is in the periphery of the 

famous Dibru-Saikhowa National Park which is known for its wildlife and 

vibrant forest cover. The Dibru-Saikhowa National Park, which was designated 

as Biosphere Reserve in 1997, is surrounded by Brahmaputra and Lohit rivers in 

the north and Dibru river in the south. It is the largest salix-swamp forest in 

north-east India and home to many aquatic, terrestrial and aerial organisms 

including greater adjutant, grey heron, yellow bittern, Asian open-bill, white-

winged wood duck, hornbill etc. to name a few. Also, the Maguri-

MotapungBeel which is a thriving habitat to numerous species also lies in the 

vicinity of the blowout area. Therefore, there is no need to emphasize on the 

point that the surrounding biodiversity is heavily harmed by the blowout and 

subsequent fire. Also, apart from Environmental damage, more than 6000 

people had to leave their homes as OIL for the authorities evacuated the 

surrounding villages of Baghjan area due to the safety concerns involved. 

After the blowout which eventually led into conflagration, on June 24th, in 

response to various petitions filed in the National Green Tribunal (NGT), a 

committee was formed by the NGT. It was headed by retired Guwahati High 

Court Judge Brojendra Prasad Katakey1 and was tasked to look into the matter. 

The preliminary report submitted by said committee one month after its 

formation suggested that there was ‘mismatch between planning and execution’ 

of OIL which led to the blowout and the panel was unanimous in its view that 

both Dibru-Saikhowa National Park and Maguri-Motapung wetland was 

extensively damaged. It also pointed out that the fire caused “irreparable 
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physical harm and damage to privately-owned property of the survivors in the 

affected villages”.
2 

In light of the aforementioned facts, the paper looks into the rights and liabilities 

of the stakeholders involved. It takes into consideration the relevant 

international environmental law norms and analyses their treatment. 

Furthermore, it delineates how the Constitutional provisions pertaining to the 

safety of the environment have been curtailed, and discusses the 

interrelationship between humans and their environment on the basis of judicial 

pronouncements. It also argues that absolute liability should be imposed on OIL 

which amounts to ‘state’ under the definition provided in Article 12 of the 

Indian Constitution, and finally, tries to peruse the applicability of the 

parenspatriaedoctrine, as evolved in the Union Carbide Case, in the present 

issue.   

II. Overview of the Incident 

Apart from the picturesque views and greenery, the North Eastern state of 

Assam has a rich history and cultural heritage. It has a well-established 

connection with the journey of oil wells in India too. Digboi, which is situated 

almost 500 kilometres away from the present day capital of Assam is known to 

be the first oil well of India.3Eight years after Edwin. L. Drake drilled the 

world’s first oil well in 1859 in Pennsylvania, oil was discovered in the area of 

Digboi in the year 1867 while building railway tracks.It is known as the oil city 

of Assam precisely because the first oil well in Asia was found at Digboi. After 

Digboi, at many places in Tinsukia district of Assam, crude oil was found. This 

was said to be the beginning of the golden era of Assam and oil companies 

started working on utilizing the resources from the newly discovered oil fields. 

One of the major companies that has worked in Assam exploring the reserves of 

petroleum in the region is the Oil India Limited(OIL); formerly a Joint venture 

between Government of India and Burmah Oil Company Limited, UK and now 

a fully owned enterprise of the Government of India.  
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In 1991, OIL identified another oil field in Tinsukia district based on seismic 

data in the Baghjan area. Since then they have been operating in Baghjanand in 

the year 2003, the first oil well was drilled. The presence of commercial 

hydrocarbons in the area led to more and more exploration and till date,19 oil 

wells have been drilled in Baghjan.4 The workover operation however was not 

carried out by the Oil India Limited. They had hired a Gujarat based private 

company ‘John Energy Limited’ for the purpose.5 At around 10.30 A.M on May 

27, 2020 while the working officials were replacing the tubing spool, a major 

flow of natural gas and condensate occurred at the oil well which was 

uncontrollable, and ultimately led to a blowout. Following this major blowout, 

people from neighbouring villages were immediately evacuated and sent to a 

safer place. On June 09, thirteen days after this blowout, the uncontrolled 

spewing natural gas caught fire. This fire was not unexpected as natural gas was 

leaking since almost two weeks in that area. Though the reason of the fire is not 

yet known, yet prima facie evidence hints towards gross negligence on the part 

of the said company which was assigned the task. 

Two precious lives were lost as the blowout led to the deaths of two firefighters 

who were engaged in trying to get the incident under control. The blowout, apart 

from jeopardizing human lives, also became a threat to the environment. The 

Baghjan area is well known for its vibrant biodiversity. Well No. 5, where the 

said incident happened, is adjacent to theMaguri-Motapung wetland which is a 

precious natural capital of that region. It is home to many species of flora and 

fauna, including the critically endangered Gangetic river dolphin as well as a 

host of migratory birds that seasonally make this wetland their habitat. Due to 
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the blowout and eventual fire, the wetland has suffered extensively.6 The 

wetland is also part of the Dibru-Saikhowa National Park making it an eco-

sensitive zone.  

More than two months have passed since the blowout, and the disaster still 

evades control of the concerned authorities with the fire continuing to burn 

unabated. Two things must be noted. Firstly, the blowout was the result of gross 

negligence on part of the concerned authorities due to them not following the 

requisite safety norms. Secondly, the effort to put out the fire reeks of what can 

only be described as too little, too late, since large scale damage has already 

been caused to both the entire ecosystem as well as the people of the region, 

with their lives having been disrupted completely. The question arises here is - 

who will take responsibility for the blowout and how will it undo the deleterious 

impact that the entire tragedy has caused on both the environment and human 

lives? 

III. Relevant International Environmental Law Framework and Its 

Violation 

The relatively recent structuration of international environmental law does not in 

any way confer a modern touch to humanity's concern for the environment; if 

anything, this organization only paved the way for a formal legal arrangement in 

dealing with issues pertaining to the environment. The current regime sees its 

humble beginnings in the Stockholm Conference of 1972, for although a number 

of international instruments did exist prior to this, they were by and large limited 

by constraints arising from socio-political limitations stemming from the lack of 

a collective framework.7 Despite the rapid developments that have occurred in 

the field, however, unsanctioned violations of the existing norms and obligations 

continue to be violated, and the same also stands true for the Baghjan tragedy. 

A brief look at the existing framework of international environmental law 

mechanisms relevant to the aforementioned tragedy sheds light that a number of 
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them have been violated. The Baghjan area, as already elucidated, is a vibrant 

hotspot of biodiversity owing to the large variety of flora and fauna. A host of 

perennial rivers, an adjacent national park as well as a protected wetland which 

was declared an Important Bird and Biodiversity Area (IBA) in 1996 contribute 

to the unique biological diversity and environmental importance of the area. The 

ensuing implications of oil mining and the subsequent fire and dispensation 

through leakage of hazardous oil into the surrounding area has adversely 

affected the entire ecology of the region, and placed a burden on the biodiversity 

by hampering their survival in a most severe manner. This is clearly a 

contravention of the United Nations Convention on Biological Diversity 

(hereinafter referred to as CBD), an instrument that India had ratified in the year 

1994.8 Article 8 of the CBD places an overbearing responsibility to identify and 

demarcate areas of high biological diversity and environmental significance as 

protected areas, and subsequently, ensure that these protected areas are shielded 

and safeguarded from activities that may prove to be unpropitious towards the 

conservation of such biodiversity. Para (d) of the aforementioned article clearly 

delineates that states have a responsibility to “promote the protection of 

ecosystems, natural habitats and the maintenance of viable populations of 

species in natural surroundings”
9 These considerations have been set aside by 

both the State as well as the concerned authorities engaged in the oil mining 

operations. 

Furthermore, the complete destruction of the lifelines in the Maguri-

MotapungBeel, a thriving ecosystem of wetland ecology, is a violation of the 

Ramsar Convention on Wetlands, an instrument that India became a party to in 

the year 1982.10 Although the Maguri-MotapungBeel does not fall within the list 

of Ramsar sites in India, Article 4(1) of the Convention states “Each 

Contracting Party shall promote the conservation of wetlands and waterfowl by 

establishing nature reserves on wetlands, whether they are included in the List 

or not, and provide adequately for their wardening” thereby placing an equal 

responsibility on protecting both the wetlands that fall within the list of 

Ramsarsites as well as those which do not. As such, considering that the 
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wetland contains an estimated 36 species of mammals, 500 species of birds, 105 

species of butterflies, and 108 species of fish as well as the presence of the 

critically endangered Gangetic River Dolphin (Platanistagangeticagangetica)11, 

it is evident that the ecological importance of these wetlands cannot be 

overstated. Despite these factors, however, the resultant unabated leakage and 

contamination of the wetlands with oil and other allied chemicals of hazardous 

nature during this entire tragedy have caused unfathomable destruction to the 

delicate ecosystem. 

The Maguri-MotapungBeel is also home to a large number of migratory birds 

which use this region as their seasonal retreat, with one report placing the 

number of species that inhabit this wetland as high as 330.12 Many of these 

species are endangered in different levels and require stringent protection from 

further exploitation of any kind. The Convention on the Conservation of 

Migratory Species of Wild Animals, also known as the Bonn Convention, an 

instrument that India is a party to, highlights the importance of protecting 

migratory species. Article 2(g) of the same defines 'habitat' as "any area in the 

range of a migratory species which contains suitable living conditions for that 

species"13 thereby making it explicitly apparent that the oil spill and subsequent 

pollution of the wetland is nothing less than destruction of the sacrosanct habitat 

that these migratory birds used to flock to.  

The concept of Environmental Impact Assessment, as elucidated under Article 

17 of the Rio Declaration on Environment and Development, which proclaims 

“Environmental impact assessment, as a national instrument, shall be 

undertaken for 44 proposed activities that are likely to have a significant 

adverse impact on the environment and are subject to a decision of a competent 

national authority”
14has become an important instrument so as to ensure that the 

                                                           
11

Laxmi D Bhatta et al. ECOSYSTEM SERVICE CHANGES AND LIVELIHOOD IMPACTS  IN 

THE  MAGUNI-MOTAPUNG WETLANDS OFASSAM, INDIA,  5(2) LAND 15, 27 2016). 
12

GAS WELL BLOWOUT AS ASSAM’S BAGHJAN THREATENS NEARBY BIODIVERSITY ZONE 

ANI NEW,  https://www.aninews.in/news/national/general-news/gas-well-blowout-at-

assams-baghjan-threatens-nearby-biodiversity-zones20200614110834/. ( last visited 

on 14
th

 June, 2020) 
13

Convention on the Conservation of Migratory Species, Article 2(g).  
14

Rio Declaration on Environment and Development, Article 17. 



IJLJ - Vol. 11 No. 1 (Part I)      ISSN: 0976-3570 

271 

 

impact on the environment is minimal and does not affect it in any profound 

manner that is detrimental to the overall goals of the Rio Declaration. It is worth 

noting that the International Court of Justice has also recognised the importance 

of EIA norms in separate judgments, and in the Pulp Mills Case, the Hon’ble 

Court noted that this principle had become a binding norm of public 

international law.15 Although this judgment was proclaimed in relation to the 

norms being utilized in a transboundary setting, in pursuance of the 

considerations made in the Espoo Declaration, it is worth highlighting that this 

proclamation by the Hon’ble Court speaks volumes about the importance of the 

principle with regard to public international law. National legislative authorities 

have also highlighted the importance of Environment Impact Assessment by 

drafting the Environmental Impact Assessment Notification of 1994, with 

Clause 9 of Schedule I of the same containing ‘Exploration for oil and gas and 

their production, transportation and storage,’
16thereby explicitly mandating the 

requirement of EIA clearance for purposes related to the exploration of oil. The 

fact that EIA norms were ignored before carrying out oil exploration in the 

region,17 a regulation which was a must owing to the eco-sensitive nature of the 

area in question, promptly points towards serious transgressions with regard to 

the Rio Declaration's guideline mandating the importance of carrying out EIA 

plans. At this point it is also pertinent to note that recently, a few months prior to 

this disaster in January, 2020, the Environment Ministry had waived off the 

necessity to obtain prior environmental clearances for oil and natural gas 

exploration on both offshore and on shore sites, thereby putting at great risk to 

the environment. This again raises questions on the viability of giving 

preference to economic development but flouting or ignoring the existing 

environmental law obligations. 

Attention must also be drawn to Principle 16 of the Rio Declaration is another 

relevant provision. It highlights what has basically come to be known as the 
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'polluter pays' principle wherein the enterprise are responsible for causing harm 

to the environment must bear the cost of pollution. This doctrine has been 

internalised by the national courts of the nation, and has been referred to in M.C. 

Mehta (Badkhal and Surajkund Lakes Matter) v. Union of India
18as well as 

Bhavani River v. Shakti Sugars Ltd,
19with the Court placing a responsibility on 

the polluter to not only compensate the victims for their loss, but also to restore 

the original environmental status prior to the pollution. 

Finally, it is pertinent to highlight the lack of instruments dealing with onshore 

exploration of petroleum. There exists a lacuna within the ambit of international 

environmental law when it comes to dealing with onshore industrial disasters 

pertaining to the domain of oil and natural gas. The existing infrastructure does 

not contain any legal instruments that pertain in their entirety to this niche 

domain. The international legal order is principally concerned with maritime 

pollution resulting from offshore pollution, stemming either from offshore 

mining of petroleum related products or oil spills during the transport of 

petroleum in the high seas through leakage and discharge. Instruments such as 

theInternational Convention on Civil Liability for Oil Pollution Damage, 1969 

and the International Convention for the Prevention of Pollution from 

Ships(MARPOL Convention), 1973 deal exclusively with civil liability 

stemming from pollution of offshore maritime bodies. International incidents 

such as the Norco Shell Plant Explosion in USA in the year 1988, the PDVSA 

Amuay Refinery Explosion in Venezuela in the year 2017, as well as local 

tragedies such as the Dikom oil field fire of 2005 in Assam, located a mere 30 

kilometres away from the currently ongoing fire at Baghjan, and each of these 

incidents mandate the necessity of increasing international cooperation and 

legislation in terms of onshore industrial disasters pertaining to the domain of oil 

and gas exploration so as to ensure a greater degree of international compliance 

and cooperation on the issue in a manner similar to what has been envisaged for 

offshore oil disasters.  
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IV. Corpus of Municipal Laws Relevant to Present Issue 

IV.I Constitutional Framework 

The rights enshrined in the Indian Constitution can only be ensured when ‘life’ 

is sustained in the first place. Without an environment, life cannot sustain, and 

hence, the importance of a healthy interrelation of human and environment is 

something that simply cannot be overstated. A healthy and productive life can 

only exist if there is a harmony between life and nature.  

Protection and nourishment of the environment is a mandate given by the 

Constitution of India. It is a fundamental human right to live in an unpolluted 

environment. In light of the Baghjan fire it can be argued that the whole incident 

violated one of the most important fundamental rights of a person residing in 

India. Article 21 of Indian Constitution ensures that no person shall be deprived 

of his life and personal liberty. This is one of the most dynamic articles in the 

Indian Constitution and it has evolved in many ways, mostly through judicial 

pronouncements. The wording ‘Right to Life’ includes right to food, shelter, 

health, environment etc. In light of the tragedy at Baghjan, it has to be argued 

that the fundamental right of life was violated of the people residing in 

neighbouring areas. In the Francis Caroline case, Justice Bhagawati remarked - 

“right to life enshrined in Article 21 cannot be restricted to mere animal 

existence. It means something more than just physical survival”
20
. This line is 

more than enough to emphasise on the need for a clean environment to sustain 

life. Furthermore, in Subhas Kumar v. State of Bihar
21Hon’ble Apex Court 

opined that for full enjoyment of life, the right to enjoyment of pollution free 

water and air is necessary. In the present issue of the blowout in Baghjan, due to 

the negligence of OIL the nearby area got polluted due to spewing of natural gas 

in its raw form, this pollution also extending to the nearby water bodies. It is 

pertinent here to mention that many people of the area used the Maguri-

Motapung wetland to catch fish and procure water for household works. By 

polluting this, the management of well No.5 of Baghjan deprived its 

neighbouring population from enjoyment of their fundamental right to life.  

                                                           
20

Francis Caroline Mallin v. Delhi Administration AIR 1981 SC 746. 
21

Subhash Kumar v. State of Bihar &Ors. 1991 AIR 420.  



CONSTITUTION AND SOCIAL CHANGE 

274 

 

Alongside Article 21, some other articles relevant to the present issue may also 

be highlighted. Under Part IV, Article 48A, which states “The State shall 

endeavour to protect and improve the environment and to safeguard the forests 

and wild life of the country”
22places a direct responsibility on the State to 

protect the environment. Though not enforceable in a Court of law, the Directive 

Principles enshrined under Part IV direct the State to ‘endeavour’ to safeguard 

the wildlife and forests of India. In the case of Kinkri Devi, Justice P.D Desai 

observed : 

“There is both a constitutional pointer to the state and a constitutional duty of 

the citizens not only to protect but also to improve the environment and to 

preserve and safeguard the forest, the flora and fauna, the rivers and the lakes 

and all other water resources of the country. The neglect or failure to abide by 

the pointer or to perform the duty is nothing short of betrayal of the fundamental 

law which the state and indeed the every Indian is bound to uphold and 

maintain”
23
 

The ecological significance of the region has already been highlighted 

previously, and it can be safely construed that in foregoing the necessary safety 

regulations in setting up oil mining operations, a negligence which led to the 

blowout and subsequent damage to the biodiversity of the region, the State has 

failed to adhere to the responsibilities placed on it by Article 48A.  

Another constitutional provision that can be read along with Article 48A is 

51A(g). Article 51A which imposes some fundamental duties to its citizens, ask 

its citizens to protect and improve the natural environment which includes 

forests, lakes, rivers etc. The word ‘protect’ and ‘improve’ clearly states the 

intention of the lawmakers that the surrounding environment has not only to be 

protected but we need to try to improve the condition of it. Reliance may also be 

placed on the T.N Damodar Rao case, wherein court pointed out that in view of 

Articles 48-A and 51-A(g), it is clear that protection of the environment is not 

only the duty of every citizen but it is also the “obligation” of the State and all 

other State organs including courts.24 But sadly, the Baghjan tragedy forces us to 
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think that the state has no duty towards saving the environment and it has only 

to do with ‘development’ at the cost of environment and human lives.  

IV.II  Statutory Framework 

Apart from the Constitutional provisions there are various statutory provisions 

which are relevant in this issue. Keeping the spirit of Stockholm Conference of 

1972, but only after the Bhopal Gas tragedy the Government decided to enact 

Environmental Protect Act of 1986 under Article 253 of Indian Constitution. 

Section 3 of Environment Protection Act 1986 empowers the central 

governmentto take steps that can protect and improve the environment. Sub 

section 2 (v) and (vi) in particular. These provisions clearly states that the 

Central government can restrict areas where any kind of industrial work won't 

be carried out to protect the environment. Also if it is necessary to carry out 

work, it mandates to take adequate safety measures. It also asks the central 

government to lay down procedure and safeguards for the prevention of 

accidents which will be detrimental to the environment.The Ministry of Wildlife 

and Environment’s Guidelines for Taking Non-Forestry Activities in Wildlife 

Habitats, under 3.5.1 specifies that activities within 10 kilometres from the 

boundaries of National Parks and Wildlife Sanctuaries i.e. the eco-sensitive 

zones will require to obtain recommendations of the Standing Committee of the 

National Board for Wildlife (NBWL). The NBWL is a statutory body created 

according to the provisions of Section 5A of the Wildlife Protection Act, 1972. 

Despite its statutory validity however,often the NBWL is placed in fait accompli 

situations wherein other relevant stakeholders pressurize the authorization of 

projects irrespective of the environmental viability of the same, and similar 

allegations have also been raised with regard to the current Baghjan oil field.25 

The Water (Prevention and Control of Pollution) Act, 1974 and the Section 21 

of the Air (Prevention of Control of Pollution) Act, 1981both mandate the 

necessity of environmental clearances from the Pollution Control Boards. 
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However, the same were not taken prior to commencing operations, and the 

Pollution Control Board of the state of Assam has after investigation directed 

OIL to close its existing operations since they have been going on without the 

requisite clearances.26 

Thus, these provisions clearly states that the Central government can restrict 

areas where any kind of industrial work won't be carried out to protect the 

environment. Also if it is necessary to carry out work, it mandates to take 

adequate safety measures. It also asks the central government to lay down 

procedure and safeguards for the prevention of accidents which will be 

detrimental to the environment. Looking at the rich bio-diversity of the region, 

the government could disallow OIL from drilling oil from that area. it is now 

evident that no such safety measures were taken beforehand.They not only 

permitted drilling, but also didn’t take any preventive measures to avert 

accidents. In Assam, it was not the first time that a huge blowout in an oil well 

happened which subsequently led to huge fire. In 2005, in the abandoned Dikom 

oil well of Dibrugarh District was burning and it took around three months to 

finally control the blaze.27 This shows the remissness of the involved 

stakeholders in adhering to the environmental laws.  

The Public Liability Insurance Act, 1991 was setup in order to ensure that 

victims of industrial disasters receive immediate relief against their losses. 

Section 2(a) of the same defines ‘accident’ as “an accident involving a 

fortuitous or sudden or unintended occurrence while handling any hazardous 

substance resulting in continuous or intermittent or repeated exposure to death 

of, or injury to, any person or damage to any property but does not include an 
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accident by reason only of war or radio-activity.”
28Furthermore, Section 3 of 

the same envisages no-fault liability when it states “Where death or injury to 

any person (other than a workman) or damage to any property has resulted 

from an accident, the owner shall be liable to give such relief as is specified in 

the Schedule for such death, injury or damage.”
29 Thus, it is evident that this 

legislation may prove to be an useful instrument for alleviating the injuries 

sustained by loss of livelihood by the victims of the Baghjan tragedy, albeit it is 

accepted that the nature of this solution is merely temporary. However, the dated 

legislation pertains pecuniary sums which do not hold relevance in light of 

modern times, the amount to be paid as compensation being a meagre Rs. 

25,000, an amount which is in no way justiciable in the present time.  

V. Applicability of Parens Patriae in Present Issue 

An important concept that was dealt with in the Union Carbide case was that of 

parenspatriae. The tragedy is touted as one of the biggest industrial disasters 

that the world has ever seen, with one report by Amnesty International putting 

the 20-year death toll from incidents directly related to the Gas Tragedy at 

20,000, with more than 5,00,000 people affected.30 Considering the grave nature 

of the incident, the government decided to pursue the legal battle on behalf of its 

citizens by clubbing together their interests under the doctrine of parenspatriae.  

The doctrine finds its humble beginnings in the common law practice of 

sovereign prerogative31 wherein the Sovereign was regarded as the "the general 

guardian of all infants, idiots, and lunatics"
32 In the instant case, this doctrine 

was invoked by passing the Bhopal Gas Leak Disaster (Processing of Claims) 

Act, 1985 (hereinafter referred to as Bhopal Act). The constitutional validity of 

passing such an act was challenged by aggrieved private parties who considered 

that the State had infringed their right to contest in Court their grievances, in the 
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case of CharanlalSahu, before the Hon’ble Supreme Court. However, it was 

observed by the Hon’ble Court that the State was well within its rights to invoke 

the doctrine and protect the interests of its citizens when it remarked  

“The connotation of the term ‘parenspatriae’ differs from country to 

country...according to Indian concept ‘parenspatriae’ doctrine recognized King 

as the protector of all citizens as parent. The Government is within its duty to 

protect and to control persons under disability. Conceptually, the 

‘parenspatriae’ theory is the obligation of the State to protect and take into 

custody the rights and privileges of its citizens for discharging its 

obligations.”
33
 

It was also observed that such appraisal is not violative of Article 14 since it 

fulfills the test of reasonable nexus by considering the victims ejusdem generis. 

Thereby, considering the nature of tragedy that has befallen the inhabitants of 

the villages near the Baghjan oil fields, these people having lost their homes as 

well as livelihood, it is pertinent to note that they may be unable to avail the 

requisite legal services, this constraint being detrimental to their pursuit of 

justice, and thereby, it stands to reason that in the interests of justice, equity and 

fairness, the State government undertake the responsibility to contest the legal 

rights of these citizens by invoking the doctrine of parenspatriae. Moreover, the 

environmental and ecological impacts that have disastrously affected the 

surrounding region, mainly the Maguri-Motapung wetland, necessitate that the 

liable parties be held responsible for the damage caused. Since the environment 

is intrinsically linked to the interests of the people in the region, them being 

dependent on the natural resources for their survival and livelihood, it becomes 

all the more necessary to take consideration of the environmental implications 

and affix liability. Thereby, the pursuit of justice, both for the victims as well as 

for the larger issue of environmental degradation, the applicability of the 

doctrine of parenspatriaemay very well be a viable option that the State can 

explore.  
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Furthermore, since the doctrine extends to include the entirety of State, and it 

has been held by the Hon’ble High Court of Kerala in the case of N.V Thomas
34  

that the Court also falls within the ambit of the term ‘state’ as envisaged under 

Article 12, a wide interpretation may even go as far as to connote the Court’s 

ability to invoke the doctrine of parenspatriaeon behalf of the aggrieved 

victims.  

Caution must be taken nonetheless to ensure that the rights of the disgruntled 

victims as well as their interests regarding the environmental factors that are 

intrinsic to their life are not tread upon by the State if it does indeed desire to 

take up their grudges before the judiciary, and the treatment meted out to them 

does not seem indignant in a manner that the victims of the Bhopal Gas Tragedy 

believed the efforts of the State was. 

VI. Tortious Liability in Light of the Disaster in Baghjan 

As has already been highlighted, OIL had authorised another Gujarat based 

company for the workover in oil well No. 5 in Baghjan, which ultimately caught 

fire. This does not, however, mean that OIL should avoid responsibility for the 

disaster. It is because under tort laws, an employer is vicariously liable for the 

wrongdoing of the employee. The latin maxim which is applicable in common 

law qui facit per alium, facit per se suggests the same. As OIL is a government 

owned Public Sector Undertaking (PSU) it can be said that it falls within the 

ambit of ‘state’ as defined in Article 12 of Indian Constitution. Though Article 

12 doesn’t directly refer to PSUs as state, yet in many Supreme Court’s 

judgements it is now clear that PSUs are within the definition of ‘State’ under 

Article 12. The Preamble of Annual Report of the legal department of Oil India 

Limited clearly stated OIL to be ‘state’ under Article 12. Hence, for the 

negligent act of any company that OIL hires, it is the State which is liable.  

In this present case, the concept of absolute liability applies more aptly than 

strict liability. The concept of strict liability emerged after the infamous Rylands 

vs. Fletcher.
35  After this case, the court observed that if there has been a non-

natural use of the land, if the land has some dangerous things which escape 
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might bring loss to others etc. and then if some hazard occurs, then it is the 

defendant who is liable for the damage and has to pay damages to the plaintiff. 

Furthermore, in strict liability the defendant cannot take the defence of taking 

proper care. Here, though there are some exceptions to the rule of strict liability 

but ‘taking proper care’ is not one of them. The concept of strict liability is a 

very old one and in Indian scenario it is not suitable. Hence, justice Bhagwati 

came up with the concept of ‘absolute liability’, where the scope is much wider 

and unlike strict liability, this is without any exception. According to the 

concept of absolute liability,an enterprise which is engaged in hazardous or 

inherently dangerous industry owes an absolute and non-delegable duty to the 

community. It was the landmarkcase of M.C. Mehta v. Union of India, also 

known as the Oelum Gas Leak Case,wherein Indian judiciary, for the first time, 

talked about absolute liability. There are certain basic differences between strict 

and absolute liability. Firstly, those enterprises which are related to hazardous or 

dangerous activity fall within the concept of absolute liability. Secondly, the 

rule of strict liability confines itself to non-natural use of land but in case of 

absolute liability complete natural use of land also can bring liability to the 

owner if it has caused any damage to others. While delivering the verdict of the 

M.C. Mehta case, Hon’ble Justice Bhagwati remarked, 

"We are of the view that an enterprise, which is engaged in hazardous or 

inherently dangerous industry which poses a potential threat to the health and 

safety of the persons working in the factory and residing in the surrounding 

areas owes an Absolute and non-delegable duty to the community to ensure that 

no harm results to anyone on account of hazardous or inherently dangerous 

activity which it has undertaken. The enterprise must be held to be under an 

obligation to provide that the hazardous or inherently dangerous activity in 

which it is engaged must be conducted with the highest standards of safety and 

if any harm results on account of such activity the enterprise must be absolutely 

liable to compensate for such harm and it should be no answer to enterprise to 

say that it has taken all reasonable care and that the harm occurred without any 

negligence on its part.”
36
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It was also observed by the Hon’ble Supreme Court that the rule developed in 

M.C Mehta was not subject to any exceptions determined in Rylands v. 

Fletcher.
37 A similar stance was also taken by the Court when it proclaimed 

“once the activity carried on is hazardous or inherently dangerous, the person 

carrying on such activity is liable to make good the loss caused to any other 

person by his activity irrespective of the fact whether he took reasonable care 

while carrying on his activity.”
38Here, in the present issue, it can be noted that 

OIL was dealing with dangerous substances which had the potential to destroy 

its surroundings and environment. Thereby, it can be safely surmised that OIL is 

absolutely liable for the disaster and hence proper compensation has to be 

provided to the victims. The Apex court while discussing the measure of 

compensation payable by the enterprise it observed that, the amount of damages 

that should be paid by the enterprise has to have a correlation to the magnitude 

of the damage occurred and capacity of the enterprise. The Hon’ble Supreme 

Court had noted in the review petition of the Union Carbide Case “it is true that 

even to the extent a settlement goes, the idea of its fairness and adequacy must 

necessarily be related to the magnitude of the problem and the question of its 

reasonableness must be assessed putting many considerations into the 

scales.”
39The whole point of this argument is that the act of compensating must 

also have a deterrent effect on the enterprise so that they be extra cautious next 

time while they are dealing with these Substances.  

VII. Conclusion 

Human life is only sustained in the most pristine manner when it is lived in 

consonance with the other organisms who cohabit this planet. However, as the 

tragedy at Baghjan has shown, bureaucratic lethargy, coupled with corporate 

negligence and the indifference of the State can spell disaster for both man and 

environment. It goes without saying that the liability for such a tragedy lies on 

the uncaring disposition adapted by these three stakeholders, albeit in different 

levels. 
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Negligent conduct and willful miscarriage of the safety norms concerned are the 

bedrock that tie down the question of liability on two distinct parties – OIL, 

which time and again neglected the relevant legal obligations in pursuance of 

profit, and the State which turned a blind eye when these obstructions were 

being committed; the collective apathy of these two stakeholders ultimately 

resulting in the chaos that has enveloped the lives and the environment in the 

region of Baghjan.The negligent conduct on behalf of OIL stems from the fact 

that they were operating in Baghjan without the requisite clearances from the 

State Pollution Control Board as well as the mandated EIA clearance. The 

preliminary report of the Justice Katakey Committee also hints towards an 

inconsistency on OIL’s part. The State becomes a party to this negligence on 

account of them having allowed the continuance of such conduct by the 

enterprise for the better part of two decades, only after the tragedy has befallen 

realizing that the norms have been flouted by the concerned corporate 

stakeholders.  

It must also be noted that the nature of vicarious liability stems from the liability 

of the employer concerning an action of the employee, and therefore, it is OIL 

which is to be held accountable for the entire fiasco here, albeit it must be stated 

that the private enterprise should also be held accountable for their 

irresponsibility on the issue. The principle of absolute liability, read together 

with vicarious liability firmly places OIL as the entity liable for the mishap. 

Furthermore, being ‘state’ within the meaning of Article 12, it is evident that 

OIL, and thereby the State bear the highest levels of responsibility. For one, the 

relevant environmental norms were flouted without caution, and heed wasn’t 

paid to safety norms which could have prevented such a disaster. Imposition of 

fait accompli practices concerning clearance, which owing to the delicate of the 

region concerned may have been rejected had the proper channels been pursued, 

further points towards the liability accrued by the State via its bureaucratic 

apathy.  

The willingness to disregard both international and municipal legal doctrines 

related to the protection of the environment sheds light on an attitude that is 

marred in laxity towards such a monumental issue. It is perhaps pertinent to treat 

this tragedy as an exemplary cause of dereliction of duty, and treat it 
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accordingly when damages are being considered, so as to ensure that the 

liability attributed and responsibility placed is equally exemplary.  

An increasingly dangerous trend has placed economic development in 

preference of environmental sustainability, and this sentiment exists at both the 

corporate level as well as on part of the State. No monetary amount, levied as 

compensation, can bring back the glorious ecology of the region to its pre-

contamination phase, and yet, imposition of a large enough compensation for 

the people affected as well as for cleaning up of the environmental impact 

caused may prove to be a good enough deterrent for future incidents.  In 

hindsight, just like the Bhopal Gas Tragedy highlighted three decades earlier, 

there is a need for greater accountability and therefore, corporate liability, 

against major industrial disasters. Greater enforceability of environmental 

norms, national legislations or international instruments, is another need of this 

hour. The current regime of regulatory processes is broken beyond repair as we 

have come to see time and again.  A more efficient regulatory framework 

coupled with stringent application of existing norms may be the only way 

forward that guarantees safety of both human and environment in a sustainable 

manner.  
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Abstract 

The paper deals with the dominance of egalitarianism skilfully maintained by our 

Constitution of India in its decorous functioning of Parliament, Executive and Judiciary. 

However, the study reveals as to how arduous the thought of achieving social 

improvements is, in a country where barbaric crimes are indispensable. The paper 

contains elaborate discussions on few among the multitudinous achieved social orders 

which involve breaking down of hierarchies and transcending everyday consciousness 

by the equalization of equals under Article 14,15,16 of the Constitution, importance of 

faith being antithetical to orthodoxy established through the Sabarimala verdict, 

historical dominance of the systematic reduction of gender biasness when women chose 

their right to vote, application of exemplary legislations like “Child Labour Prohibition 

and Regulation Act 1986, Factories Act, 1948” etc, introduction of 3-tier government 

system in being autonomous in its sphere of functioning as local self governments in 

rural and urban areas, instances of cleansing obscenity through visible activity on the 

Unnao Rape Case, abolishing triple talaq, decrimininalizing Section 377 IPC, 

revolutionizing the Judicial system by introduction of PIL .The study basically suggests 

the grandeur in the criteria of amicable settlement as social change   through 

Constitution congealing as a single oeuvre with the three wings of the Government. 

Keywords: Social Change, Constitution 

I. Introduction 

‘Social change’ as a concept is as arduous, as easy the thought of achieving 

it,sounds especially in a country like India where transcending everyday 

consciousness, breaking down hierarchies is its everyday ritual and blatantly 

pointing out barbaric crimes at the same time is indispensable. Dominance of 

egalitarianism is skillfully maintained through the Constitution of India 
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congealing as a single oeuvre with the decorous functioning of Parliament, 

Executive and Judiciary.  

II. Equality and Rationality 

“Equalization of unequals” wouldn’t have been possible if not for the 

fundamental rights guaranteed under Article 14, 15 and 16 of the Constitution. 

Article 14 exaggerates the possibility that no one is above law and therefore it is 

applied to all and not limited to citizens only. Professor Dicey said, “With us 

every official, from PM to collector of taxes is under the same responsibility for 

every act done without any legal justification like any other citizen”. 

‘Equalization of unequals’ finds expression when the principle of equality is 

vindicated according to the similar circumstances people are exposed to, which 

further corroborates the privileges conferred and liabilities imposed. Article 14 

administers classification as a defence of necessity but doesn’t permit class 

legislation. Dr. Jennings rightly said “equality before the law means that among 

equals law should be equal, like should be treated alike”. 2 

Article 15 is the extension of the same emphasizing State to not discriminate 

between citizens based on their religion, race, caste, and sex, place of birth, with 

regard to access of public places- shops, restaurants, hotels and places of public 

entertainment. However, in the cycle of violence commonly prevalent in India, 

special provisions for women and children shouldn’t be treated as exceptions to 

Article 15(1) but as emphatic statements of equality as the requirement of it is 

very necessary in a strong patriarchal culture like ours.  Equality covers in its 

ambit upliftment of lower sections of the society which is why reservation of 

seats in schools and colleges of socially and educationally backward classes 

wouldn’t create discomfiture in the principle the article stands for and therefore 

vindicates Article 15(4) and 15(5).3 Social change was meticulously owned with 

exemplary legislations like SC & ST Prevention of Atrocities Act, 1989 which 

involves penalty for discrimination against SC or ST, Hindu Succession Act, 

1956 where women’s limited owner’s status took a considerable turn regarding 

rights and powers in property, legislations banning determination of foetus are 

few such instances, but even then, increasing rape culture, deteriorating women 
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sex ratio exist, which shows the deficiency in the social change pointing towards 

us that we have failed our history after decades of independence and wronged 

the struggles of our Constitution makers. 

Besides the socio-political reality of incompetent authorities, it is our own 

brotherhood to still practice inhumane, shameful acts of discrimination, 

exploitation, rape and torture exhibiting the vicious sphere of society. The same 

society asserts that “Barbaric crimes should attract barbaric models of 

punishment” and that the very thought of punishment should deter the culprit 

from continuing the offence but having mentioned that, intellectual ignorance of 

the very statement is welcomed as deterrent or fear wouldn’t end such a crime, 

for instance death penalties couldn’t stop murders. Fairness needs to have a 

timed connotation as rightly mentioned in the ‘Book of Justice’ by Amartya 

Sen. Severity of punishment wouldn’t reduce brutalities, surety of getting 

punishment would be the real deterrent. Systemic correction in our society will 

bring justice and improve social change. 

Article 16(1) and 16(2) provide the general rule that the State shall provide 

equal opportunities to all citizens without discrimination on the basis of religion, 

race, caste, sex, descent, place of birth, residence in providing employment. 

However, Article 16(3), 16(4), 16(4A), 16(4B), 16(5) empowers State to make 

any law for providing reservations in the appointments or promotions on the 

basis of “socially &educationally backward class citizens”. This system is called 

“Reservation to Backward class citizens”4. Social development happened when 

amendments ensured reservations but in the Indian context it has never been 

treated as an affirmative action. Reservations were initiated to rectify historical 

injustices, to prove that people are not born impure, that there is nothing called 

superior or inferior. To bring those sections of the society in equal footing, 

reservation was used as a positive mechanism. Reservations shouldn’t be treated 

as a hindrance or an opportunity for economic security as in a population of 

50crores; we are fighting for 0.25% government jobs involving reservations 

which is less than 12lac jobs.  Instead of rectifying Government’s inability to 

conduce an environment which promotes job security by ourselves getting more 

involved in education, non-discrimination in workplace and governance, strict 
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enforcement of existing laws, strong community and forest rules, progressive 

taxation etc we compel ourselves to believe that reservations are meant to 

degrade the concept of equality, however even that has been replaced by 

landmark judgments in cases like Balaji vs State of Mysore5, Indra Sawney6 

where reservation policies unjustified were struck down, creamy layer was 

excluded, class of citizens were not to be classified solely on the basis of 

economic criteria etc. Therefore, reservations continue to remain a matter of 

justice and equality which Constitution ensured. 

III. Faith is Pure but Orthodoxy is Adulterated 

With rationality being emphasized on the touchstone of Article 14, the famous 

Sabarimala verdict paved the way of egalitarianism proving that faith is pure 

whereas orthodoxy is adulterated which is why women of all age are at liberty 

now to access the deity which was earlier prohibited that rules based on 

biological characteristics cannot muster Constitution was well established with 

four judges stinging in the criticism of patriarchal mindset holding responsible 

for the prejudices against women claiming that men cannot dominate the views 

of worship. This signifies the confluence of law with the developing mindset of 

the society and initiating barring of age-old malpractices and customs to go with 

the general consciousness of the people with equality both on moral and legal 

grounds because clearly allowing women to access the deity after menopause 

stands illogical for a woman of 50 wouldn’t be then fit to hike till the temple and 

the divine power wouldn’t be content with wrongful restrictions of his 

worshippers. Therefore, social development’s impact can be clearly traced here. 

IV. Systematic Reduction of Gender Biasness 

The very heart of democracy is defined when all citizens can actively participate 

in the management of public affairs. Systematic reduction of gender biasness 

happened in matter of politics when women recognized their right to vote which 

commenced after independence. That ‘woman is power’ is an Indian concept is 

very well established from the fact that the freedom of India movement itself 

was fought in the name of a woman-“Bharat Mata”. However, while women are 
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treated as a concept of reverence while conducting Kanyapuja, Suhasinipuja, at 

the same time women are denied from the concept of respect as women after 

being idealized as deities. With Constitutional guarantees of equality(Article14), 

non-discrimination(Article 15(1)), equality of opportunity(Article 16), equal pay 

for equal work(Article 39(d)), renouncing practices derogatory to dignity of 

women(Article 51(A)(c)), special provisions (Article (15)(3)), maternity 

relief(Article 42), no doubt improvements initiated in the domestic sphere, but 

giving the significant gender the significance she deserves still lacks. Women’s 

political action is still limited to support men’s political aspirations, her 

participation at higher decision making levels is still limited. These limitations 

need to be expanded if democracy is to be consistent with its theory and intent.  

V. Law and Ethics Resemblance in Legislations 

Functional aspect of law is based on society and society is governed by morality 

and ethics of the community which degrades malpractices because of which 

age-old customs like bonded labor, sati stands struck down. Among the 

multitudinous social legislations and amendments, one such legislation that 

helped win the battle of eradicating social evil, is “Child Labour Prohibition and 

Regulation Act,1986” . Article 24, Article 21-A are all such instances to 

corroborate how education is the main combat force against poverty which is the 

root cause of child labour. Steady increase in the number of organizations that 

help decline child abuse, penalties for child exploitation, special provisions for 

children in Article 15 are all such measures to not exacerbate the growing 

imbalance and rather help rectify it. 

VI. Decorous Spheres of Functioning 

 After so many years of India being republic, 73rd and 74th Amendment Act 1992 

added new parts to the    functioning system of the government as “the 

Panchayats” and “the Municipalities” to broaden the assistance in governance 

specifically. As institutions of self government, apart from the basic provisions 

mentioned under Article 243 which promotes participation of women and 

backward classes, the Ministry nonetheless took action for deepening of 

decentralized governance in areas where Panchayats have not been constituted 

to foster efficiency, transparency and accountability of the local /traditional 

bodies/institutions. The extent of settlement in devolution of plans for economic 
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security, for accessing infrastructure, civic amenities, prioritizing activities gives 

a clear picture of the direction social change is heading towards. 

VII. Constitutional Law in Cleansing Obscenity 

Strong patriarchal culture and the price of masculinity is well established from 

the recent case which comes into forefront from the land of maximum Prime 

Ministers is the Unnao Rape Case, corroborating power and human dignity 

towards one quizzical form of egalitarianism. 

“Rape is not only a crime against the person of a woman; it is a crime against 

the entire society. It destroys the entire psychology of a woman and pushes her 

into deep emotional crisis. It is only by her sheer will power that she 

rehabilitates herself in the society, which on coming to know of the rape, looks 

down upon her in derision and contempt. Rape is therefore the most hated 

crime. It is also a crime against basic human rights and is also violative of the 

victim’s most cherished of the fundamental rights, namely the right to life with 

human dignity contained in Article 21”7. Justice delayed isn’t denial of justice is 

vindicated after Supreme Court’s admonitions to impel visible activity on the 

Unnao Rape accosted the MP to be in prison. But with the molestation of the 

younger sister of the survivor, death of the father in prison, attack of the victim8 

and her lawyer, gives the picture of the vitriolic threats violating the principles 

of dignity, liberty as mentioned under Article 21. The stereotypical angle of 

misuse of law at the behest of political powers is not something citizens of India 

should be accustomed towards. Giving the significant gender, the significance 

she deserves should be the ideology preached by all no matter to what stage of 

power, reputation one might reach. 

The socio-political authority’s competence brings in a very immaculate 

conjecture to punish those who deserve to do acts without legal and moral 

justification which further made our Judiciary to acquiesce the requirement of a 

Central Bureau investigation regarding the case9 but what is astonishing is that 

where a political regime appears to be stifling justice, Supreme court has to 
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order change of venue which transferred the Unnao Rape inquiry from Lucknow 

to Delhi. The MP’s delay in writing to Assembly Speaker to disqualify him as a 

party MLA and the continuous good wishes disgorged towards him while the 

victim is striving hard to survive, shows that humanity has lost its purity but the 

visible efforts of the Judiciary to reach at the climax and conclusion of the case 

balances the grotesquely ugly behaviour with innocuous belief of edict. 

As rightly quoted, “Women’s physical structure and the performance of 

maternal functions place her at a disadvantage in the struggle for subsistence 

and her physical well-being becomes an object of public interest and care in 

order to preserve the strength and vigour of the race”10. Where judgments like 

these build the pavement for more stringent protection of women under Article 

42(women workers are given special maternity relief), Article 15(3), Article 

14…at the same time survivors of rape still crave cancellation of licenses of 

medical practitioners who still conduct the humiliating “two-finger” test despite 

the court’s ban in 2003. As the scenario stands that humanity itself lacks behind 

in cleansing democracy of unwanted elements, Judiciary, Legislature should not 

be blamed by the same people for incompetence because clearly the scenario is 

different. 

It is high time to believe now that consent and bodily autonomy are not alien 

concepts, normalization of harassment isn’t appropriate, rape trials shouldn’t be 

that bad an experience as the crime is, anonymity of these victims should be 

paramount and that is the least portrayal of dignity as humans, people can offer. 

It is easier to vindicate an unjust action by stressing on the limits of governance 

in this particular case of Unnao Rape, but the limits of callousness which led to 

abdication of responsibility by the government for a period of 788 days, is when 

the Supreme Court intervened. Lack of technical explanation for the injustice 

done towards the victim and the family after several deaths in the family and the 

recent accident of the victim and her lawyer, the helplessness also extends to the 

people who could be prime witnesses against the accused but the influence of 

the influential people is so high that wilfully these witnesses might choose to not 

apply their freedom of speech and expression under Article 19(1)(a). The 

massive faith in justice was restored after the first victory of the victim in her 
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long quest of justice ensured after the suspension of the MLA11 and the charges 

put against him overriding his flamboyant belief of not being under any charge. 

This is the blotwhich is so indelible that stained the entire reputation of the 

country which shall remain , overshadowing the hope of completion of this trial. 

Stern legislations and its impact couldn’t overshadow generic discussions 

regarding crime against women because it has always been a common 

phenomenon with no acknowledgement to commute it irrespective of the stern 

legislations being established in order to eradicate the common injustices. 

Where legislation like removing “Triple Talak” was accepted with exuberance, 

at the same time considerably for two years treating the Unnao Rape case with 

careless flippancy. With charges framed against the BJP MLA including 

Sections 363(kidnapping), 376(1)(rape), 366(abducting a woman or compelling 

to marry), 120-B(criminal conspiracy), 109(abetment) of Indian Penal 

Code,186012 and sections 3& 4 of Pocso Act in one hand and on the other hand 

an advertisement in occasion of Independence Day featuring jailed MLA with 

Prime Minister13 of India to glorify the importance of the day, deliberately 

shows the difficulty to either shield the accused till proven guilty or to cleanse 

the obscenity that sprung up lately in relation to the MLA. 

However, the struggles of the Constitution makers didn’t go in vain as when 

fundamental rights are guaranteed to citizens and non- citizens in matter of 

Article 21, stern action for the infringement of the same is well anticipated, as 

the grundnorm made after so many repercussions in the past wasn’t just 

established to make justice indelible for the sake of powerful individuals with 

wrongful intentions and reputation. 

Asserting on the loopholes India currently possesses are the absence of gender- 

neutral laws. Probably because other countries have more equal society than us, 

it isn’t arduous for them to imbibe the same but in our country, acceptance of 

unequal relationship of man and woman in a patriarchal society is paramount 

which needs to be modified. Gender neutrality can help keep “human beings” 
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and not “man and woman” on equal footing which will further initiate laws for 

men assaulted sexually. Society has developed which is why Section 498-A of 

IPC which was a shield for women in illicit relationships and where only the 

male partner could be accused is no more an offence, the Unnao accused has 

been now charged with Section 5(c) and 6 of the POCSO Act which increased 

his sentence, enough women protection laws are getting established eradicating 

the age-old malpractices etc. What lacks is “Equality” as human beings of a 

country which is a fundamental right, an epitome of dignity and liberty everyone 

deserves which in Unnao case is progressing but a speedy recognition is 

required because any further delay will not vindicate the egalitarianism Article 

21 or our Constitution as a whole depicts.   

VIII. Limits of Judicial Hands in Bringing Social Reform and Change 

Article 25 and 26 of the Constitution starts with limitations first and then 

articulates the rights for the very reason that a citizen is a citizen first and then 

Hindu, Muslim, Christian, Sikh, Parsi thereafter. With the Upper House passing 

the triple talak bill and Prime Minister stating “archaic and medieval practice” to 

be confined to the dustbin of history corrected the historic wrongs that were 

continued towards Muslim women. Starting from the Shayara Bano case to the 

innumerable injustices, the majority opinion of the bench regulating, invalidated 

the concept but minority still condemned the interference in personal laws. But 

as Judiciary and Legislature are important limbs of the state trying to protect the 

rights of the individuals, the social injustice towards Muslim women had to be 

scrapped off which marked history in the development of social sphere and the 

democracy we are part of.  

However, there are instances where the main pillars of Judiciary are adroitly in 

their own state of discomfiture and that needs to be eradicated if social change is 

to remain consistent. For instance, the unprecedented step of holding a press 

conference by the four judges of the Supreme Court against the Chief justice of 

India in 2017 shows how ‘justice and corruption’, ’power and languor’, ‘truth 

and perjury’ can become synonymous to each other. From the former Chief 

Justice of India being called as the “master of the roaster” on deciding the 

allocation of cases… to the Chief Justice’s opinion of not being obliged to 

provide reasons for his allocation of cases to different benches (with partiality or 
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impartiality being unanswered) arguments regarding irresponsibilities build. On 

the other hand, open televised hearings and public interviews of judges for the 

very same do not promote independent and fair administration of justice.  

The exasperation of the decision-makers doesn’t terminate right away.  There 

are multitudinous instances where “justice seeking-giving authorities” are 

themselves indignant of the present state of vulnerability the Judiciary is 

heading towards. The cease-work initiated by the Calcutta High Court lawyers 

in the recent past after reiteration over the instant need of the desired number of 

judges, the request was ignored amicably directing again to the deliberate source 

of retribution the common people will have to face ultimately. But as a 

sequacious person tends to accept everything he reads, we the common people 

can accept everything but…Injustice. It might be arduous to descry the 

patriotism within but when it comes to anything that shakes the roots of our 

country, the general sentiment and tonality of voice and emotions is enough to 

break this very “confluence of egalitarianism and vulnerability”.  

Judiciary’s role in yet again correcting a historic wrong comes with the most 

celebrated judgment whereby Section 377 IPC which criminalized same-sex 

intercourse was decriminalized. In 2001, the Naz Foundation India, an NGO 

committed to HIV/AIDS intervention and prevention, filed public interest 

litigation in the Delhi High Court challenging the constitutionality of Section 

377.In 2009, the Court ruled that consensual sex between two adults of the same 

sex was legal. However, the ruling was challenged in the Supreme Court. In 

2013, the Supreme Court reversed the Delhi High Court decision and held that 

section 377 was constitutional.  Following widespread condemnation, the Court 

agreed to hear a curative petition and then referred the matter to a Constitution 

Bench of five judges. The petitioners argued that section 377 violates their right 

to privacy, right to dignity, equality, liberty and right to freedom of expression. 

In the interregnum, the Supreme Court issued a landmark ruling in 

the Puttaswamy case recognizing the right to privacy as a fundamental 

right. After it recognized the fundamental right to privacy in Puttaswamy, the 

court had little choice but to decriminalize homosexuality. And, in that sense, 

this decision was entirely predictable. However, the justifications presented for 

striking down section 377 are important both for India's rights jurisprudence in 

general and for claims currently being agitated by women and minorities in 
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other cases. Therefore, the court's ruling is of enormous significance, even 

beyond the rights of sexual minorities. Crafting innovative remedies for 

violations by adopting expansive readings of constitutional provisions has been 

yet again maintained to bring about the social transformation the study wants to 

exhibit and the country wants to live in. 

“PIL is nothing but another form of constitutionalism which is concerned with 

substantialisation of social justice” said by Justice Bhagwati. In the exuberance 

of return to democracy and in an attempt to renovate its image, Supreme Court 

introduced PIL. Courts took up cases concerning public at large making it as the 

most significant tool to promote judicial revolution and social justice. PIL 

ensured alienating of sufferings caused by fellow human beings. People’s union 

for Democratic Rights vs Union of India, M.C Mehta vs. Union of India ensured 

that apart from the aggrieved, anyone for public interest can utilize PIL. The 

splendid efforts of Justice P.N Bhagwati and Justice VR Krishna Iyer were very 

much instrumental in bringing about this revolution. When there is material to 

show that a PIL petition is nothing but a camouflage to foster personal disputes, 

the said petition is to be struck down. As an important administration of justice, 

PIL should not be ‘Publicity Interest Litigation’ or ‘Private Interest Litigation’. 

If not properly regulated and abuse exonerated it becomes also a tool in futile 

hands to release vendetta and wreck vengeance, as well. There must be real and 

genuine public interest involved in the litigation and not merely an adventure of 

knight errant or pokes ones into for a probe. 

IX. Conclusion 

It is easy to celebrate the achieved social orders but it is arduous to maintain and 

build and assist enforcement of the same. The painful reality takes the look of 

shabby gentility when in a land of diversities, moralities of the liberals and the 

conservatives turn antagonistic. Equality can only be ensured when acceptance 

of similar thought process by mutual consent will happen. The exploration of 

morality through the lens of political ideology giving rise to exclusionary form 

of identity politics needs to stop so that ethnic conflicts might not perturb the 

already achieved social order. Fundamental Rights should be utilized and given 

priority in a way that cases like death of journalists like Gauri Deshpande etc 

doesn’t become an indisputable conjecture for raising voice through one’s own 
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opinions. Women shouldn’t be the prey of unwanted male attention for the 

natural physical orientation, twisting traditions to show normalization of 

harassment against women should stop. There are certain common approaches 

that can renew vigour and help the Government in enforcing the already 

established laws which include education, owning capitalism by making 

workers aware of their contributions otherwise profit is simply theft and 

exploitation if production is more than required and that can stop poor being 

poorer and grinding in poverty, The degree of control our govt has exerted over 

business and the culture of transparency and honesty was evident in the 

improved ranking system of our country in her ease of doing business. It is the 

appetite of these economists for future growth that can help implement more 

stringent policies to enhance the financial capacity. 
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