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Editorial 
 
 
For decades now legal fraternity has been preoccupied with attempts to 
explain the relationship between legal and social change in the context of 
development and society. They viewed the law both as an independent 
and dependent and variable (cause and effect) in society and emphasized 
the interdependence of the law with other social systems. In its most 
concrete sense, social transformation means the change the society 
envisages in keeping with the demands of social, economic, political and 
historical factors. Social change brings about a change in the thought 
process of the people living in the society. Social change also has an 
impact upon the governance of a country. Such changes impact upon the 
rights of the people and also subaltern thoughts.  

Law is the reflection of the will and wish of the society. It is responsible 
for the social transformations. The relationship between law and society 
works in a circular motion. On one hand the law changes the society and 
compels the society to be changed according to it. And on the other hand 
society changes the law as per its demands and needs. Legislated law, 
judicial interpretations, and custom and usages having the force of law 
play an important role in bringing about social change. When law 
changes the society it is the sign of beginning of the development of the 
society. When society changes law it is the sign of maturity of the 
society. The Shahabano case, Vishakha case, transgender case, the 
Nirbhaya case, Shabarimala case, Triple Talaque case environmental 
cases were some of the areas where the commonest of the common man 
was able to raise a voice and say how the law must be, what must be the 
punishment etc. The change required in the society can be initiated by a 
single person also and this has been proved in India right from Raja Ram 
Mohan Roy; Eishwar Chandra Vidyasagar, Dayanand Saraswati to 
Mahatma Phule, Mahatma Baseswar, and Mahatma Gandhi up to  Mother 
Teresa, Baba Amte,  Anna Hazare! Thus the demand takes root and 



PEOPLE’S MOVEMENT AND SOCIAL CHANGE 

 

 

compels the government to either reform the existing laws or make new 
or even delete the existing unworthy laws.  

Education too is a very important instrument of social change.  Social 
change refers to an alteration in the social order of a society.  As a result 
of rapid industrialization,  growing  urbanization  and  changes  in  the 
human  intellect  society  needs  to change  in  order  to  cope  with  the  
gradual  changes.  Education can initiate social change by bringing about 
changes in the outlook and attitude of people. Present education system is 
totally mechanized and homogenising which curbs the individual 
thinking and self-learning.  

Education is the root cause of social and cultural changes that takes place 
within the society. Education has  been and  is  being  played  as an  agent 
of socialization  of the  youth so as to reach the expectations of the 
society. Technology is another instrument of social change and 
development. With the introduction of technology in all walks of life, 
minimal knowledge of technology is the need of the hour.   

Keeping the current developments and the emerging trends in mind, the 
Department of Law, University of North Bengal, had organised the 
National Law  

Conclave on the theme “Law as an Instrument of Social Change: 
Issues, Challenges and Emerging Trends” in November 2019.This 
special issue of the Indian Journal of Law and Justice is an anthology of 
the selected papers presented in the Conclave    which intends obtain the 
bird’s eye view of the changes that have occurred and to ascertain how 
the jurists interpret the phenomenon of change. 

 
 Prof. Gangotri Chakraborty 

Chief Editor
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Legal Recognition of Live-In Relationship: An 
Emerging Trend of Social Transformation in 

India 
Dr. Sangeeta Chatterjee

1
 

 

“The meeting of two personalities is like the contact of two chemical 

substances;  

if there is any reaction, both are transformed.” 

- C. G. Jung2 

Abstract 

Roscoe Pound, the profounder of Social Engineering Theory has clearly declared that, 

the function of law is nothing but to serve the society. Truly speaking, law and society 

have a close nexus between themselves and one cannot be imagined without the other. 

Primary function of law is to serve the society. Only law has the power to establish 

peace and tranquillity in the society. As such, law always has the power to bring social 

change. On the contrary, social change brings legal change and an old law becomes 

obsolete in a new society. Therefore, there exists a cause-and-effect type of relationship 

between law and society, wherein change in one side always brings change in the other 

side. Owing to this contention, law is considered as an instrument of social change.  

 

In this backdrop, a number of legal changes are found in Indian society, which has 

brought social transformation in India. Legal recognition of Live-in Relationship is one 

of such emerging trends in India. Since the year 2005, Supreme Court of India has tried 

to provide legal recognition to Live-in Relationship herein. It has provided many new 

interpretations to this term for the purpose of protecting interests of the parties engaged 

therein. Even, the relationship has got limited statutory recognition under the Domestic 

Violence Act, 2005. No doubt, the legal recognition of Live-in Relationship has brought 

a new social change in India, but has also brought many new questions along with it. 

Some of those could be highlighted hereunder. Whether Indian society has practically 

recognized Live-in Relationship? 

                                                           
1
 LL.M, NET, Ph.D, Assistant Professor, Department of Law, Bankura University, Email – 

 sangeetachatterjeelaw@gmail.com 
2
 QUOTES ABOUT RELATIONSHIPS:,KEEP INSPIRING ME(Last visited on Jul. 25, 2020, 

4:30 PM), https://www.keepinspiring.me/quotes-about-relationships/. 
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 Whether this legal change has truly brought social change in India? Do we need an 

express statute on the subject? Whether the rights of the parties to Live-in Relationship 

could be protected by the Supreme Court Guidelines? Could it be possible to protect 

those rights in near future?  

Hence, objective of the study is to find out the answers of these questions keeping in 

mind the true spirit of Live-in Relationship in India. Also, the study would like to find 

out the pros and cons of this relationship in existing Indian socio-legal scenario as well 

as to provide suggestions for removing the legal challenges thereof. 

Keywords: Live-in Relationship, Rights of Parties, Socio-Legal Scenario, Supreme 

Court 

I. Prologue 

Society is a composite entity formed by individuals. A vacant land or space 
without living beings cannot be called a society. People or population is the core 
element of a human society as well as a state. The four characteristics of a State, 
i.e. population, territory, government and sovereignty would never be complete 
without the first element population. Actually, it transforms a vacant territory 
into a society or a state and only after such conversion there comes the need of 
other two elements, government and sovereignty. If there is no people, there is 
no need of law or governance or the king and those become meaningless. Even 
the democratic form of government is called government of the people, for the 
people and by the people. Therefore, none of the forms of governments, whether 
democratic or monarchical, function without people. Here lies the significance 
of people or population in any given society. 

Then comes the question of law, which is a body of principles made and 
enforced by the state for the purpose of administration of justice. To whom the 
administration of justice is provided? Obviously to the people. It is beyond 
doubt, that a vacant land does not need a law without the existence of the 
people. When people come there, they fight for the ownership of the land and 
then, there is the need of government, king and justice. Law is an instrument for 
prevention of anarchism and statelessness. If there are no people, then who can 
create anarchism? And if there is no anarchism, then what is the function of 
law? It means, people create anarchism and the birth of law is there to prevent 
people from creating anarchism, exploitation, oppression and mismanagement. 
When all these are prevented, a society becomes a just society, which means 
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justice has reached to every people and only law can bring such a just social 
order. In this sense, law and people are directly related to each other. People 
denote society and as such, law and society are directly related to each other. 

In this atmosphere of law and society, a number of social institutions are 
established and flourished, like, family, marriage, kinship, adoption, 
maintenance etc. Among these, marriage is the most powerful social institution 
lies at the very root of the creation of family in a traditional country like India. 
Since the very beginning, the concept of marriage was established only for the 
procreation of children in order to form a family. In Indian society, there existed 
joint family concept and marriage was performed to look after the aged family 
members and to fulfil pious obligations for obtaining merit in the eye of God. 
There was no conception of performance of marriage only for enjoyment of the 
parties.  

Godliness was attached to marriage so much that, marriage was considered as a 
sacrament or a holy union, eternal union and indissoluble union. Marriages were 
considered to be made in heaven and as such, unbreakable by the humans, 
owing to which there was no concept of divorce. Only after the passing of 
Hindu Marriage Act, 1955 and the Special Marriage Act, 1954, the concept of 
sacramental nature of marriage is abolished in India, divorce is recognised and 
indissoluble union of marriage is disregarded. Therefore, a certain kind of social 
change is brought in the institution of marriage in India in the post-
independence era with the hands of enactment of new laws. Similarly, in the 
recent period, another new change has emerged in India, which has shaken the 
very basis of the social institution, called marriage and that is the concept of 
Live-in Relationship. 

Live-in Relationship has questioned the need for life-long social bond of 
marriage. Now-a-days, modernisation has created a complex social life for us, 
where many couple are not interested to carry on the burden of marriage owing 
to adjustments with each other, maintenance of family responsibilities and 
complex legal formalities for its breakdown. They also feel that, love is not 
subjected to any barriers and live-in relationship is much reasonable than 
marriage in the present social scenario of corporate as well as individual 
oriented life style. The crave for live-in relationship is increasing day by day not 
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only for men and women, but also for the homosexual couples, whose marriages 
are not legally recognised in India. This movement has got a new dimension 
since the year 2005, when Supreme Court of India has created history by 
providing legal recognition to live-in relationship by way of judicial 
interpretation. Since then, a new question has emerged, whether statutory 
recognition of live-in relationship is required in India or not, in order to protect 
the four corners of this relationship. 

In this backdrop, the present study would like to define live-in relationship, 
analyse the rationality of existing Indian statutes for protecting the rights of the 
parties engaged therein, judicial interpretation of the issue as well as the merits 
and demerits of creating such relationship. The study would also like to provide 
suggestions for the future success of this relationship in India. 

 

II. What is Live-In Relationship? 

Live-in Relationship is a union in which couples live together. This type of 
living arrangement is more commonly referred to as cohabitation or as a 
common law union. It is mainly the product of western world, but now-a-days it 
has become popular in Indian society also. It is a kind of emotional and sexual 
arrangement, where no forceful legal or social obligation is required. It is an 
alternative to marriage and the people who do not need the social or legal 
sanction of their love, generally enters into this relationship. It is an emotional 
bond, a type of contract between two persons of living together which can be 
ended at any time at the wishes of one of the parties. No ceremony, no social 
gathering is required for having this relationship and two people can have 
intimate relationship without getting marriage. Freedom and privacy are two 
basic elements working under the concept of live-in relationship. 

Theoretically, Live-in relationship refers to an arrangement whereby two people 
decide to live together on a long-term or permanent basis in an emotionally 
and/or sexually intimate relationship. The term is most frequently applied to 
couples who are not married but nevertheless live together ‘as husband and 
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wife’.3 In this respect, it is to be remembered that, ‘living together as husband 
and wife’ is the pre-condition for validity of live-in relationship in the eye of 
law as expressed by the Supreme Court of India. If no relationship like husband 
and wife is found, then it could not be considered as a live-in relationship. 
Prolonged cohabitation ‘as a husband and wife’ is the presumption of live-in 
relationship having the legal recognition like marriage. 

 

III. Reasons for Live-In Relationship 

Live-in Relationship is not popular among the ordinary middle class peoples of 
India owing to their social and moral values, rather it is much prevalent among 
higher and lower strata of the society. Higher class people do not bother about 
social or moral criticism and generally enjoy freedom due to their monetary 
standard. Similarly, lower class people having no monetary freedom may also 
easily go for live-in relationship in lieu money for having a good standard of 
living. In a popular Hindi movie, few years back, a certain kind of relationship, 
called ‘Contract Marriage’ was shown, which was made in lieu of money. Such 
a kind of marriage has no recognition in the eyes of law, therefore, it is nothing 
but a type of live-in relationship. A poor lady in the movie, was forced to go for 
such relationship owing to her monetary status. Hence, it is clear that, where 
money matters, this relationship might be entered into disregarding the age-old 
Indian socio-cultural and moral values. Similarly, it could be entered into owing 
to other reasons also. 

People choose to go for live-in relationship instead of marriage due to the 
following reasons :- 

� They would like to test compatibility for each other before marriage. 

� Sometimes they want to establish financial security before marriage. 

                                                           
3
 DR.ANAND KUMAR TRIPATHI, LIVE-IN RELATIONSHIP: EMERGING TRENDS IN INDIA 

AND EUROPE,13, see in DR. BIMALN. PATEL ET AL., LIVE-IN RELATIONSHIP AND 

SURROGACY: LEGAL IMPLICATIONS AND SOCIAL ISSUES(1
st

ed.,2012).  
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� When the parties are unable to legally marry themselves for reasons like 
subsistence of previous marriage, same-sex, illegality of inter-racial or 
interreligious marriages, they go for live-in relationship. 

� Living with someone before marriage in order to avoid divorce. 

� It is also a way for polygamists to avoid breaking the law. 

� It is a way to avoid the higher income taxes paid by some two income 
married couples. 

� People who find little difference between the commitment to live together 
and the commitment of marriage.  

� Some individuals also may choose cohabitation because they see their 
relationship as being private and personal matters and not to be controlled 
by political, religious or patriarchal institution. 

� Some couples prefer cohabitation because it does not legally commit them 
for an extended period, and because it is easier to establish and dissolve 
without the legal costs often associated with a divorce.4 

 

IV. Types of Live-In Relationship 

Live-in Relationship may be of different types. Research showed that, couples 
who live together can be, generally, divided into four categories:- 

1) Informed: A couple with clear ideological objections to marriage 
as an ‘institution’ who have chosen an alternative form of relationship. 
These couples are more likely to have a grasp of their legal position and 
to have made some kind of provision for each  other. 

2) Uninformed: People who have made wrong assumptions about their 
legal position.  Particularly vulnerable are those who believe they have 
some form of rights with regard  to shared property or with regard to 
children.  

                                                           
4
 BINDURAJAN. T.HINDU MARRIAGE AND LIVE-IN RELATIONSHIP : A WOMAN’S 

RIGHTS PERSPECTIVE,3, see in DR. BIMALN. PATEL ET AL., LIVE-IN RELATIONSHIP AND 

SURROGACY: LEGAL IMPLICATIONS AND SOCIAL ISSUES(1
st

 ed., 2012). 
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3) Reluctant: Those who would prefer to be married but are unable 
to, either through a partner’s inability or unwillingness to marry. With 
the presence of children there is  an additional incentive for a reluctant 
partner to stay because of the financial pressures involved in leaving. 

4) No-Choice : This overlaps with the previous category, but also 
includes heterosexual couples too closely related to marry and never-
divorced couples. Same-sex couples are  also included in this category 
when there is no other legal option.5 

Though there are four kinds or types of live-in relationships, but these are not all 
enough and can also be divided into other types. Moreover, these cannot be 
divided into water-tight compartments and sometimes one may overlap into the 
other, like the cases of Reluctant and No-Choice types of live-in relationship. 

 

V. Pattern of Development of Live-In Relationship 

The recognition and legal protection of couples living togetherwithout 
traditional marriage differs according to traditions of each country. The pattern 
of development of this union can be regarded as a four stage process6 :- 

���� An unusual habit of a small minority: It may be found as a habit of a 
small  minority and not accepted by the others, as such it is called an 
unusual habit. It is also  found sometimes among the tribal sections of 
the society as their custom, who are also minority section of the society. 

���� A prelude to marriage:As already discussed, it is used by some 
couples as a precursor to marriage to test their compatibility and to 
avoid the chances of divorce  among them after marriage. 

���� Socially accepted as an alternative to marriage:Where live-in 
relationship is  socially accepted as an alternative form of marriage, 
then the parties can enter into such  relationship in overwhelming 
manner and there is no chance of social unacceptance. 

                                                           
5
TRIPATHI, ,Supra note14. 

6
 Id. 
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���� Indistinguishable from marriage in terms of commitment and 
parenting:When the parties of live-in relationship are committed to 
each other regarding love and parenting of the children, then no 
distinction is found between marriage and live-in  relationship. In 
those cases, there is no need of marriage between the parties. 

These are the stages of process or development of live-in relationship in 
different countries. It should be mentioned in this respect that, the third and 
fourth stage is found only in the western countries, where social recognition of 
live-in relationship is existing. Even the second one is also very common in the 
western society as a precursor to marriage. But, in India, it is not socially 
recognized and as such, it is practiced only as an unusual habit of a small 
minority.    

 

VI. Historical Background in India 

The phrase ‘live-in-relationship’ might be a newly coined term in post-modern 
India, butthis relationship can be traced back to the origin of humans i.e. Adam 
and Eve. They could be termed the first non-married couple in history. As the 
institution of marriage did not exist then, neither Adam nor Eve was aware of 
the status of their relationship. In the Vedic period or thereafter, there was no 
formal recognition of live-in relationship in India, but informal use of the 
activity was found altogether. Following discussion will clearly explain the 
scenario. 

���� MaitriKarar 

In Gujarat, people of two opposite sex used to enter into a written 
agreement to befriends, live together and look after each other and in 
which woman had no right toexercise any claim on the man during or 
after the relationship beyond friendship, wasknown as ‘MaitriKarar’. 
The man in such relationships was always married and thewoman was a 
single woman who was also responsible for the sustenance of her 
parentalfamily. When the story of maitrikarar blew up in the media 
many years ago, it wasdeclared illegal. 
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���� GandharvaVivah, E.g.Dushyanta – Shakuntala 

In Gandharva's form of marriage, a man and a woman mutually decide 
to live together. This neither involves the family of the couple nor a 
particular ritual to solemnize the marriage. It is just a verbal 
commitment without any marital rituals, witnesses, and family 
participation. The marriage of King Dushyanta and Shakuntala is an 
example of the history of this class of marriage. 

���� Bengal Sadar Courts in 1817 

Even this arrangement of GandharvaVivah got legalized in some of the 
Bengal Sadar Courts in 1817. Bythe time passes, people started 
forgetting this arrangement, and hence it is no more inexistence.7 

The truth is that provision similar to the Live-in relationship was prevailing in 
India, notfrom the colonial time but, its roots go to medieval history. Hence, it 
would be wrong to saythat it was a new concept introduced by the British or 
adopted by the influence of thewest.8 

 

VII. Legal Definition of Live-In Relationship 

Live-in Relationship is not legally defined in any of the Indian statutes. It is only 
under the auspices of the Supreme Court of India that, live-in relationship has 
got legal recognition in India. In the case of D. Velusamyv. D. 
Patchaiammal

9,The Hon’ble Supreme Court of India has observed that, the 
relationship which is in the nature of marriage will be only recognized under the 
concept of live in relation. The Court has opined that merely spending few 
weekends or one-night stand would not make domestic relationship. 

 
                                                           
7
 UJJAWALSATSANGI& PANKAJ SEVTA, MARRIAGE AND LIVE-IN RELATIONS : TWO 

FACES OF THE COIN – A STUDY OF INDIAN SCENARIO,50, see in  DR. BIMALN. PATEL ET 

AL., LIVE-IN RELATIONSHIP AND SURROGACY: LEGAL IMPLICATIONS AND SOCIAL 

ISSUES(1
st

 ed., 2012). 
8
 Id.  

9
 D. Velusamy v. D. Patchaiammal,,A.I.R.1809 S.C. 2005(India). 
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In that case, the Supreme Court has prescribed Four Tests for validity of live-in 
relationship. Those tests are:- 

� Legal age to marry. 

� Qualify to enter legal marriage. 

� Must be unmarried. 

� Voluntary cohabitation as being akin to spouses should be for 
considerable period of time. 

According to the Supreme Court, all the essential elements for solemnization of 
a valid marriage should be present in case of live-in relationship. Therefore, the 
parties should have the legal age to marry, they should qualify the other criteria 
for entering a legal marriage, must be unmarried and should have voluntary 
cohabitation between them similar to spouses for a significant period of time, so 
that, existence of marriage like situation can beeasily presumed from their 
relationship. In the absence of these elements, validity of live-in relationship 
could not be proved before the courts and protection of the rights of the partners 
therein could not be possible. 

 

VIII. Live-In Relationship When Permissible 

The permissibility of live-in relationship is granted in the case of S. Khushboo 
v.Kanniammal.10The Apex Court has said in the case that, there is no law which 
prohibits Live-in Relationship or Pre-marital Sex. It is a part of Right to Life 
and Personal Liberty of a man and woman and their living together without 
marriage is not an offence. It is also held that, it is a part of Right to live with 
dignity under Article 21 of the Indian Constitution and a woman, though living 
in a live-in relationship, she is also entitled to a dignified life. But it is 
permissible only in unmarried major persons of heterogeneous sex. Otherwise it 
would amount to adultery. The apex court in that case, only allowed the live-in 
relationship of heterosexual persons and not the homosexual persons, the reason 
might be the existence of Section 377 of the Indian Penal Code, 1860. 
Moreover, on the basis of the decision in D. Velusamy case in 2005, a legally 
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valid live-in relationship should satisfy all the conditions of a valid marriage. 
Therefore, the conditions which amount to adultery in case of a valid marriage, 
should also be called adultery in case of live-in relationship. Hence, the apex 
court has defined the four corners of live-in relationship, outside of which the 
case would become adultery. 

 

IX. Live-In Relationship of Homosexual Persons 

When the Supreme Court of India has legally recognized the live-in relationship 
in 2005, it has only allowed such kind of relationship among the heterosexual 
persons, but with the passage of time, situation has changed and now the court 
has legally recognized the consensual adult sex among the two homosexual 
persons. Therefore, now the live-in relationship of homosexual couples is also 
allowed.In the case of Justice K. S. Puttaswamyv. Union of India (24th Aug 
2017)

11
, the Supreme Court has recognized that the Constitution has guaranteed 

the Right to Privacy as an intrinsic part of the Right to Life and Personal Liberty 
under Article 21 of the Indian Constitution.The judgement was interpreted as 
paving the way for the eventual decriminalization of homosexuality in India. On 
the basis of this decision, the Supreme Court in Navtej Singh Joharv. Union of 
India (6

th
 Sep 2018)

12case has found that, criminalization of sexual acts between 
consenting adults has violated the Right to Equality guaranteed by Article 14 of 
the Constitution of India and has therefore, overruled the decision in Suresh 
Kumar Koushalv. Naz Foundation (11th Dec 2013)13case.The court has held 
that "the choice of whom to partner, the ability to find fulfilment in sexual 
intimacies and the right not to be subjected to discriminatory behaviour are 

intrinsic to the constitutional protection of sexual orientation".However, other 
portions of Section 377 relating to sex with minors, non-consensual and non-
vaginal sexual acts remain in force as a punishable offence. 

Finally, this Navtejcasehas created a history in the sphere of homosexual sex in 
India breaking the long chain of considering it as an objectionable activity and 
punishable offence. This case has also legalized homosexual live-in relationship 
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in India. Though homosexual live-in relationship is not legally recognized in 
2005 or 2010, but now it is recognized after the decision in 2018. It is a kind of 
paradigm shift in the field of legalization of live-in relationship in India. 

 

X. Legal Protection ofLive-In Relationship in India 

Though live-in relationship has got legal recognition under the auspices of the 
Indian judiciary only and still there is no express statutory protection of this 
relationship in India, but a number of Indian legislations have given implied 
protection to the rights of the parties to live-in relationship. Those legal 
provisions are discussed below :- 

���� Section 114 of the Indian Evidence Act, 1872 

Section 114 of the Indian Evidence Act, 1872says that, the court may 
presume the existence of certain facts on the basis of circumstances. 
With the application of this section, the court can easily draw the 
contention of ‘presumption of marriage’ in case of prolonged and 
continuous cohabitation between the parties as husband and wife. 
Whenever that is proved, live-in relationship will get the legal status and 
the female  partner will get the status of wife. 

���� Protection of Women from Domestic Violence Act, 2005 

Section 2(f)of the Act defines ‘domestic relationship 'which includes the 
term ‘relationship in the nature of marriage 'within it. The phrase 
‘relationship in the nature of marriage’ used herein is wide enough to 
include a ‘live-in relationship 'within its ambit. As per Section 2(f), the 
Act has not only applied to the married couple but also the ‘relationship 
in the nature of marriage’. Section 2(a) of the Act defines ‘aggrieved 
person’ as ‘any woman who is, or has been, in a domestic relationship 
with the respondent and who alleges to have been subjected to any act 
of domestic violence by the respondent’. A woman in a domestic 
relationship can claim remedies in the occurrence of physical, mental, 
verbal, or economic abuse. The abused women have been granted 
several rights and protections under this Act. If the magistrate is 
convinced of any domestic violence, he can pass orders prohibiting the 
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accused from indulging in activities that affect the victim. Therefore, 
this Act is the only law which provides express statutory protection to 
the female partner of live-in relationship. 

���� Dowry Prohibition Act, 1961 

This Act does not expressly applicable in cases of live-in relationship 
and the court has held that, dowry is a label for demand of money in 
cases of marriage and as live-in relationship is not a formal or 
ceremonial marriage, no question of dowry is involved therein. 

���� Maintenance under Hindu Marriage Act, 1955 

According to D. Velusamy case, four essential requirements must be 
fulfilled in order to get legal status of the wife by a female partner of 
live-in relationship as well as to get maintenance. Therefore, if those 
pre-conditions are fulfilled, a female partner of live-in relationship will 
get maintenance under this Act.  

���� Maintenance under Section 125 of Code of Criminal Procedure, 
1973 

Section 125 of the Cr.P.C. deals with the maintenance of ‘wife’ under 
the Act and defines the term ‘wife’ as : ‘wife includes a woman who has 
been divorced by, or hasobtained a divorce from her husband and has 
not remarried.’ Therefore, the section does not expressly include a 
female partner as a wife within its scope and ambit.In 2003, the 
Malimath Committee on Reforms of Criminal Justice System, has 
recommendedan amendment of the word ‘wife’ in Section 125, of the 
Criminal Procedure Code,1973to include ‘a woman who is living with 
a man for a reasonable period’. Again in June 2008, The National 
Commission for Women has made a recommendation to the Ministry of 
Women and Child Development to include a live-in female partner for 
theright to maintenance under this section. Supreme Court in 
Chanmuniyav.VirendraKumar Singh Kushwaha

14 case, has 
interpreted this section in the light to those  recommendations and 
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has awarded maintenance to the female partner of the live-in 
relationship. But, no concrete amendments have been made so far on the 
issue. 

���� Rights of Children Born Out of Live-In Relationship 

The status of children born out of live-in relationship is also a debatable 
issue. Section 16 of the Hindu Marriage Act, 1955 provides legitimacy 
to all children born out of annulledHindu marriages. Likewise, Section 
24 of the Special Marriage Act, 1954 provides legitimacy to all children 
born out of annulled inter-religious marriages. Similarly, Section 21 of 
the Divorce Act, 1869 provides legitimacy to all children born out of 
annulled Christian marriages. Therefore, there is no doubt that, if live-in 
relationship is not recognized as a marriage, then also the children will 
be legitimate and will inherit their parents’ property. But they are not 
entitled to ancestral property. If the relationship satisfies the 
requirements of a valid marriage, the children will be entitled to all the 
rights of property and succession like any other children of a valid 
marriage considering the innocence of the children.   

 

XI. Advantages of Live-In Relationship 

Live-in Relationship may have the following advantages:- 

� It is convenient for career oriented women as their freedom of personal 
activities continues without any interference and pressure of 
commitment.  

� Such relationship is easier to enter and exitrather than marriage as it 
does not have any formalities or customary rites. 

� Absence of huge monetary involvement unlike ceremonial marriage is 
another  advantage. 

� Absence of dowry is the next benefit. 

� Easily breakable nature which is contrary to the marriages having 
stringent divorce laws. 
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� Beneficial for the homosexual persons whose marriages are not yet 
legally recognized.  

 

XII. Disadvantagesof Live-in Relationship 

Apart from the advantages of live-in relationship, it has certain disadvantages, 
like:- 

� Due to the absence of formal concept of husband and wife, there is 
absence of bonding between the parties in many cases. 

� Abandonmentof each other is easily possible by the parties which makes 
the women ultimate sufferers. 

� It may lead towards the promotion of adultery in the society by 
destroying the social  cohesiveness. 

� Absence of specific laws on maintenance, succession, guardianship etc. 
makes the women and children ultimate sufferers. 

� The ‘reasonable’ time after which the parties will be treated as husband 
and wife is unclear. 

� Live in relationship is individualistic unsuitable to typical Indian family 
oriented conception.  

 

XIII. Suggestions for Future Betterment 

Keeping in view the above disadvantages, the following suggestions may be 
provided for better future of live-in relationship in India:- 

� Concrete law is required on the issue. 

� Rights of women in such relationships should be secured. 

� Rights of children born out of such relationships should be protected. 

� Rights and responsibilities of parties involved therein should be 
clarified. 
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� The reasonable time limit after which parties in live-in relationship 
could be treated as husband and wife should be cleared. 

� Rights of homosexual couples having live-in relationship should be 
clarified and protected. 

 

XIV. Epilogue 

Live-in couples are largely found from professions, like entertainment, 
modeling and media. If relationships are becoming more cross-cultural, they are 
also more contractual now leading to more clear-cut expectations from each 
other. Few people opt for these relationships because they do not believe in 
marriage. Hence, it has become a very feasible option for some couples.  
Though Indian society has theoretically recognized Live-in Relationship, but has 
not practically accepted it. Social non acceptance may become the main reason 
for failure of legal recognition. Therefore, this legal change has brought only 
partial social change in India, because just a minor section of the society has 
started practicing this relationship.In order to define the four corners of live-in 
relationship, we need an express statute on the subject.The rights of the parties 
to Live-in Relationship could not be protected by the Supreme Court Guidelines 
in the totality unless and until an express statutory recognition including social 
acceptance of the relationship is there. We hope for the better protection of those 
rights in near future.Finally, it is not easy to establish this relationship as a 
countervailing factor to marriage in India owing to the typical traditional socio-
cultural atmosphere in India.  
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Abstract 

In a free and democratic country law is used as an instrument of social change and 

social transformation as well. In India, after independence, the independent Indian 

government had to face lots of challenges relating to removing of existing economic and 

social disparities among different class of people. So many steps have been taken to 

eradicate the imbalances of status of different classes and castes prevailing in the 

country. Affirmative action or reservation of seats in educational institutions and public 

employments is one of them. Affirmative action to eradicate the imbalances brought a 

great change in the social status of the backward classes people including the schedule 

castes, scheduled tribes and other backward classes. The thrust of this research paper is 

to make a thorough examination whether after elapse 73 years of reservation policy, any 

changes occurred in the economic status or social status of these classes? That needs a 

critical analysis. 

Key words: Social Transformation, Affirmative Action, Reservation, Educational 

Institutions, Social Status. 

 

I. Introduction 

The caste system which divided Indian society into different upper class and the 
lower class, was the great source of all sorts of inequalities in Indian society. 
Therefore, besides having equality provision in the constitution, we needed to 
have some affirmative action of the government and that was well conceived by 
the framers of the constitution. As we know that in a free and democratic 
country, law can be used as an instrument of social change and social 
transformation, so it was felt necessary to have some special provisions to bring 
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about the changes in the lives of historically deprived and suppressed class of 
people 

In India, the reservation is treated as a tool of social transformation for the 
purpose ofbringing changes in the present social order by providing reservation 
in the educational institutions and in the public employment to the Scheduled 
castes, Scheduled Tribes and the Other Backward Classes of people of the 
society. For backward people the reservation policy is nothing more than a form 
ofsocial engineering designed to address centuries of oppression and 
discrimination, extremeinequalities in the distribution of educational 
opportunity, share in government jobs and voicein decision making. But the 
results speak something different. There is a long standing debate about whether 
affirmative action is desirable at all, in any form, regardless of which social 
identity is used as a criterion. The new instrumentalities didnot work in the way 
in which it supposed to. The empirical assessment and intuitions assessment 
both suggest that something quite different was happened out there. India’s 
affirmative action programme is primarily caste-based, although there are some 
affirmative actions for women in the electoral sphere. The thrust of this research 
paper is to make a thorough examination of the working of the affirmative 
action in India and to examine the extent of changes these actions brought in the 
status of the Scheduled Caste and Scheduled Tribe people. The author takes this 
opportunity to draw a picture of the real situation and the challenges before the 
legislature in this regard. 

 

II. Problem of Caste System and the Plight of Scheduled Castes and 
Scheduled Tribes 

The Indian society based on the traditional exploitative philosophy of 
“Chaturvarna’ had led to an unequal socio-economic power structure. The evils 
of caste-based society under the guiding principle of Manusmritiwritten by 
Manu before thousands of years have resulted ineconomic and political 
decision-making process over the years which mis-represent the social and 
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economic interest of vast section of population3.Caste gives its directions for 
recognition acceptance, consecration and sacramental dedication and vice-versa, 
of a human being on his appearance in this world. It has for infancy, pupilage 
and manhood, its ordained method of sucking, sipping, drinking eating and 
voiding, of washing ring sing, rising and reclining; of moving, visiting and 
traveling, of speaking, reading listing, and reciting and of meditating, singing 
working, playing and fighting. It has its laws for social and religious rights, 
privileges, and occupations; for instructing training and educating; for 
obligation, duty and practices; for divine recognition, duty and ceremony, for 
errors, sins, and transgressions; for intercommunion avoidance, and 
excommunications; for defilement, ablution, and purification; for fines, 
chastisements, imprisonments, mutilations, banishments, and capital executions. 
It unfolds the ways of committing what it calls sin, accumulating merit, and 
losing merit. It treats of inheritance, conveyance, possession, and dispossession; 
of bargains, gain, loss and ruin. It deals with death, burial, burning; and with 
commemoration, assistance and injury after death. It interferes, in short with all 
the relations and events of life and with what precedes and follows life.4 

It is obvious that such a system of social stratification divides the society into 
thousands of small, hereditary and endogamous groups, each cluster of groups 
having its own distinctive set of customs and practices, which together form a 
hierarchy. Each such group of caste or jati is associated with one or more 
traditional occupations and related to the other by means of an elaborate division 
of labour. Each caste pursues, within limits, its own style of life, having 
distinctive customs in the matter of dress, diet, rituals, etc. and is characterized 
by a degree of social and cultural identity within the country every region has its 
distinctive culture as well as its distinctive patterns of castes and sub-castes. 
Moreover, a particular caste is a complex group, a successive inclusion of 
groups of diverse orders or levels, in which different functions are attached to 
different levels. Finally, for more than a group in the ordinary sense the caste is 
a state of mind, a state of mind which is expressed by the emergence, in various 
situations, of groups of various orders generally called castes. The caste systems 
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is above all a system of ideas and values, a formal, comprehensible, rational 
system, a system in the intellectual sense of the term.5 

On account of their birth in the lower class of the society the so-called lower 
casts have to face various disadvantages like low status, poverty, social 
deprivation etc, which made them impoverished from societal welfare. There is 
a huge difference system and the class system, division of classes in the society 
something of non-hereditary in nature but caste system is of hierarchical in 
nature. Within the purview of caste system, it is a division which is made on 
unreasonable notes, this caste system is the main factor to encourage the 
division of backward classes in India, which forms a pillar of Indian society. 

 

II.I. Scheduled Castes 

These people belong to the last Verna namely the Sudras and Atisudras, 
Avarnas include many caste groups which have suffered many social and 
economic inequality since the ages. Particularly those people who were outside 
the Vena system were known as Avarnas or Panchmas or Antyajas. They were 
externally in the sense that they were required to stay outside the village 
settlements6. The concept was attached to them they were treated as untouchable 
caste in India was officially defined as the depressed caste in 19327. Gandhiji 
named them “Harijans” where Hari means God;  jans means people and thus 
“Harijans” means people of God. This word in Marathi, Gujarati, Hindi and 
other languages means a child whose father identity is unknown, and hence a 
bastard progeny. Therefore, the name Harijan was not only disliked but was 
hated and opposed by untouchables. Surprisingly enough, their reaction to the 
word Scheduled Caste or even to the word untouchable is not that sharp8. 
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What underlines untouchability is the notion of pollution defilement and 
contamination. Referring to the notion of purity Ghurye9 has said: “Before 800 
BC, we find the idea of ceremonial purity almost full-fledged and even 
operative in relation not only the despised and degraded group of people called 
“Chandal” but also the forth order of society, the Sudra”. Ambedkar10 has, 
however, maintained that while the impure as a class came into existence at the 
time of Dharmasutras, the untouchable came into being much later than 400 
A.D. Ambedkar has further said, “if Anthropology is a science which can be 
depended upon to determine the race of the people, then the result obtained by 
the application of Anthropometry to the various strata of Hindu society 
disapprove that the untouchable belong to a race different from Aryans and the 
Dravidians. The Brahmins and the untouchable belong to the same race.”The 
economic condition of the Sudras also reveals the low position that they 
occupied in the hierarchy of society. The cases of Sudras possessing cattle’s and 
wealth were very race. Mostly they worked as landlers labourers on farms and 
as domestic servants. One Sutra mentions that “Sudras have to earn their 
subsistence only by servicing the higher Varnas.11” 

The untouchable was not allowed to enter the house of the higher ups. However, 
he was allowed to work as a labour during construction, repair or storing the 
grains, etc. But later the house was purified by sprinkling cow urine or cow 
dung. If the Scheduled Caste touched the utensils and other things, then non-
inflammable things were to be put on fire and then purified by sprinkling cow 
urine, while things like clothes were to be purified by only sprinkling cow urine. 
Water had to be purified by mixing cow dung if it was touched by a Scheduled 
Caste. Food was seemed to the Scheduled Caste only outside the house in lives 
or broker vessels which were to be watched by him before and after use. A caste 
served only the castes above it and since the Scheduled Caste was the lowest 
caste they had to serve all castes and no caste served it. 

The Scheduled Caste people were not allowed to walk on public roads or enter 
temple. In the court of justice, he had to shout from the appointed distance and 
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take his chance of being heart. This is because he was prohibited from entering 
the village or town and hence virtually prohibited from employment, business 
and contact with the people.Due to prolongedsocial discrimination based on 
caste system led to social, educational and economic backwardness and which 
ultimately led to poverty. 

 

II.II Scheduled Tribes 

Unlike the Scheduled Caste the Scheduled tribes was not the victim of any caste 
system. Because of their love and attachment to the nature and long residing in 
the far-flung areas, kept them away from the main-stream life and that made 
them backward. The term includes many castes, subcastes and tribes into the 
fold of Scheduled Tribe. They were also the victim of exploitation by the other 
people in the society. The Scheduled Tribes are also getting preferential 
treatment in all fields like the Scheduled Castes. 

  

III. Social Engineering Through Affirmative Action 

The Constitution of India set out to redress the historic injustices and correct the 
manifest imbalance in matters of higher education and public employment by 
delineating an “equality code”. Article 14 guarantees equality before the law and 
the equal protection of law for all persons. Article 15(1) prohibits discrimination 
of any citizen on grounds only of religion, race, caste, sex, or place of birth. 
Article 16(1) guarantees equality of opportunity for all citizens in matters of 
public employment. A related provision is Article 29(2) which prohibits denial 
of admission into any state-maintained or state -aided educational institution on 
grounds only of religion, race, caste or language. These Articles, which are 
individual-centric, guarantee formal equality. They express distaste for 
classifications based on certain markers of identity12. 

On the other hand, clauses (3) to (5) of Article 15 and of Article 16, and Article 
46 (which is part of the legally unenforceable Directive Principles of State 
                                                           
12

. K. ASHOK VARDHAN SHETTY, CAN THE TEN PER CENT QUOTA FOR ECONOMICALLY 

WEAKER SECTIONS SURVIVE JUDICIAL SCRUTINY?1-2 (2019). 



IJLJ - Vol. 11 No. 1(Part-II)      ISSN: 0976-3570 

23 

 

Policy), are intended to promote substantive equality. They provide the basic 
framework for positive discrimination in favour of the grossly under-represented 
and pathetically neglected sections of the society. For instance, Article 15(4) 
provides for ‘special provision’ (which includes reservation) in admissions to 
educational institutions for “socially and educationally backward classes and for 
Scheduled Castes and Scheduled Tribes” while Article 16(4) provides for 
reservation in public employment for “backward classes” which are “not 
adequately represented in the services under the State”. Article 46 urges the 
State to promote the educational and economic interests of the weaker sections, 
especially SC and ST, and protect them from social injustice and all forms of 
exploitation. All these Articles are group-centric because in so far as individuals 
had suffered discrimination historically, it was because of their membership of 

certain groups – as women, as lower castes and so on13.  

 

IV. Affirmative Action and Social Transformation 

Affirmative action, commonly alluded to as reservation, is one of the few policy 
instrumentalities provided in the Indian Constitution to peck a new socio-
political order based on equality and justice. On the one side, the policy seeks to 
compensate for the unprecedented discrimination heaped on the marginalized 
sections of the society, and on the other side to empower and integrate these 
people with the mainstream society, in a sense to oversee their transformation 
from the status of subjects under ancient regimen to that of citizens in a modern 
democratic polity14. 

The fact that the two groups enter the labour market with substantial differences 
in education levels indicates pre-market discrimination. There is plenty of 
evidence which documents the substantial gaps between SCs and Others in 
access to education, quality of education, access to resources that could enhance 
learning, and also of active discrimination inside schools by teachers. Such pre-
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market discrimination insures that outcomes will necessarily be unequal, even if 
there were no active labour market discrimination. The evidence on persistence 
of caste-based economic discrimination in rural areas is perhaps not as 
surprising as the evidence from urban areas, especially in the modern, formal 
sector jobs. In rural areas individuals are more easily identified by their caste 
status and presumably are more inclined to pursue caste based occupations 
given the correspondingly lower spread of the modern, formal economy. Caste 
is supposed to be anonymous in urban settings; identification of caste is 
difficult, since it is not phenotypically ascriptive15. Additionally, urban markets 
are supposed to respond to “merit” and so even if hypothetically, caste could be 
identified. In the first major correspondence study in India, sent out exactly 
identical resumes to private companies, both domestic and MNCs, in response 
to newspaper advertisements in New Delhi during 2005-06. The only difference 
in the resumes were the easily identifiable names of applicants: Hindu upper 
caste, Hindu Dalit and Muslims. The study revealed significant differences in 
call-backs between Hindu upper castes and the other two categories. These 
findings are confirmed by Siddique (2009) in a study of Chennai. She 
additionally tests for the interaction between caste and gender and finds that the 
lowest call-backs are received by Dalit women. There are studies of hiring 
practices which emphasize the role of networks and that of informal and 
personalised recruitment, where “who you know” is often more important than 
“what you know”. In a college-to-work study, which tried to uncover the exact 
pathways through which discrimination manifests itself. However, managers use 
caste and region to determine merit. In view of the unambiguous evidence on 
discrimination, Affirmative Action becomes essential to guarantee 
representation to Dalits in preferred positions.  

It should be noted, however, that affirmative action in India, due to the specific 
forms it takes, is not a complete remedy for discrimination, if not for any other 
reason than the fact that such action is applicable only to the public sector, 
whereas the evidence of discrimination is overwhelmingly from the private 
sector, which is becoming increasingly important in the Indian economy. 
Compensation for historical wrongs, social policy ought to compensate for the 
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historical wrongs of a system that generated systematic disparity between caste 
groups and actively kept untouchables at the very bottom of the social and 
economic order. Coming to the gross violations against particular castes 
resulting from centuries of untouchability, the argument of compensation for 
historical wrongs could be, and has been used as one of the elements in the case 
for Affirmative Action. However, the case for Affirmative Action as a 
compensation for contemporary exclusion is just as strong, even if one did not 
view it as necessary to remedy historical exclusion16. 

 

V. Assessment of the Affirmative Action 

V.I Implementation of Quotas in Higher Education 

Assessing Affirmative Action in Higher Education,all available evidence 
indicates that a large majority of SC-ST candidates owe their presence in 
institutions of higher education because of reservation policies. The most 
common criticism of the Affirmative Action measures is that they go against the 
consideration of merit and efficiency by allowing candidates access to preferred 
positions in higher education and public sector jobs that they would otherwise 
not have access. The first part of the statement can actually be verified 
empirically. However, until recently, there was a surprising dearth of detailed 
empirical studies on India and the debate proceeded more on the basis of 
preconceived beliefs, rather than on the basis of hard evidence. It should be 
noted as a general point, though, that the discussion on merit is conducted as if 
merit is a neutral, objective characteristic, independent of the standard used to 
measure it, similar to height or weight or the number of teeth. Consequently, 
exam scores are a relatively uncontroversial instrument for allocating scarce 
seats in institutions of higher education. The reality is that “merit” is extremely 
hard to measure in a standardized way and examination results, while widely 
used as a proxy for merit, may not be the best gauge. Whether every percentage 
difference in exam scores reflects a qualitative difference in “merit” is a moot 
point. Finally, the debate over lower entry scores for SC-ST misses the value 
added from being admitted to a prestigious institution of learning. The focus on 
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drop-outs of quota students detracts from the success stories – those who 
successfully complete their program17. 

V.II Implementation of Quotas in Government Jobs 

In the topmost categories of officers, Group A or Class I jobs, between 1964 and 
1984, the share of SCs increased from 1.6 to only 7 per cent. However, the 1994 
to 2004 phase saw a sharper increase, such that in 2004, their share was 12.2 
percent. (The corresponding shares for STs are 0.3 and 1.7, which went to 4.1 in 
2004, as against a population share of around 7 percent). This reflects the 
aftermath of the Mandal phase, which created the space for a greater assertion of 
Dalit or low caste activism, one consequence of which was better 
implementation of quotas. Interestingly, in 2004, only 4 percent of Group A 
officers were OBCs, which is the same proportion as the STs. Before the 1990s, 
for years, quotas remain unfulfilled, for reasons of “indifference/hostility on the 
part of the appointing authorities, insufficient publication of vacancies and the 
sheer expense of application. At the higher levels or promotion stages, formal 
and informal procedures had operated to keep out the SCs, such as ad hoc and 
temporary positions, elimination through personal evaluation procedures like 
interviews, personality tests and unfair adverse entries in confidential records . 
As one goes down the hierarchy, the representation of SC-ST increases, with as 
many as 80 percent of the cleaners being SC in 2007. Overall, the Group D 
category has always had more SCs than their share in the population, even 
excluding sweepers. This suggests that within government, all the low-paid and 
low-skill jobs are dominated by SCs. In all the opposition to affirmative action, 
there is never any protest against over- representation of low castes in low 
paying jobs. In other words, as long as Dalits don’t compete in traditional upper 
caste bastions or “stay where they belong”, it is obviously considered 
acceptable18. 

The program has shown substantial redistributive effects in that access to 
education and jobs spreading wider in the caste spectrum than earlier, although 
redistribution is uneven throughout the beneficiary groups. There is evidence of 
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clustering but Galanter believes that these reflect structural factors, since the 
better situated enjoy a disproportionate share of the benefits in any government 
program, not just in affirmative action programs19. The vast majority of Dalits 
are not directly affected by affirmative action, but reserved jobs bring a 
manifold increase in the number of families liberated from subservient roles. In 
the short run, beneficiaries might get singled out and experience social rejection 
in offices, college hostelsand other set ups where they are introduced through 
affirmative action. However, in the long run, education and jobs weaken the 
stigmatising association of Dalits with ignorance and incompetence. Moreover, 
“resentment of preferences may magnify hostility to these groups, but rejection 
of them exists independently of affirmative action programmes”. 

Reserved seats do provide representation to SC-ST in legislative bodies, but that 
may not get reflected in enhanced, targeted policies towards these groups for 
several reasons. First, these candidates are elected by a common electorate and 
hence, SC-ST candidates have to appeal to a wider, multi-group electoral 
constituency, and tailor program accordingly. Second, these candidates typically 
belong to political parties which have a larger agenda than that of Dalit 
empowerment, which their elected representatives, including Dalits, have to 
reflect. Affirmative action has kept the beneficiary groups and their problems 
visible to the educated public, but it has not motivated widespread concern for 
their inclusion beyond what is mandated by government policy. There is no 
explicit affirmative action in college hostels (dormitories); affirmative action in 
colleges leads to entry of SC/ST students in college hostels.   

Thus, Galanter concludes that affirmative action has been a partial but costly 
success. It has accelerated the growth of a middle class and SC/ST members 
have been brought into central roles considered unimaginable a few decades 
ago. He finds that the reservation system has benefited mainly the tribal elite, 
which had formed over the 1940s and 1950s via jobs in the mines, who are 
mostly men and residing in urban areas. However, the capture of reserved jobs 
by middle class STs has not been so pervasive that less affluent tribals have no 
hope of landing a reserved job. In fact, in his study, almost half the jobs 
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available seem to be going to less affluent tribal men (and some women). The 
reservation system has served to expand the size of the tribal middle class, as 
well as served to enhance the consciousness of tribals about their rights and 
about asking for compensation from the authorities20.  

Further, the politicians and their kin will gain than the deserving ones in their 
caste category. All caste groups plead that positions in services may be, in due 
course of time, filled by the less qualified and unskilled kin of the politicians 
under the garb of reservation policy. This will create unequal opportunity 
structure for the affluent and less affluent lower castes besides distancing them 
from other caste groups. Such situation may with the passage of time, lead to 
polarization of caste groups on increased caste consciousness, thereby, 
strengthening existing power brokers to use caste as a mean to gain political 
power. 

Thus, critics of reservations are likely to be, and indeed are, much more 
concerned about the potentially adverse effects of reservations at the highest 
decision making levels that at lower levels. Second, it is precisely in the A and 
B jobs – far more than in C and D jobs – that the proportions of SC-ST 
employees would not have risen had it not been for quotas. Individuals from 
marginalized groups may simply believe that they have to work doubly hard to 
prove that they are just as good as their peers. Having greater numbers of SC & 
ST managers and professionals working in high-level A+B positions in the 
Indian Railways might also serve to increase productivity because their 
community backgrounds make them more effective in supervising and 
motivating SC & ST workers in C and D jobs.  Finally, improvements in 
organizational productivity may well result from the greater diversity of 
perspectives and talents made possible by the integration of members of 
previously marginalized groups into high-level decision-making teams.  

 

VI. Conclusion 
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Society does not remain static. The industrialisation and the urbanization which 
necessarily followed in its wakes the advance on political, social and economic 
fronts made particularly after the commencement of the Constitution, the social 
reform movements of the last several decades, the spread of education and the 
advantages of the special provisions including reservation secured so far have 
all undoubtedly seen at least some individuals and families in the backward 
classes, however small in number, gaining sufficient means to develop their 
capacities to compete with others in every field21. That is undeniable fact that 
Affirmative Action program has brought important changes in the economic, 
social and cultural front of the SC, ST and OBC Classes. They got economic 
stability. Now they are able to raise their voice against their exploitation. They 
have a voice in the Government. Even they can determine the fate of a political 
party in the Centre as well in the States.  Legally, therefore, they are not entitled 
to be any longer called as part of the backward classes whatsoever their original 
birthmark. It can further hardly be argued that once a backward class always a 
backward class. At the same time reservation brought some resentment among 
the youth. On the other hand, it is also true that the Affirmative Actioncould not 
bring the desired changes in the Indian society. It devised to build a classless 
and casteless society, has instead perpetrated distinctions. It has created a vested 
interest in backwardness and resulted reverse discrimination against the general 
or unreserved class. 

The prospects of material advancement through job reservation have led to a 
kind of competition for backwardness among castes at the middle levels of the 
hierarchy. This kind of competition created a vested interest in backwardness 
and it combines the worst features of a hierarchical and a free market society. It 
strikes individual initiative without creating equality between individuals, and it 
obstructs the natural process through which the barriers between castes and 
communities can be affected.Affirmative action gets somewhat complicated in 
India on account of caste politics. Undeniable, India is the most stratified society 
in the world. Over and above caste differentiations there are huge income 
disparities, religious and community. No doubt, the nature of caste and 
community interactions has changed over times, but consideration along 
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ascriptive lines still remain important makers, both at the public and private 
domain.22 

Instead of introducing reservations for these backward classes what is required 
is to bring about revolutionary changes in our education system at the grass-root 
level. When proper education is not provided to children belonging to such 
categories during the primary stage itself then on what basis are the reservations 
provided at a subsequent stage. Reservations are nothing but means to prosper 
the vote banks of politicians. They are hindering the country’s growth, 
development and competency in all aspects. The constitution lays down that 
every child has a right to education and nowhere expresses that any child 
belonging to a backward class has a little more of this right than the general 
category. By reserving one category against another creates a feeling of division 
which is now resulting in a chaos with every small section of the society asking 
for it. Fair and just reservations to uplift the people with poor conditions of life, 
those who don’t have meals to eat, clothes to wear and no home to live in. The 
process of reservation should be such that it filters the truly economically 
deprived individuals and bring them all to justice. 

Finally, “outside the box” measures targeted towards Dalits and Adivasis (tribal) 
must be considered that go beyond the scope of the current Affirmative Action 
program: free, compulsory and good quality primary education, vigorous 
expansion of non-farm employment, land reforms wherever feasible, 
subsidies/support for Dalit business/self- employment. All these will benefit a 
much larger section of Dalits than the current Affirmative Action programme. 
The important thing to note is that the existing Affirmative Action program and 
these supplementary measures need not be considered mutually exclusive. They 
can strengthen and reinforce each other.  
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People's Movement, Social Change and Law: A Critical 
Analysis 
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“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India 

into a SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC ...” 

- Preamble to the Constitution of India. 

 

Abstract 

Social change is continuous and ongoing. The broad historical processes of social 

change are the sum total of countless individual and collective actions gathered across 

time and space. Social movements are directed towards some specific goals. It involves 

long and continuous social effort and action by people. Social movements sometimes 

cause changes in the Law. The paper is going to discuss the issues of such change.  

Keywords: Social Movement, People’s Movement, Social Change, Law 

 

I. Introduction 

People’s movement is a collective behaviour. The collective action derives from 
a population's central political processes. There are four primary forms of 
collective behaviour: the crowd,2 the mass, the public and social movements. 
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The political scientists and sociologists don’t make any distinction between 
‘social’ and ‘political’ movements. Many of the Sociologists assume that social 
movements include also those movements which have a clear objective to bring 
about political changes. However, some scholars like Andre Gunder Frank and 
Marta Fuentes, in their Nine theses on Social Movements, believe, that the 
social movements seek more autonomy rather than state power. The social 
movements aim to social transformation. The participants get mobilised for 
attaining social justice.3 Interestingly, the first HR instrument in the world 
“Magna Carta”4 was the outcome of people’s movement in England against the 
autocratic and pressing attitudes of the English Monarchy. Another important 
incident was the French Revolution. We, in India, have adopted the democracy 
where people is sovereign unlike the Constitutional set up in the UK or USA. 
Here in under the Constitutional framework, the will of the people is of highest 
importance. To pay attention of the different issues of the common people the 
Supreme Court has devised the mechanism of Public Interest Litigation where 
any person even if writes a letter is also entertained. This paper aims at 
exploring the contribution of Social Movements to Social Change and Law in 
India during last two decades. 

II. Definition of Social Movement 

The term “Social Movement” has been defined by a good number of social 
scientists. But just like any other definitions of a term in social science, there are 
a number of competing frameworks in the field and each conceptualize 
movements differently.The few important definitions are as under- 

• McCarthy and Zald: “A social movement is a set of opinions and 
beliefs in a population which represents preferences for changing some 
elements of the social structure and/or reward distribution of a society.” 
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• Charles Tilly:"A social movement is a sustained series of interactions 
between national powerholders andpersons successfully claiming to 
speak on behalf of a constituencylacking formal representation, in the 
course of which those persons makepublicly-visible demands for 
changes in the distribution or exercise ofpower, and hack those demands 
with public demonstrations of support." 

• Blumer: “Social movements as collective enterprises to establish a new 
order of life. A social movement is amorphous, poorly organized and 
without form.” 

• Lang and Lang:“Social movement is "a large-scale, widespread, and 
continuing, elementary action in pursuit of an objective that effects and 
shapes the social order in some fundamental aspect." 

• Turner and Killian: Social movement is the "Collective acting with 
some continuity to promote or resist a change in the society or group of 
which it is a part. As a collectivity, a movement is a group with 
indefinite and shifting membership and with leadership whose position 
is determined more by the informal response of the members than by 
formal procedures for legitimizing authority". 

• King: Social movement as "a group venture extending beyond a local 
community or a single event and involving a systematic effort to 
inaugurate changes in thought, behaviour, and social relationships," 

III. Causes and Typesof Social Movementsin Society 

There are a variety of protests in Society due to a number of reasons. A social 
movement requires sustained collective actionover time. Such action is often 
directed against the state and takes the form ofdemanding changes in state 
policy or practice.5 Collective action must be marked bysome degree of 
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organisation. This organisation may include a leadership and astructure that 
defines how members relate to each other, make decisions andcarry them out. 
Those participating in a social movement also have sharedobjectives and 
ideologies. A social movement has a general orientation or way ofapproaching 
to bring about (or to prevent) change. These defining features arenot constant. 
They may change over the course of a social movement’s life. Gandhi 
adoptednovel ways such as ahimsa, satyagraha and his use of the charkha in the 
freedommovement.6 Some of the examples of social movements may be 
sanskritisation, westernisation, the 19th century social reformers’efforts etc. An 
individual’s psychological states and the characteristics of a society at a 
particular time may be considered as causes of social movements.7 Social 
movements reflect the need to be addressed by the existing political system 
through the tool of law.  

III.I. Psychological Factors 

The psychological factors contributing to eruption of social movement may be 
summed up as under- 

• Failure to achieve a satisfying status and identity within normal 
membership groups may be such a factor.  

• The prestige and sense of belonging, which such a person may gain as a 
member of a social movement, may be even more important to him than 
the values of the movement. 

• Alienation, feelings of powerlessness, hopelessness, and estrangement 
from society may predispose an individual to participation. Political 
alienation, reflects a loss of faith in the political community and 
predisposes the individual to join a movement that challenges it. 

• Deprivation, discontent, and frustration are frequently assumed to be 
sufficient causes for initiating or joining a social movement. Themost 
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deprived segments of a population are the most likely to participate in 
social movements.  

III.II. Social Factors 

While the existence of widespread poverty and suffering, the conditions of 
deprivation may serve as the impetus for the formation of a social movement. 
More general theories of the origin of social movements, such as those of 
Smelser, Turner, and Killian, believes that a social change may be resulted from 
strains or conflicts in one or more crucial aspects of the social order. According 
to them,8 

• Normative strain arises when changing conditions create a situation in 
which the established norms no longer lead to the attainment of 
important, accepted values.  

• Strain in values arises among immigrants, minorities, or the younger 
generation,when the values themselves seem to interfere with the 
satisfaction of the important needs of such section of the society. Even 
with little change in norms and values, changes in social structure 
reflected in the failure of important functionaries to play their roles 
adequately may lead to discontent. 

• The general nature of the belief system existing in the culture of a 
society affects the likelihood that social movements will arise and 
defines the type that will occur.  

• Sometimes, the success of other people similarly situated, such as 
victorious revolutionaries in a neighbouring nation, may be another 
source of hope. For example, in January 2011, Egypt erupted in protests 
against the stifling rule of longtime President Hosni Mubarak. The 
protests were sparked in part by the revolution in Tunisia, and, in turn, 
they inspired demonstrations throughout the Middle East in Libya, 
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Syria, and beyond. This wave of protest movements travelled across 
national borders and seemed to spread like wildfire.9 

 

IV. Social Movements and Changes in the Legal System 

Social movements in the world has brought about a number of changes in the 
political system in the world. Many of such movements have led to the changes 
in the legal system of a nation even. Social change is continuous and ongoing. 
The broad historicalprocesses of social change are the sum total of countless 
individual and collectiveactions gathered across time and space. Social 
movements are directed towardssome specific goals. It involves long and 
continuous social effort and action bypeople. Spontaneous, disorganised 
protestcannot be called a social movement either.The changes in Society at 
many a time is driven by social movements. Individuals are obliged to follow 
the law (or at least those laws that are not excessively unjust). Now let’s have a 
look over the different understandings of philosophers over the ages in terms of 
social movements- 

• Marxian Ideals: Marx argued that movements grow out of basic social 
and economic relations which establish the bases of power in a society. 
He believed, in a society, where capital plays an important role in the 
economic framework, the main contradiction that inevitably leads to 
efforts geared toward structural change is the existence of two classes 
namely bourgeoisie and proletariat with mutually exclusive interests 
which culminate into a revolutionary conflict between workers and 
capitalists.He stated, as the workers organize themselves into a class for 
itself being suffered by different exploitative measures by the capitalist 
class, the legislatures begin recognizing the interest of workers, and 
internal differences among the Bourgeoisie intensify. In the next stage, 
enlightened segments of the bourgeoisie join the ranks of the proletariat 
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and finally, the proletariat engages in successful revolution against the 
bourgeoisieand class conflict dissipates.10 

• MaxWeber's View: MaxWeber spoke about Charismatic movements in 
society which is propelled by the leaders. Charismatic leaders are 
paramount because their extraordinary personal qualities lead people in 
stressful situations to treat them as if they possess superhuman powers. 
The charismatic leader attracts followers because they identify with his 
divine mission believing that its realization translates into their own 
wellbeing. He conceptualized the charismatic movement as a social 
change force, arguing that "within the sphere of its claims, charismatic 
authority repudiates the past and is in this sense a specifically 
revolutionary force".  These are nonroutine forms of collective action 
that emerge outside of pre-existing social organizations, norms, and 
bureaucracies. Such movements are inherently unstable because the 
pure charismatic element provide them with resources and solidarity 
only during their early stages.11 

• Resource Mobilization Theory: The resource mobilization theory, 
argues that the success of social movements rests mainly on the 
resources that are available to it; this means forming coalitions with 
already-existing organizations, securing financial support, and mounting 
effective and organized campaigns of political pressure.12 
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• Relative Deprivation Theory: Unlike collective behaviourists and 
mass society theorists, relative deprivation proponents have not focused 
attention on social movements, per se. Rather, they study episodes of 
political violence and revolution; thus their interest are more limited 
than collective behaviourists and mass society theorists. Gurr, a leading 
proponent of relative deprivation, states that his research is concerned 
with political violence -- "all collective attacks within a political 
community against the political regime, its actors ... or its policies."13 

• Collective Behaviour Theory: TheCollective behaviour theorists view 
social movements as noninstitutionalized social change efforts. The 
movement in collective behaviour approaches is conceptualized as a 
phenomenon sui generis with its own properties, processes, and internal 
logic. In short, collective behaviourists view social movements as non-
routine forms of collective action geared toward social change. They 
cannot be explained by prior social organization, norms, and culture 
because movements are emergent forms that acquire organization 
during their life cycles. Once such forms become institutionalized, they 
cease to be objects of inquiry as social movements.14 

• Mass Society Theory: Mass society theorists (e.g., Kornhauser, 1959) 
argue that "mass societies" are characterised by detachment and 
isolation. In contrast to pluralist and well-integrated societies, mass 
societies lack strong networks of secondary groups which cross check 
their members and lead them to be selective in their political 
participation. Moreover, such societies have a shortage of intermediate 
groups to penalize individuals for engaging in illegitimate means to 
attain their (often fanatical) goals. Finally, because the levels of group 
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memberships are so low, high levels of alienation and anxiety are 
pervasive and the detached members of these societies are inclined 
toward extremist activities.15 

• Rational Approach: The rational approach theory argues that 
movement participation is guided by the utilitarian cost-benefit 
calculations. This approach is akin to formulations by Mill (1950) and 
other utilitarians(e.g., Smith, 1910; Bentham, 1789) which explain 
collective action in strictly self-interested individualistic terms.16 

• Organizational Entrepreneurial Model: McCarthy-Zald's 
organizational-entrepreneurial model has become one central focus 
within the resource mobilization approach. The model argues that these 
movements are best conceptualized as professional movements relying 
on the affluent middle class for funds, entrepreneurial leadership, and 
professional movement organizations. 

• Political Process Model: The Political process theorists do not view the 
social movement as the unit of analysis. They believe that the different 
forms of collective action are part of the regular processes of struggle. 
Collective actions are generated by interest groups, some are by just 
routine politics, some are by social movements, other are by just 
crowds. 

• New Social Movement Theory: The second theory is interpreted as 
struggles against the social inequalities, the dominance of the mass 
media, and other features of post-industrial capitalism and the welfare 
state which include youth, feminist, peace, and ecological movements, 
as well as the rise of group conflicts based on ethnicity and race. Jürgen 
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Habermas, a German sociologist, interpreted such movements as 
protests against the excessive size and rationality of the state and its 
bureaucracies and their intrusion into the private worlds of individuals.17 

People have an obligation to use the proper legal channels of political 
participation – petitioning the government not to breach its promises and, in the 
end, elections to overthrow such governments that constantly and shamelessly 
override their law given boundaries – before resorting to disobedience and 
protests, be those peaceful or not. This type of obligation is known as political 
obligation.Now, let’s have a look at the issue of people’s movement  in the 
context of political obligation- 

• Social Contract Theory: The Social contract, in political philosophy, 
an actual or hypothetical concept, an agreement, between the ruled and 
their rulers, defining the rights and duties of each. The Englishmen 
Thomas Hobbes and John Locke and the Frenchman Jean-Jacques 
Rousseau have attempted to justify and delimit political authority on the 
grounds of individual self-interest and rational consent.18According to 
Hobbes (Leviathan, 1651), the state of nature was therefore a state of 
war, which could be ended only if individuals agreed (in a social 
contract) to give their liberty into the hands of a sovereign, who was 
thenceforward absolute, on the sole condition that their lives were 
safeguarded by sovereign power.Locke (in the second of the Two 
Treatises of Government, 1690 described the state of nature as one in 
which the rights of life and property were generally recognized under 
natural law, the inconveniences of the situation arising from insecurity 
in the enforcement of those rights. He therefore argued that the 
obligation to obey civil government under the social contract was 
conditional upon the protection not only of the person but also of private 
property. Sovereigns who violated these terms could be justifiably 
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overthrown.Rousseau, identified sovereignty with the general will or the 
common interests of the community. He, in Du Contract social (1762; 
The Social Contract), held that in the state of nature humans were 
unwarlike and somewhat undeveloped in their reasoning powers and 
sense of morality and responsibility. When, however, people agreed for 
mutual protection to surrender individual freedom of action and 
establish laws and government, they then acquired a sense of moral and 
civic obligation. In order to retain its essentially moral character, 
government must thus rest on the consent of the governed, the 
volontégénérale (“general will”). 

• Auguste Comte: According to Auguste Comte (19 January 1798 – 5 
September 1857), “Men have ever been associated in groups and it was 
in social group and not in isolated individuals that the impulses 

originated which culminated in the establishment of law and 

government”.He reconciled individual and collective interests by means 
of the principle of levers of social motion.The more perceptive social-
contract theorists, including Hobbes, invariably recognized that their 
concepts of the social contract and the state of nature were unhistorical 
and that they could be justified only as hypotheses useful for the 
clarification of timeless political problems. 

• Herbert Spencer:The English Philosopher Herbert Spencer (27 April 
1820 – 8 December 1903) opined that Law arises from four sources: 
inherited usages with quasi- religious sanctions, injunctions of deceased 
leaders, the will of the predominant man and collective opinion of the 
community. Her further stated, there are three fundamental laws of 
society: the principle of the persistence of force, the indestructibility of 
matter and continuity of motion. The combination of these principles 
with other laws results in the process of evolution. 

• Duguit:Duguit(February 4,1859–December 18, 1928) considered, that 
the whole idea of sovereignty is meaningless. All power is limited by 
the test of social solidarity.After Duguit, rule of law exists whenever the 
mass of individuals composing the group understands and admits that a 
reaction against the violation of the rule can be socially organized. 
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• Roscoe Pound: According to Roscoe Pound (October 27, 1870 – June 
30, 1964), “…. Themaking, interpretation and application of laws take 
account of social facts. In order to achieve that end, there should be a 

factual study of the social effects of legal administration, social 

investigations as preliminaries to legislation…”. He also said, the aim 
of social engineering is to build as efficient a structure of society as 
possible which requires the satisfaction of the maximum wants with the 
minimum of friction and waste. It involves the balancing of competing 
interests. Interests many a time is projected through landing of 
movement by people. After Roscoe Pound, interests need only be 
considered as and when they arise in a dispute.Theories of the social 
contract differed according to their purpose: some were designed to 
justify the power of the sovereign, while others were intended to 
safeguard the individual from oppression by a sovereign who was all 
too powerful. 

• John Rawls:The principles of justice are chosen behind a veil of 
ignorance. This ensures that no one is advantaged or disadvantaged in 
the choice of principles by the outcome of natural chance or the 
contingency of social circumstances. Since all are similarly situated and 
no one is able to design principles to favour his particular condition, the 
principles of justice are the result of a fair agreement or bargain. For 
given the circumstances of the original position, the symmetry of 
everyone's relations to each other, this initial situation is fair between 
individuals as moral persons, that is, as rational beings with their own 
ends and capable, I shall assume, of a sense of justice. The original 
position is, one might say, the appropriate initial status quo, and thus the 
fundamental agreements reached in it are fair. This explains the 
propriety of the name "justice as fairness": it conveys the idea that the 
principles of justice are agreed to in an initial situation that is fair. The 
basis of equality is taken to be similarity in these two respects. Systems 
of ends are not ranked in value; and each man is presumed to have the 
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requisite ability to understand and to act upon whatever principles are 
adopted. The first statement of the two principles reads as follows.19 

• First: each person is to have an equal right to the most extensive basic 
liberty compatible with a similar liberty for others. 

• Second: social and economic inequalities are to be arranged so that they 
are both- 

a. reasonably expected to be to everyone's advantage, and  

b. attached to positions and offices open to all. 

• Amartya Sen: Prof. Amartya Senin his iconic work “Identity and 
Violence: The Illusion of Destiny” while discussing about the violence, 
cited multiple examples.  fear it, and in times of insecurity they tend to 
retreat into closed, hostile groups. Along with many liberal philosophers, he seems to 

believedhuman conflict is a result of intellectual error. But if the error of 
solitarism20 is so blatantly obvious, why do large numbers of people 
continue to believe in it and act on it?He invoked the myriad identities 
within each individual. Because all of us contain multitudes, we can 
choose among our identities, emphasizing those we share with others 
rather than those we do not.21He referredrepeatedly to manipulation by 
malevolent propagandists.He believed, “violence is fomented by the 
imposition of singular and belligerent identities on gullible 
peoplechampioned by proficient artisans of terror."22 He also 
commented "the violence of identity was extraordinarily hard to grasp." 
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And, he confesses, "it is not particularly easy even for a still bewildered 
elderly adult."23 He sensed, freedom may be a universal value, it is far 
from being an overriding human need. Humans want freedom but they 
also fear it, and in times of insecurity they tend to retreat into closed, 
hostile groups. Reason can help us understand this process, but it cannot 
be reasoned away. Why should people who have lived together 
peaceably suddenly turn on one another in years of violence that cost 
hundreds of thousands of lives? How could the poor day-labourer be 
seen as having only one identity - as a Muslim who belonged to an 
"enemy" community - when he belonged to many other communities as 
well?  

People’s involvement into a movement is the indication of addressing their 
demand to recognise an interest. They demand for considering their claim before 
the political system. Rudlof von Ihering (22 August 1818 – 17 September 1892) 
believed that Human conduct is determined not by a ‘because’ but by a ‘for’ by 
a purpose to be effected, the ‘for’ is as indispensable for the will as is the 

‘because’ for the stone. The stone cannot move without a cause, no more can the 

will operate without a ‘purpose’. Professor Joseph Raz believed, “A person who 
says to another ‘I have a right to do it’ is not saying that … it is not wrong to do 

it. He is claiming that the other has a duty not to interfere.”24He exemplified , 
“X has a right if X can have rights, and, other things being equal, an aspect of 
X’s well-being (his interest) is a sufficient reason for holding some other 
person(s) to be under a duty”.   

V. Social Movements and Change in Law 

The purpose of law is that it should aim at the welfare of the people in this 
world and also from salvation after death. There are two main theories of the 
function of rights: the will theory and the interest theory. Will theorists maintain 
that a right makes the rightholder “a small-scale sovereign”25while the Interest 
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theorists maintain that the function of a right is to further the right-holder’s 
interests. An owner has a right, according to the interest theorist, not because 
owners have choices, but because the ownership makes owners better off. In a 
number of occasions people’s movement have played a pivotal role in changing 
society. Magna Carta, e.g. the English Great Charter, charter of English liberties 
granted by King John on June 15, 1215, under threat of civil war and reissued, 
with alterations, in 1216, 1217, and 1225. By declaring the sovereign to be 
subject to the rule of law and documenting the liberties held by “free men,” the 
Magna Carta provided the foundation for individual rights in Anglo-American 
jurisprudence.26 Another important incident in word history was the French 
Revolution which  lasted 10 years from 1789 to 1799 and was caused by 
widespread discontent with the French monarchy and the poor economic 
policies of King Louis XVI, who met his death by guillotine, as did his wife 
Marie Antoinette.27Now let’s have a discussion over the different peoples’ 
movement those India has witnessed in recent times- 

V.I. Land Acquisition Movements 

The Land Acquisition Act, 1894 did not provide a strong component of proper 
rehabilitation for the oustees from the land which is to be acquired. According to 
a study by CPR’s Land Rights Initiative, more than three-fifths of the cases in 
the Supreme Court related to Central and state land acquisition laws between 
1950 and 2016 had to do with compensation. In 445 cases, the Supreme Court 
offered compensation that was on average over 600% higher than the 
government’s.28According to Land Conflict Watch, there are 585 land-related 
conflicts in India, with investments totalling Rs 13 trillion and affecting 6.7 
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million people.29 Now let’s have a look over the different important movements 
which paved the framework for an enactment replacing the earlier one i.e. the 
Land Acquisition Act, 1894. 

West Bengal 

Land acquisition in Bengal is a very touchy issue in West Bengal. Some of the 
violent movements are Singur, Nandigram, Aandal etc. Conversion of 
agricultural land in Singur for the Tata project had been a great controversy in 
recent times. Eventually the TATAs abandoned the project and the on the 
directives of the Supreme Court, the land acquired by the Government of WB 
returned the land to the owners.30 After Singur, another controversy developed 
regarding the acquisition of land in West Bengal. At the root of the 
controversy was a notification regarding the acquisition of land for setting up 
of a Chemical Hub in the area.  Finally, the Government backed out from 
project. In Andal, the people giving up their land for the aerotropolis project 
voiced their support for the aerotropolis project and combat any move to 
excavate new coal mines in the area along with a demand for higher price and 
better compensation for their land.  Here, the landowners were willing to 
directly deal with the Authority to fix the price of land to be acquired and the 
compensation cum rehabilitation package. With the entry of global IT majors 
like Infosys and Wipro, the land price had been soared like never before in 
Rajarhat. As a result, the farmers who have sold off their lands few a year ago 
feel cheated; middlemen, working for private firms, are buying land from the 
farmers and selling it to the firms;31  In some cases,  
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lands fall in the middle of these acquired/ purchased plots are under pressure 
to sell their lands too just like the enclosure movement32 in England nearly a 
century back. Further, with the private companies directly acquiring land from 
the land owners the bargadars and other ‘persons interested’33 are peeved. 
Thus, they would become losers in the process.  

 

Odisha 

With the aim to achieve rapid economic growth and to bring new developmental 
activities in the state of Orissa, the government came up with the certain 
innovative projects over a period of time which caused the organisation of 
movements over the period of time.  

POSCO PROJECT: This is one of the peculiar projects among the projects in 
Orissa. The South Korean steel company Pohang Steel Company (POSCO) 
signed a Memorandum of Understanding in 2005 with the Government of 
Orissa to set up an integrated steel plant and a captive port in the Ersama Block 
of Jagatsinghpur District, Orissa.34The total area required for the project is 
around 4,004 acres out of which 438 acres is required from private individuals 
and remaining land is owned by the government as “under forest’ or 
“anabadi”which is under the possession of local people. Almost 471 families in 
the three villages in Jagatsinghpur district had been displaced, among which 
90% of the people’s life was completely dependent on the land and farming. 
During the statutory public hearings in April 2007, the State stationed 15 
platoons of armed paramilitary forces in the area thus silencing the expression of 
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local opposition to the project. The Amnesty International issued a 
report35urging the Government of Orissa against the use of force, and to follow 
the democratic process. After due protests erupted in violent form against the 
project by Orissa BachaoAndolon (OBA), the Government of Orissa has 
accepted most of the demands of the people came out through the movement. 

VEDANTA PROJECT: There was also one more project involving bauxite 
mining in the Niyamgiri hills of Orissa for Vedanta Aluminium project. Several 
tribal groups including the DongriaKondh, the KutiaKondh, an associate tribe, 
and Dalits live in the 112 villages that would have been affected by 
mining.Thevillages’ decision followed a landmark Supreme Court verdict on 
April 18, 2013. The court said forest clearance to the mining project, which had 
been withdrawn by the Environment Ministry in 2010, could be given only after 
taking the consent of the gram sabhas, or village councils, in the region and 
since all the 12 villages selected by the state government voted against the 
project, and a plea by OMC in 2016 to hold fresh gram sabhas was quashed by 
the Supreme Court.36 

Outcomes of the Movements 

Experience says, the chemical hubs spread over Asia, such as those in the Port 
of Rotterdam, Jurong Islands, Sanghai, Dahej in Gujrat have been 
instrumental in bringing about a socio- economic change in the area by the 
amount of investments they fetch and their huge employment potential. 
However, the issues concerning the displaced people requires to be addressed 
are- landlessness, homelessness, marginalization, joblessness, food insecurity, 
increased morbidity, loss of access to common property and social 
disarticulation. Hence, providing the best package to each of the project 
affected family by improving their quality of life in the project area through a 
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better infrastructure, sustainable income, better skills and to make them a part 
of the development process, to create goodwill for the organisation for a long- 
term relationship; to ensure that the rights of individual and society, 
particularly those belonging to the weaker sections of society are adequately 
protected; creating employment opportunities for local people through various 
self- employment schemes or indirect employment in project activities, as also 
to deliver prompt assistance to the local people in extreme hardships are the 
call of the day.In India, particularly, in connection with the acquisition of land 
these movements marked as the milestones in the development of policy and 
law on the point. Now let’s have a look over the contributions of such 
movements in building up the concept for the scheme of Compensation- 
Rehabilitation and Resettlement.  

Jharkhand: The state of Jharkhand37 prepared a draft Rehabilitation Package 
by the Department of Industry, which interalia includes-   

(a) Process for calculating the Compensation amount: The 
industrial houses willing to invest in the state, are required to pay 
price of the land as fixed by the relevant Gram- Sabha. The very 
industrial houses must have to run their factories for at least 30 
years and pay landowners Rs. 1000 per annum for each acre of 
land. Whatever may be the price of the land, a premium of Rs. 1.5 
lakh per 1.5 acres of land acquired will be paid to the land less for 
30 years. 

(b) Monthly relief: In Jharkhand, the land- losers apart from being 
provided elsewhere with one- tenth of the land acquired get Rs. 
1000 an acre every month for 30 years with a cap of Rs. 10,000 a 
month for an individual.   

(c) Sharing of Profit: The investors give 2% of their profit to the state 
government every year, in which, the state gives 1% to the land 
losers. Additionally, the state government will share 50% money 
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from the peripheral developmental taxwith the displaced farmer or 
land loser. 

(d) Investment in equity of the company requiring land:The land 
givers will enjoy the option to invest 50% of the compensation 
money as the equity of the industry that is set up in the land given 
by the very person. 

(e) Local area development: Further from the time of the project to 
be operationalised, 1% of the net profit will compulsorily have to 
be spent by the relevant corporate body for the social development 
of the said locality.  

(f) Special attention to homeless persons:The homeless persons will 
get homestead land. 

(g) Continuous relief to the nominees in case of death of the land 
looser:To satisfy the minimum requirement of the land losers, if 
necessary the owner or in case of his death his nominees will get 
assistance upto 30 years. 

(h) Deadline for completion of the project:Within 15 years from the 
date of the acquisition of the land the project work must have to be 
accomplished.  

(i) Option for buying of land of abandoned project:Again, if the 
party purchasing the land for setting up of the project is not willing 
to set up the same and sell it to the third party then, a proposal of 
purchasing the very land at 80% of the price at which the said land 
was purchased, is to be given first.  

(j) Job Guarantee: In addition to the monetary compensation one 
person from each family will get job in the relevant project. The 
government is expected to survey the persons badly affected 
especially those who lost their livelihood due to the land given for 
the relevant project and will arrange for job alternative livelihood 
means. 
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Orissa: The people agreed to give up their land for the Posco steel plant on 
January 5, 2008 with the conditions as under-  

• A sum of 5% share in the profits of the company. 

• A sum of Rs. 25 lakh per acre for the agricultural lands and Rs. 40 
lakh per acre for their homestead land. 

• Job guarantee for the land less which include Rs. 1000 monthly 
allowance to the people above 60 and Rs. 3000 per month fro the 
families who do not have members eligible for jobs, including the 
landless who were employed as daily wagers in the betel farms.  

Against the demands, the POSCO Authority has announced the package which 
includes inter alia, the followings-  

(i) The betel leaf cultivators will get unemployment relief for six 
months. 

(ii) The other agricultural labourers will get pension. 

(iii) At least one person from the project affected families will get direct 
or indirect employment. 

(iv) The oustees from the vested land will get home in the rehabilitation 
colony because they will not get monetary compensation against the 
land which is being owned by the government. 

In addition to the above, the following concepts were developed at the 
governmental level to avoid any conflicts. The government of Arunachal 
Pradesh in addition to the National Hydro- Electricity Policy, 2008 also 
announced that if the project affected families do not require so much electricity 
they will be provided with the cash price of the rest amount of electricity 
allotted for them.38 The Himachal Pradesh Cabinet39approached further to 
prepare reports on a socio- economic baseline for each project through 
independent surveys. The policy includes- Providing of 100 units free power 
every month to each of the project affected families for 10 years; Entitlement to 
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draw a resettlement grant ranging from Rs. 25 thousand - Rs.2.5 lakh as a 
onetime relief in addition to compensation for the land; In addition to these, the 
SC and ST families, if settle outside the district would be entitled to an 
additional resettlement grant of 25%. The government of Uttar Pradesh 
considered the package for the farmers losing land for the Ganga Expressway 
project included offer of shares up to 10% of the value of the land lost. 

Main features ofLand Acquisition, Rehabilitation and Resettlement Act, 2013 

Now let’s have a look over the outcome of these movements in the Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013-40 

• Consent: For government projects, no consent is required while consent 
of 70 per cent of landowners is required for Public-Private Partnership 
(PPP) projects and 80 per cent for private projects. 

• Social Impact Assessment: In the case of a land acquisition 
(irrespective of the ownership of project), Social Impact Assessment is 
necessary unless and until there is an urgency. If the project is for 
irrigation, then Environmental Impact Assessment is required.It is in 
public interest and that is seen by social impact assessment. 

• Irrigated multi-cropped land: In case the land in question is irrigated 
multi-cropped, it cannot be acquired beyond a limit specified by the 
state government. 

• Limitations: The Central Act of 2013 was brought to give effect to pre-
existing fundamental right to livelihood of citizens. It ensures that 
livelihood will not be taken away unless 

• Safeguards: State Governments have to set up dispute settlement 
Chairman and he should be a district judge or practising as a lawyer for 
7 years. The Act also has provision for the establishment of Land 
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Acquisition, Rehabilitation and Resettlement Authority for speedy 
disposal of disputes. 

• Return of land: If the project doesn't start in 5 years, the land acquired 
under the Act has to be returned to the original owner or the land bank. 

• Compensation: Compensation varies with the market rates. In the case 
of rural area, it is four times the market rate and for an urban area, it is 
two times. Affected artisans, small traders, fisherman etc. by the land 
acquisition are given one-time payment even if they do not own any 
land. 

• Rehabilitationand resettlement: There is also provision for 
rehabilitation and resettlement award which includes employment to 
one member of an affected family. The affected citizens are given 
rehabilitation.  

• If Government acquires the lands for a private company, the said private 
company will be responsible for relief and rehabilitation of the affected 
people along with an additional rehabilitation package for SC/ST 
owners. 

• In case someone is not satisfied with an award under the Act, they can 
approach the Land Acquisition, Rehabilitation and Resettlement 
(LARR) Authority. 

• Fertile, irrigated, multi-cropped farmland can be acquired only in last 
resort. 

• If such fertile land is acquired, the Government will have to develop an 
equal size of wasteland for agriculture purpose. 

Thus, we can clearly understand the movements erupted in last two decades in 
regard to the acquisition of land paved the platform for the development of a 
legislation through shaping a change in the society in an equitable manner.  

V.II. Movements Towards the Establishment of Right of Pollution Free 
Environment 
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An environmental movement can be defined as a social or political movement, 
for the sustainable management of natural resources or for the improvement of 
the state of the environment. The terms ‘green movement’ or ‘conservation 
movement’ are alternatively used to denote the same.The movements often 
stress the protection of the environment via changes in public policy. Some of 
such examples are as under41- 

• Bishnoi Movement: This movement was led by Amrita Devi, a female 
villager could not bear to witness the destruction of both her faith42 and 
the village’s sacred treesstarted during 1700. There were 363 Bishnoi 
villagers killed in this movement. Being deeply moved by the situation, 
the king rushed to the village and apologized, and declared the Bishnoi 
state as a protected area, forbidding harm to trees and animals. This 
legislation still exists today in the region. 

• Chipko Movement: The Chipko movementor ‘hug the tree movement’ 
stated in the Chamoli district and later at Tehri-Garhwal district of 
Uttarakhand. The movement was led by Sundarlal Bahuguna, Gaura 
Devi, Sudesha Devi, Bachni Devi, Chandi Prasad Bhatt, Govind Singh 
Rawat, Dhoom Singh Negi, Shamsher Singh Bisht and 
GhanasyamRaturi who enlightened the villagers with the importance of 
trees in the environment which checks the erosion of soil, cause rains 
and provides pure air. The Chipko movement gathered momentum in 
1978 when the women faced police firings and other tortures. 

• Silent Valley Movement: The Kerala State Electricity Board (KSEB) 
proposed a hydroelectric dam across the Kunthipuzha River that runs 
through Silent Valley. Several NGOs strongly opposed the project and 
urged the government to abandon it since the project would submerge 
8.3 sq km of untouched moist evergreen forest. In January 1981, bowing 
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to unrelenting public pressure, Indira Gandhi declared that Silent Valley 
will be protected andin 1985, Prime Minister Rajiv Gandhi formally 
inaugurated the Silent Valley National Park.43 

Apart from the major unrest among the people with a demand of protecting 
environment- forests several movemnts in recent time have catched the attention 
of people which includes- Save Dehing-Patkai Movement44, Climate Action 
Strike

45
;#Right to Breathe Protest

46 etc. 

V.III. Sabrimala Case 

The centuries-old tradition of the shrine in Sabrimala temple was that "Women 
between the age of 10-50 were not allowed due to their "impurity" (during 
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menstruation) they were not entitled to perform Vratham.47 On October 15, 
2018, a protest was organised against Supreme Court's verdict over women's 
entry in Kerala's Sabarimala Temple. The devotees said that they aren't against 
the Supreme Court but feel that age-old customs should not be altered. Herein 
before a five-judge Constitution bench, headed by former Chief Justice of India 
Dipak Misra, on September 28, lifted a century-old ban on the entry of women 
of menstrual age into the shrine. The Supreme Court lifting the ban in its 
judgment stated that the practice is discriminatory on grounds of gender. The 
4:1 majority held that the temple's practice of excluding women is 
unconstitutional. It held that the practice violated the fundamental rights to 
equality, liberty and freedom of religion, Articles 14, 15, 19(1), 21 and 25(1). It 
struck down Rule 3(b) of the Kerala Hindu Places of Public Worship Act as 
unconstitutional. Rule 3(b) allowed for Hindu denominations to exclude women 
from public places of worship, if the exclusion was based on 'custom'.48 
However, the court has agreed to hear a review of its decision in January, but 
refused to stay the lifting of the ban until then. But unfortunately, theprotests by 
the temple’s followers continued which prevented any women from visiting the 
site, even when accompanied by police protection.Broader protests against the 
Supreme Court decision have taken place across the state, during which some 
3,700 people had been arrested.49 
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V.III. Citizenship Issue 

In India the picture of illegal migration is very grim. Our population growth is 
already high, 17.19% in a decade according to last Census of 2011.50 With more 
than 130 crores of population our resources are over stretched, infrastructures 
are bursting to the seams. There is water shortage, fewer works for hands. The 
Citizenship Amendment Act, 2019 has awarded the persons belonging to 
minority communities, namely, Hindus, Sikhs, Buddhists, Jains, Parsis and 
Christians from Afghanistan, Bangladesh and Pakistan, who have been 
exempted by the Central Government by or under clause (c)of sub-section (2) of 
section 3 of the Passport (Entry into India) Act, 1920 or from the application of 
the provisions of the Foreigners Act, 1946 or any order made thereunder, shall 
not be treated as illegal migrants for the purposes of that Act  and shall be 
eligible to apply for naturalisation under section 6.” Moreover the migrants from 
these communities were earlier given protection against legal action in the years 
2015 & 2016 and long term visa provision was made for them.51 Interestingly, 
the Government of India unlike any other country in the world has taken a 
positive stand by recognising a huge number of illegal migrants particularly 
belonging to the religious minorities who have been subjected to religious 
persecution in those neighbouring countries in neighbouring countries as 
citizens of India through the Amendment of 2019.  

The protests against the Citizenship Amendment Act (CAA) occurred in at least 
94 districts across 14 States. Close to 48% of protests recorded at least one 
violent incident or police action such as detention/lathi charge or both.52 In 
Delhi the violence due to the anti CAA protestat least 47 peoplewere 
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killed.53Prior to the violence in Delhi, at least 30 people were killed, and 
hundreds arrested for protesting the new citizenship law and citizenship 
verification process, all in BJP-governed states: 23 in Uttar Pradesh, 5 in Assam, 
and 2 in Karnataka. Most of those killed were Muslims, including an 8-year-old 
boy in Uttar Pradesh who reportedly died in a stampede as protesters fled a 
police crackdown. Several policemen were injured.Following protests in 
December 2019, opposition-led governments of West Bengal and Kerala states 
suspended all work updating the National Population Register. Several other 
state governments have said they will not conduct a citizenship verification 
process. Over 140 petitions have been filed in the Supreme Court contesting the 
constitutionality of the amended citizenship law. In March 2020, the UN High 
Commissioner for Human Rights filed an intervention application as amicus 
curiae (third party) in the Supreme Court, urging it to take into account 
international human rights law, norms, and standards in the proceedings related 
to the Citizenship Amendment Act.54 However, the Supreme Court refused to 
stay the controversial Citizenship Amendment Act (CAA) yet again on a fresh 
plea that it was inconsistent with the Assam Accord, which was designed to 
prevent the local Assamese from becoming a demographic minority in their own 
states. “No interim order,” the CJI said after hearing.55 

V.IV. Ayodhya Case 

Ayodhya was a long-standing dispute on the issue of Ram Janmbhoomi- Babri 
Masjid. Recently the issue had been settled by the Hon’ble Supreme Court. In 
this regard the major issues have taken place on 6thDecember, 1992 and on 
27thFebruary 2002. In 1992, the disputed Babri Mosque was razed to the ground 
by karsevaks. This led to some of the deadliest riots across the country which 
led to the deaths of more than 2,000 people. The central government, headed by 
PV Narasimha Rao, formed a commission of inquiry under Justice MS 
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Liberhan. Later on, in 2002, an attack took place on a train from Godhra in 
Gujarat, believed to be carrying karsevaks to Ayodhya, at least 58 people were 
killed. Riots erupted across the state and about a thousand people were said to 
have been killed during it.56 Finally, the bench, also comprising Justices S A 
Bobde, D Y Chandrachud, Ashok Bhushan and Sabdul Nazeer, said possession 
of the disputed 2.77 acre land rights will be handed over to thedeity Ram Lalla, 
who is one of the three litigants in the case. The possession however willremain 
with a central governmentreceiver. The apex court said the mosque should be 
constructed at a “prominent site” and a trustshould be formed within three 
months forthe construction of the temple at the site manyHindus believe Lord 
Ram was born.57 

VI. Conclusion 

Hence, we may now conclude that the people’s movement have changed 
societal dynamics in a great extent. In other sense, it may be stated that a people 
movement aiming the social change in the form of law may be understood as the 
failure of existing system addressing the demand of the society since, Law is 
considered as a spontaneous product of individual consciousness, inspired at the 
same time by social necessity and the sentiment of justice. In our Constitution 
we have adopted the principle of flexibility which includes the provision under 
Art. 368 to subside the eruption of any revolution. Our Constitution today is 
subjected to Amendment save the Basic Structure and in the similar pattern all 
the legislative instruments can be put for amendment time to time as per the 
demand of society. In many of the cases, the people’s movement resulted into 
the change in laws through the Constitutional Amendment, legislative 
intervention while in some of the cases through judicial influence.  
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Linguistic Regionalism and Constitution: An Indian 
Experience 

 Rakesh Mondal
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Abstract 

The social movement is one of the major factors of social transformation almost in every 

society. The claim of Linguistic regionalism is so immense that it compels the various 

nations to re-design their constitutional framework. Basically, people of particular 

linguistic community have the emotional attachment towards their language. As a result 

of that these community demands for the recognition of their language as an official 

language of the nation or at least elementary education may be imparted in their own 

language. Sometimes, these communities claim for recognition of their distinct language 

asa language of communication in governmental or executive or judicial functions. 

Some of these claims may be legitimately endorsed under the constitutional frameworks. 

Although this problemis minimal for the homogenous societies, the problem of the multi-

lingual state is massive. Specially, difficulties arise for those nations wherein no 

particular linguistic community hold the majority status.  

This research article endeavours to establish a relationship between two variables i.e. 

firstly, linguistic demands of a community for recognition of their language and 

secondly, general conception on the amendability or rigidity of the constitutional 

structure. Normally, it is accepted that constitutional framework must be stable and it 

should have some rigidity. 

However, the problem of the South Asian nation is that majority of these nations are 

pluralistic and multi-linguistic nations.  

Therefore, frequent demands of the linguistic regionalism sometimes lead to 

constitutional reform. This article tries to shows that how linguistic claims adversely 

affects the rigidity of the constitutional framework.  

Keywords: Linguistic Minorities, Regionalism, Constitutional Amendment, 

Constitutional framework and social transformation.   
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I. Introduction 

Recently, India has been witnessing at the very beginning of the democratic 
processes that have resulted in the reconfiguration of its politics and economics. 
Among these processes, most significant has been the assertion of identities of 
the various communities. There have been struggles around the assertiveness 
and conflicting claims of the identity groups and of struggles amongst them, 
often fought out on the lines of region, religion, language (even dialect), caste, 
and community. These struggles or social movements are focused to regional 
political demands of the specific communities. More precisely, the claims of 
linguistic communities has compels the government to alter their course of 
action. These claims lead to creation of separate states. Moreover, these 
demands are sometimes thread to the federal structure of the Indian 
Constitution. 

Before we discuss on linguistic line, we should clarify the concept of 
regionalism. Regionalism is an ideology and political movement that seeks to 
advance the causes of a particular region. However, it is necessary, at the very 
outset, to distinguish two quite different meanings of the term regionalism. At 
the international level, regionalism refers to transnational cooperation to achieve 
a common goal or resolve a shared problem or it refers to a group of  countries, 
such as Western Europe or Southeast Asia, that are linked by geography, history 
or economic features. The second conception on regionalism is demand for 
complete autonomy of a specific region and this later meaning is the subject 
matter of our discussion. 

India is a heterogeneous nation and so far as the question of development is 
concerned, there are conventional theories of development economic as well as 
political; it is where the question arises whether these theories are sensitive 
enough to include the regional demands and aspirations. India has a federal 
system consisting of twenty nine states. The states have important power and 
also acquire their own place in contributing their share in the nationwide growth 
of agricultural development, education and generation of taxes and are equally 
effective in making India a prosperous country. There is no denying the fact that 
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states are the constituting units of India, at a larger picture, it is the state which 
depicts the national progress. 2 

The claim of regionalism has a peril that come in the way of economic growth 
are first faced by the states and then it reflects to other states and imparts upon 
nation. Therefore, regional autonomy demands treat regions as coherent units 
politically having a right to reflect the constituents aspiration to manage their 
internal affairs, while making claims on national resources, in competition for 
resources, language, culture, religion, economic advancement and 
administrative coherence are used as a basis of identity. In India despite 
occasional and remote indications of potential secessionism, regional 
movements do not usually go beyond claiming resource sharing within the 
border of national context.3 

II. “Linguistic Regionalism”: A Conceptual Framework 

The initial theoretical proposition that we will like to make in respect to our 
study of the two movements are derived from strategic relational approach. The 
structure represents the set of initial condition. In our case therefore both the 
Telangana and the Gorkhaland movement were conditioned by certain initial 
structures such as the presence of Princely state or the structure of political rule 
that were in place for a long time. In the case of both the movements this 
includes the nature and extent of sovereign control regimes producing a political 
subject with their distinctive socio-cultural identities. For instance, in the time 
period of the Telangana movement involved agents like the Telugu ruler and 
finally the British who expanded the state so that on the eve of independence the 
Tamils had apolitical majority. However, structures are not decisive in 
determining the outcome of a movement and one has to acknowledge the role of 
indigenous agencies also. From the same instance one can highlight the role of 
Sri Potti the veteran Andhra leader who demanded creation of Andhra state and 
died following fast unto death. Eventually the shape of the Andhra state was not 
an outcome of either Tamil Nadu’s history or the history of Hyderabad but also 
of the political leadership of the Congress which settled for an Andhra Pradesh 
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state having connected certain territories from Hyderabad, Karnataka and Tamil 
Nadu. In case of Gorkhaland agitation the territory under reference comprises 
the whole tract between the Meachi river and the Tista the hilly region of 
Darjeeling and Kalimpong, bordering Sikkim and China and the whole tract of 
Doars bordering Bhutan and Bangladesh. Before partition of Bengal Presidency 
within India, the whole tract was part of the Bengal Presidency. A creation of 
the British colonial rule out of territories rested from Nepal, Bhutan and Sikkim. 
This shows that the political movements arising in this region would have to 
deal with history in a very selective way because before the British period the 
control regime were multiple, unclear and subsequently the demographic 
composition became mixed due to several practical reasons. For instance the 
British brought in plantation labourers from Chotanagpur areas with their own 
distinct cultural identity. People migrated from Sikkim to these areas to escape 
high tax and feudal rule. The British ruler also influenced demographic 
settlement pattern of this region in several other ways. Established a Gorkha 
Brigade encouraged a new set of government employees and traders to come 
and settle in the areas around Darjeeling so that ultimately formation of any 
regional political majority in unitary ethnic terms became difficult. For instance, 
when the Gorkha Chief Bimal Gurung wanted to include the Doars area under 
the Gorkha Territorial Administration (GTA), initially the Adivashi Bikash 
Parishad joined the movement but later on withdrew. The force of the political 
agencies on the structural outcome can also be illustrated by certain steps of the 
Government of West Bengal. In moderating the movement for Gorkhaland by 
establishing several Councils like Lepcha Council in Kalimpong to tame the 
force of the movement. In this sense probably both Telengana and Gorkhaland 
movement can have different prospects or outcome. Both operate within a 
historical context shaped by British colonial rule before independence and by 
the structure of parliamentary democracies after independence. However, in 
case of Telangana movement several conditions are present which were absent 
in case of the Gorkhaland movement. First Telangana region had a long 
continued cultural tradition relating to established structures of Princely states, 
large concentration of linguistic communities and historically evolved cities like 
Chennai and Hyderabad. All these are not present in case of the proposed area 
under the Gorkhaland. Before British rule these areas were wild tracts with no 
established control regime which the British developed out of primarily strategic 
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reasons as the area has been contiguous to several international neighbours. If 
Chennai was retained within Tamil Nadu for investment and development 
concerns despite demand for its inclusion in Andhra there is no such city under 
the proposed territory of Gorkhaland compared to the status of Chennai. The 
hilly region of Darjeeling are resource starved, over populated and depend on 
the only city of Siliguri which again cannot be said to have under the control of 
any particular ethnic community. We feel that one cannot therefore expect the 
same outcome as like that of the Telangana movement. 

III. Impact of Linguistic Regionalism upon the Constitution 

Constitution is ‘the Highest law of the Land’, as a highest law of the land it 
should have some rigidity. But for the sake of the linguistic demand the 
Constitution has amended various times and various manners. The main theme 
of this research paper is to shown the impact of the social transformation 
through the public movements upon the constitutional framework of India.  

Following linguistic movements can be mentioned which put an immense 
impact on the constitutional framework. Under this research paper three 
instances can be presented in following manners therein; 

a) Separate state of Andhra Pradesh 

Before the Independence the British India was divided among some 
Presidencies. Those divisions were as per the convenient of the British Ruler. 
The arrangements were haphazard and no considerations were given to the 
Linguistic and cultural diversity of India. Therefore, the Native Indians had a 
great dissatisfaction regarding the British State policy. The Orissa Province was 
the first province which broke out in fire distinct Linguistic State under the 
leadership of Sri Madhusudan Das in 1936. Sri Madhusudan Das was the maker 
of First Linguistic State of Orissa.4 That was perhaps the first demand and 
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organized agitation for Linguistic State.5 Some other people also dreamt for 
their own Linguistic State in independent India. 

However, after independence these Political leaders and their followers got 
more enthusiasm, as a result after independence the claims are higher and 
stronger then it was ever before. India’s first Prime Minister Jawaharlal Nehru, 
was not theoretically opposed to the policy of Linguistic State. He had a 
hesitation that the Nation had suffered hurdle of the bloodstain Partition just few 
years later. According to him this is not the right time for the claim of the 
Linguistic State. As the claims for Linguistic State were higher, the Congress 
Government Appointed a Commission On 17 June 1948, under the 
Chairmanship of Justice S.K. Dhar6 to make an inquiry regarding the issues of 
linguistic demands. The Commission had examined the existing situations by 
surveying entire India and submitted its Report to the Prime Minister in 10th 
December 1948.The Commission recommended that according to the present 
circumstance of the India; it would not be possible to divide the states basis on 
Linguistic Grounds. However, the Commission attached more importance to the 
Historical, Geographical and Economical situation of a State before re-
organizing it. It favoured re-organization of the State on the of administrative 
convenience rather than Linguistic diversity. 

However, the claims for the Linguistic State were spread all over the Indian 
Territory and it became stronger day after day. It was the biggest concerned for 
newly established Nehru Government. The Prime Minister was personally not 
opposed to the policy of the Linguistic States. On the Contrary, he tried to re-
organization of States avoiding all kinds of Civil disobedience. Again, the 
situation was grave, even civil war like situation was created in some parts of 
India. 

As the issues regarding the linguistic states were not solved, the National 
Congress has appointed another committee in December, 1948 under the 
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leadership of Jawaharlal Nehru, and other important members are Vallabh Bhai 
Patil and PattabhiSitaramayya (popularly known as J.V.P Committee). The main 
objective of this committee was to re-examine the issues relating to 
reorganization of states on linguistic basis.  After working merely three months 
the Commission has submitted its Report on 1st April, 1949. In its Report, the 
Committee clearly rejected the demands of linguistic state. It rather observed 
that the existing political and social situations were not favourablefor formation 
of new provinces purely on linguistic basis. However, it has also stated “if 
public sentiment is insistent and overwhelming, we, as democrats, have to 
submit to it, but subject to certain limitations in regard to the good of India as a 
whole.”7 The reason presented by the committee for the rejection of linguistic 
states was ambivalent and uncertain.  

A separate Andhra Pradesh was the repeated demand by the Telugu-speaking 
members of the Madras Assembly. Undoubtedly, the most vigorous movement 
for the linguistic autonomy was the demand of Andhra Pradesh by the Telegu 
speaking people. According to the number of the speakers, Telugu was the 
second Indian language, just after Hindi, in 1961.8 Nehru was reluctant to 
impose divisions of Language especially when recent division by religion had 
taken place. According to the Report of JVP Committee the Linguistic division 
of state was not feasible. The Committee concluded that in the prevailing 
scattered situations“the first and last need of India at the present movement is 
that it should be made a nation…Everything which helps the growth of 
nationalism has to go forward and everything which throws obstacles in its way 
has to be rejected or should stand over. We have applied this test to linguistic 
province also and judge by this test, in our opinion [they] cannot be supported.” 
9 

According to Robert King, the J.V.P Committee Report was a ‘cold-water 
therapy’. It ‘slowed things for a while’10.  However, the fires soon started up 
again. The Telugu Speaking people bitterly tried to implement their old 
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resolutions in fabour of the linguistic State. The methods they used to advance 
their demand were various: petitions, representations street marches and fasts. 
Perhaps the major blow to the Congress Government was the resignation of the 
former Madras Chief Minister T. Prakasam from the Congress Party in 1950 on 
the issue of the statehood. During the election campaign in Telugu-speaking 
districts, Jawaharlal Nehru was met at several places by protesters waving black 
flags and shouting “We want Andhra”.11 The signs were ominous, and indeed 
despite its successes elsewhere the Congress did very poorly Telugu-speaking 
provinces. Madras Legislative Assembly had 145 seats. Among them the 
Congress party won a mere 43. The bulk of the other seats were won by parties 
supporting the Andhra movement.12 

The agitating Andhra has two pet hates: the Prime Minister and the Chief 
Minister of Madras, C. Rajagopalachari. Both had gone on record as saying that 
they did not think that creation of Andhra was a good idea. Both were clear that 
even if, against their will, the state came into being, the city of Madras would 
not be part of it. 

On 22 May Nehru told Parliament how “for some years now our foremost 
efforts have been directed to the consolidation of India. Personally, I would look 
upon anything that did not help this process of consolidation as undesirable. 
Even though the formation of linguistic provinces may be desirable in some 
cases, this would obviously be the wrong time. When the right time comes, let 
us have them by all means.” 13 

As K.V. Narayana Rao has written, “this attitude of Nehru appeared too vague 
and evasive to Andhra. Nobody knew what the right time was and when it 
would come’. Impatient for an answer, the Andhras intensified their protest. On 
19 October 1952 a man named Potti Sriramulu began a fast- unto death in 
Madras. Sri Potti Sriramulu spent a long time with Mahatma Gandhi at 
Satyagraha in 1940-41. He had the blessings of Swami Sitaram, and of 
thousands of other Telugu speakers besides. Nehru was completely undermined 
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the issue. He had once claimed that ‘facts, not fasts’ would decide the issue. On 
3rd December, Nehru wrote to Rajagopalachari: ‘Some kind of fast is going on 
for the Andhra Province and I get frantic telegrams. I am totally unmoved by 
this and I propose to ignore it completely.”14 

Actually, Nehru failed to recognise the popular sentiment later on when he 
understand the popular sentiment of Andhra it was too late. On 12 December he 
wrote again to Rajaji, suggesting that the time had come to accept the Andhra 
demand. “Otherwise complete frustration will grow among the Andhras, and we 
will not be able to catch up with it.” Two days later Rajaji cabled the Prime 
Minister in desperation: “we might prevent more mischief if you summon 
Repeat summon Swami Sitaram to Delhi. He is now in Madras hanging round 
the fasting gentleman, Sriramulu. The entire mischief starts from this focus, as 
the Andhra boys are highly emotional and prone to rowdyism. If you invite 
Sitaram for a talk, the atmosphere may change and probably the mischief may 
dwindle away.”15 

However, that was then too late. On 15 December, after fifty-eight days into his 
fast, Potti Sriramulu died. Now the all hell broke into the Andhra province as the 
news of death of Sriramulu has spread all over the state. Government offices 
were attacked; trains were halted and defaced. The damage to state property ran 
into millions of rupees. 

Finally, on 19 December 1952, Prime Minister Nehru pronounced the formation 
of a separate state for the Telugu-speaking population in the Madras Presidency. 
On 1 October 1953, eleven districts in the Telugu-speaking portion of Madras 
Province (Coastal Andhra and Rayala Seema) voted to become Andhra State 
and Kurnool as their capital and Andhra KesariTanguturiPrakasamPantulu 
became first Chief Minister of the Telugu State.16 

                                                           
14

K.V.NARAYANA RAO, EMERGENCE OF ANDHRA PRADESH, 241-243, (Popular Prskashan, 

Bombay, 1974); Also see, MYRON WEINER,SONS OF THE SOIL: MIGRATION AND ETHNIC 

CONFLICT IN INDIA, 217-219, (Princeton University Press, New Jersey, 1978).  
15

K.V.NARAYANA RAO, EMERGENCE OF ANDHRA PRADESH, 188, (Popular Prskashan, 

Bombay, 1974).  
16

P. RAGHUNADHA RAO, HISTORY OF MODERN ANDHRA, 107-109, (Sterling Publishers 

Private Limited, 1997).  



PEOPLE’S MOVEMENT AND SOCIAL CHANGE 

70 

 

 

b) Separate State of Tamil Nadu 

Perhaps, Tamil Nadu is one of the best examples of linguistic movement and 
linguistic agitation which acquired secessionist overtones. It started through 
anti-Hindi agitations that stated in 1930 and 1960s. The protest was basically 
against the Brahmin, in the context of the language agitations, the imposition of 
the Sanskritised version of Hindi as the sole official language on the south was 
seen as a symbol of perpetuation of this dominance.  

The anti-Hindi Agitations of 1937 was the major factor for separate Tamil 
Statehood. The antagonist against the Aryan language was expressed through 
the Anti-Hindi agitations of 1937. When the popular government came to power 
after 1935, the CongressGovernmentin Madras led by C. Rajagopalachari 
proposed to introduce Hindi as a compulsory subject in High School education 
in 1937. The Congress programmes were in pursuance of Gandhiji’s concept of 
Swadeshi, which emphasised the replacement of English by a native Indian 
language namely Hindi. In this context, Sanskrit as the language of India’s 
cultural past was emphasised.  

There was popular criticism against this. According to the Justice Party, Hindi 
was as much as regional language as any other Dravidian Language. The Tamil 
schools opposed the measure for two reasons. The first was that the introduction 
of Hindi would indirectly mean the revival of Sanskrit, a language to which they 
were traditionally opposed. The second criticism was that the mother tongue 
was not compulsory in School education thus many passed out of schools 
without any knowledge of their Dravidian language.  

A society was established for the protection of the Tamil language. It organized 
public meetings and published pamphlets. Letters were sent to Rajagopalachari 
and the Government of Madras. The Society united the Tamilians for a 
Common cause. 

There was the anti- Hindi League and the compulsory Hindi boycott Committee 
were formed. On June 1, 1938 volunteers went in processions shouting slogans 
of ‘Down with Compulsory Hindi” and demanded the withdrawal of the order. 
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On June 3, many leaders were arrested, but picketing continued till June 11, 
when the Boycott Committees headquarters were raided.  

The Chief Minister, C. Rajagopalachari was unwilling to budge from his stand 
and viewed it a law and order problem. This resulted in more aggressiveness on 
the fact of the agitators and they continued their picketing and slogan shouting. 
Rajagopalchari was portrayed as a Brahmin arbitrator trying to impose the 
language. The situation against provided the Dravidian leaders to link race, 
chaste and language symbolically.  

Later, the Official Language Act, 1963 provided for the continuance of the 
English language for official purposes of union and for its use in Parliament. 
The use of ‘May’ instead of ‘shall’ in the Official Language Act, 1963 was 
unsatisfactory to the Non-Hindi group. Nehru against assured the people of the 
south that his assurance given earlier was not his own perception but the 
viewpoint of his government and was with the approval of the House. 

However, Nehru died in 1964 and the Government of Lal Bahadur Shastri 
sought to implement the Constituent provisions. Thus, on January 
26,1965,Hindi would preplace English as the official language of the Union. 
English would be used for limited purposes.  

From January, 25, 1965, students in Madras started demonstrating against the 
introduction of Hindi as official language. In Madras a large number of students 
marched towards the secretariat shouting anti-Hindi slogans. They burnt 
Republic Day pandals and Street Declarations and attacked the Congress office. 
The Hindi books were burnt.  

The Congress leadership at the centre had by this time realized the extreme 
opposition to Hindi especially in Tamil Nadu and were forced to change their 
attitude. Thus, Prime Minster, Lal Bahadur Sastri in a nationwide broadcast on 
February 11, 1965, reaffirmed Nehru’s assurance to the south. He said, every 
state could transact business in languages of its choice.  

Thus, the Anti-Hindi agitations in Tamil Nadu in a nutshell, were protects 
against the social, political and linguistic domination of the south by the North.  

c) Fusion of Assam 
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Until 1874 Assam was one of the parts of the British occupied Bengal 
Presidency. In 1837, under the Act of XXIX passed by the President of the 
Council of India the vernacular language of a district was directed to be used in 
the courts. Abolition of Persia from the court was highly appreciated. Although 
for more than ten years after the annexation of the province, Assamese was the 
language of the Courts, as a part of the Presidency of Bengal, Bengali language 
was introduced in the Courts of Assam. For their administrative convenience in 
1936 British 128 Habib Fazlul Basis authorities introduced Bengali in place of 
Assamese in the Schools and the courts in Assam. The use of Bengali as the 
language of the court and educational institutions had done great harm to the 
people of Assam and driven a permanent wedge between the two communities 
of Assamese and Bengalis. As a result of use of Bengali between 1837 and 1873 
as the medium of instruction, the progress of education in Assam remained not 
only slow but highly defected and a lot of Bengalis were imported and 
employed in the different schools of Assam. Writing of text books in Assamese 
for school children in Assamese did not get any encouragement and Assamese 
literature naturally suffered in its growth. The enmity between the two linguistic 
groups affected the Assamese society and it led to a conflict between the 
Bengalis and the Assamese. The imposition of Bengali as the official language 
and as the medium of instruction in Assam did not meet with any protest 
initially. On the contrary, the Assamese elite use the language in their writings 
and often even in their conversations. Hence for almost a decade, the language 
policy of the government remained unquestioned. But as recruitment of 
Bengalis in government services increased resulting in greater unemployment 
among the Assamese, strong feelings of resentment begun to grow amongst the 
people.17 The increased number of Bengali Amlas in the different districts of 
Assam might pose a challenge to the distinct identities of the Assamese people 
because these immigrants had their own culture, language, traditions and 
religion and their existence in the land might affect the Assam’s language, 
culture, economy and political status. Of the migrants, the tea plantation labours 
posed no problem linguistically and culturally, rather there has been a process of 
assimilation between the two communities. 
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The debates on the language issue during the 19th century had resulted in the 
increasing awareness about the distinctive linguistic, cultural and political 
existence of Assam and the educated people of the provinces. It instilled in them 
confidence and sense of pride which went a long way in generating a regional 
consciousness in the second half of the 19th century which further escalated in 
the post-independence era. This Socio-cultural and linguistic awakening of the 
19th century resulted in the considerable increase of the Assamese speakers in 
the beginning of the twentieth century.18 

In 1960 the Assam Official Language Bill was passed and Assamese was 
declared as the official language of the State. The Non-Assamese felt that the 
declaration of Assamese as the official language of the State would place the 
Assamese speaking people in a position of advantage in many respects, 
particularly in the recruitment of state Services. The people of the Hill districts 
had a feeling that the recognition of Assamese as official language in addition to 
their own languages would place unbearable burden on them. As a result, the 
Assamese speaking section of the population has been nurturing a grievance that 
the Bengali and the others have stood in the way of the achievements of their 
just aspirations. The language question has thus caused dissension and mutual 
suspicion between the Assamese and the non-Assamese speaking sections of the 
population.19 

In 1972, there was another phase of Assamese-Bengali confrontation. It came 
about when the academic Council of Gauhati University passed a resolution to 
introduce Assamese for the switch over to the regional language as the medium 
of institution. English however was allowed to continue. The Bengalis were 
given a concession in that they could answer questions in Bengali. The 
Assamese students had no objection to Bengali student’sfromCahar answering 
in Bengali but this concession should not be allowed for those Bengali speaking 
students who hailed from the Brahmaputra valley. Thus, there was intense 
discontent.  
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Due to agitation and political pressures, the decisions was revised on June 12, 
1972. By the revised decision, Assamese would be the sole language for the 
medium of instruction. English would continueas an alternative, but not beyond 
a period of ten years. The option to answer examination papers in Bengali was 
withdrawn. The Assam Assembly passed a resolution that Cachar could have a 
separate University, in which Bengali would be the medium of instruction. The 
Assamese students protested against this clause as they felt that if Assamese 
could not be accepted as a regional language. Cahar should go out of Assam as 
it was contrary to the principle underlying the re-organization of states.  

 

IV. Conclusion and Suggestions 

Due to the linguistic movements various times Constitution has been amended 
and new states had come into being. In order to fulfil the demand of the 
linguistic some of the separates small states are created which has played an 
important role in case of amendment of the Constitution.  

In this respect, the Constitution (Seventh Amendment) Act, 1956 was important 
to mention. It was necessitated primarily because of the Re-organisation of the 
States on a linguistic basis as a result of the report of the States’ Re-organization 
Commission. The opportunity was however utilised to effect modifications in 
several provisions of the Constitution. 

The Scheme of States ‘re-organisation involved not only changes in the 
boundaries of several of the existing states, but also the abolition of the pre-
existing classification of the States into those of part A, Part B and Part C. By 
this Amendment, the States of Part A and Part B were placed on an equal 
footing while the states of Part C were now designated as Union Territories. 
These various changes were effectuated by modifying Article 1, substitution of 
Schedule I by a new Schedule, and modifying Articles 239, 240 and to 241 to 
provide for the administration of the newly formed Union territories.  

Later, in 21st Amendment, 1967 Sindhi and Oriya languages were inserted under 
the Eighth Schedule of the Constitution. Further, by the Constitutional 
71stAmendment, 1992 several languages like Konkani, Manipuri, and Nepali 
have been added in the said scheduled.  
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Re-conceptualizing regionalism or study of any regional movement in particular 
is not a major concern of the undertaken study. It is about the nature and 
outcome of the interaction betweenorganized political movements namely the 
Gorkhaland Telengana movement and its relation with the structure and 
agencies of state mainly in the context of India, political parties, government in 
power and parliamentary system of politics. It also focuses on the relevant 
considerations that are brought to bear on the course of the movement by both 
the government and the leadership of the movement. The political movements 
that have the objectives to control the territorial autonomy are increasing day by 
day.The demands for separate states have come from across the country. These 
regions having different regional identity on the line of region, language, 
Culture, caste and class now pose a grave challenge to the Indian federalism. 
The constitutional approach justifying the demand for a state of Gorkhaland is 
altogether a different consideration in perception to the aspects of the Telangana 
demand. The context between the two are quite different and apart but at the end 
the justification is the same, both the people of these areas have a legal right to 
demand a state of their own as provided by law,the Constitution of India. In the 
upcoming chapters the study undertaken makes a deeper understanding of both 
the movements in terms of origin, development and outcome of both the 
movements to see how far both the movements draw 47 resemblances and 
differences in their process of maturation based on the Strategic Relational 
Approach which would engage in investigation and findings answers of the 
research question undertaken in the present study. 
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The Relevance  of  Jaya Prakash Narayan’s Political Ideas 
to Reform Indian Democracy for Development for All:  

An Analysis 
Paritosh Barman

1 

Abstract 

Jayaprakash Narayan’s entire life was dedicated to establishing freedom and equality 

for all. He was not addicted to any ‘ism’ and never compromised with any injustice. JP 

worked as a socialist from 1932 to 1954.  He had been the foremost leader and 

spokesman of Indian socialism. He used the concept of socialism blending with 

Gandhian Socialism for the Indian perspective. He gradually changed his political ideas 

to adjust to the necessity of the Indian polity. He became the torchbearer of Gandhiji’s 

ideas of peace, non-violence, and Gram Swaraj. JP strongly talked against the serious 

defects of parliamentary democracy and party politics. He tried his best to establish 

communitarian democracy which was more and more decentralized so that people can 

take part more and more in the administration for their development. He tried to 

transform ‘Rajniti’ into Lokniti to set up participatory democracy in India. This paper 

would focus his ideas to remake Indian democracy for the development of all. 

Keywords: Socialism, Gram  Swaraj, Partyless Democracy, Total Revolution, Lokniti 

 

I.  Introduction 

A galaxy of dedicated leaders played a crucial role to make Independent Mother 
India. Amongst them, Jay Prakash (JP) Narayan remains one of the most 
devoted leaders in India. As a nation maker, he never fixed him with any ‘ism’ 
or ideology and never compromised with the prosperity of the country. The 
meaning of his name ‘Jayaprakash’ is ‘Victory to the light’. He was born at 
Sitabdiyara village in Bihar on 11th October 1902. JP was educated at 
universities of the USA, where he became a Marxist Devotee by his heart. On 
returning from the USA, he joined Indian National Congress on the call of 
Nehru to free the country from the grasp of the British Rule. Besides Gandhiji, 
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JP was deeply influenced by Bal Gangadhar Tilak, who called Indians to act 
fearlessly following the ideals of The Geeta.  

He formed his mind to lead a simple life and work for the nation impressed by 
the Non-violent Movements of Gandhiji. As the first ‘Jeevandanee’ of Vinoba 
Bhave’s Sarvodaya Movement, JP fought for socio-economic justice for all up 
to his death. 

 
II.  Methodology 

This research study is based on secondary data mostly on the books and articles 
related to Jayprakash Narayan. JP’s writings are an important source for this 
study.  An attempt has been done to evaluate his thought about the reformation 
of the Indian political system. After understanding his thought and works, we 
will realize  JP’s role to modify the political system for better inclusive 
democracy in India. 

 
III.    Objectives of the Study 

A) To understand the significance of JP’s concept of Partyless 
democracy. 

B) To know the relevance of JP’s criticisms about Party politics. 

C) To understand JP’s concept of People’s Socialism.  

D) To know the relevance of Total Revolution. 

 
IV.  JP’s Views on People’s Socialism 

In the history of the  Indian socialist movement, JP worked as a socialist 
follower from 1930 to 1954. During that time, he was the foremost leader, 
propagandist, and spokesman of Indian socialism.  In an article entitled Kranti 
KeAdhunikPrayog (translated in English), published in Janata in 1941, Gandhiji 
accepted JP as the greatest source of authority on Indian socialism.  In this 
article, Gandhijiji expressed that, “He not only took the initiative in the 
formation of the Indian Socialist Party in 1934 but also showed a remarkable 
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genius in popularizing the party and its various agendas.”2In another article 
entitled Relevance of JP to Our Time, published in Janata, in 1970, M.L.Sen, 
the then Chairman of the Radical Humanist Association (Bihar Unit), wrote: “In 
1940, JP was of the view that even if Marxism was not renounced, violence and 
dictatorship could not be accepted as the inevitable conditions for the success of 
socialism. JP was aware of the evil effects of the dictatorship of the then Soviet 
regime but his faith in Marxist ideology did not disappear. Though his faith in 
Marxism remained intact, he, at the same time, held the view that Soviet 
planning was based on over-centralization and suppression of individual 
freedom.”3However, Erich Fromm’s The Fear of Freedom strongly influenced 
JP and in this respect, he particularly welcomed Fromm’s prescription of 
democratic socialism for safeguarding and honouring human values, where he 
placed the individual at the centre of attraction, to yield the fruits of socialism in 
India.4Later on, in his book entitled Dimension for Double Revolution, 
published in 1970, JP wrote: “While working for the total establishment of a 
socialist society in India, due attention must be paid not only to the material 
aspect of life but also to the human aspect. I also emphasize that there could be 
no socialism without the proper flow of democracy and I want such a society 
where the cherished human values would be duly honoured.”5 

While building his dream of Indian socialism, JP regarded this philosophy as a 
complete theory of socio-economic reconstruction.  According to Jayaprakash 
“socialism is a theory and technique of widespread planning. It involves a 
technological reconstruction of the total aspects of society. Between 1929 and 
1946, I was an ardent believer in Marxian socialism.  
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But at no stage, I was attracted to the Indian or the Russian Communist and at 
that time, regarded socialism as an economic principle.”6 In another book 
entitled The Objective ofSocialism: What the Socialist Party Strives For (Speech 
delivered at the Kanpur Socialist Party Conference, 1947), published in 1962,  
JP discussed that the aim of socialism should be to eradicate the economic 
inequality prevailing in Indian society and emphasized to stop the concentration 
of wealth in the hands of a few. In this book, while talking about his idea about 
the trajectory of Indian socialism, he wrote: “There would be social ownership 
of the means of production. This is my picture of socialism; It is a society, in 
which all are workers—a classless society. It is a society, in which human labor 
is not subject to exploitation with an interest of the private property, in which all 
wealth is truly national—in which there are no unearned incomes and no large 
economic disparities in which human life and progress are planned and where 
all live for all.7 In this same book, he said that it was in 1934 that he realized 
socialism could be the real basis of India’s freedom and highlighted the 
resolution submitted in the Ramgarh Congress held in 1940, where he advocated 
for collective ownership and total control of all large-scale and heavy 
production and emphasized that the state should nationalize heavy transport, 
shipping, mining, and the heavy industries.8This conviction on socialism by JP 
showed the impact of the imported ideas of American and British socialists. 

Later, JP, in another book entitled Is Violence an Alternative? , published in 
1973, expressed his bitter-sweet experience of working with the then   
Communists in the CSP as well as the role and impact of the Soviet Union, 
which had a lifelong effect on his mind.  Moreover, he also said in this book that 
such facts and incidents led him to question, for the first time, some of the basic 
postulates of Marxism and at the end, he wrote: “The most striking feature was 
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that still my faith in Marxism remained intact and unbroken and I claimed to be 
a Marxist.”9 

Finally, while clarifying his moral philosophy of Democratic Socialism, JP in 
the same book, wrote: “Socialism which Marx pictured was the socialism which 
we are trying to describe by the term democratic socialism. Only that socialism 
can bring about, the emancipation of toilers and no other.”10 

Like Marx, JP believed that “Material forces affect the individual and social 
institutions and dialectical materialism provided the basis of a socialist’s inquiry 
into the causes of inequality.”11 Later on, in a book entitled Communitarian 
Society and Panchayati Raj (ed. by Brahmanand), published in 1970, he re-
examined the basic postulates of Marxism and their practical application by the 
so-called Communists in India.   In the post-independence period, like a true 
Gandhiji,  and based on his personal experiences about Marxism in practice, 
where he felt that in society it was possible for the people to bring about social 
change in Indian society by democratic means, and, simultaneously, it would be 
counter-revolutionary to resort to violence.  In the same book, he further 
mentioned that socialism could not exist, nor be created, in the absence of 
democratic freedom and as a logical corollary, he rejected the theory of the 
dictatorship of the proletariat, which in effect meant ‘the dictatorship of a 
bureaucratic oligarchy.’12 
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While substantiating his viewpoint and recapitulating his old impressions about 
Marxism and the Soviet Union, JP, in another book, published in 1956,  entitled  
From Socialism to Sarvodaya,  wrote: “…the home of Communism; The 
Russian revolution had started as a people’s revolution that had the active 
support of the broad masses of Czarist Russia, but Lenin converted it into a 
minority revolution when he forcibly dissolved the Constituent Assembly in 
which he was in a small minority and seized power with the help of rebel 
soldiers and the urban working class. The subsequent miscarriage of the 
revolution and distortion of socialism to my mind was the direct result of a 
forcible seizure of power by a minority.”13 

 In 1936 JP, in another book, titled Why Socialism?,   methodically analyzed the 
class organization in Indian society and wrote: “The Indian bourgeois could not 
lead the anti-imperialist movement.  I state that, they had always been in league 
with and compromise with British imperialism”.14On the need to popularize the 
socialist movement and experimenting with the mass forces in India, he wrote 
that, “The masses are the only classes in India, which are uncompromising anti-
imperialist. They alone stand for the complete independence of the country. 
Others either openly ridicule and oppose the idea or only pay lip-service to 
it.”15Thus, as a core Marxist, JP stood for overall social and economic equality 
in Indian society and reiterated that “socialism to me is also a theory and 
technique of comprehensive planning for the betterment of the country. It 
involves a technological re-construction and re-enactment of the total aspects of 
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society. Its aims are the harmonious and well-balanced growth of the whole 
society.”16 

At the same pace, JP strongly criticized the inadequacy and failure of the 
Karachi Congress of 1931 ‘Resolution on Fundamental Rights.’ JP, like 
M.N.Roy, stood for the reduction of land revenue, the limitation of 
consumption- expenditure, and nationalization of all the industries in Indian 
society and this viewpoint was evident through a book entitled From Behind the 
Prison Bars in Independent India, published in 1976, where he wrote: “The 
most important economic and social task in India, according to me, was to 
eliminate the rural land heartless exploitation of the masses. This could be 
achieved only if the people control their economic and political affairs.”17 

According to JP, “socialism is not opposed to the dominant values, which have 
been cherished in the Indian culture.”18Consequently, he stood for village 
reorganisation and restructuring, and being a Marxist follower, he believed that 
socialism was impossible without democracy.  Like Narendra Deva, JP 
mentioned that “the ideology of democratic socialism is the combination of 
economic and political democracy. But my ideological stand differed from a 
Marxist, in the sense that Marx failed to make a class approach to the core issue. 
Lenin also made it clear many times that the reorganization of the society on a 
socialist basis requires workers’ revolution. To Lenin, nothing could be more 
democratic than that.”1918 Pragmatically speaking, in the post-independence 
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period, JP deviated from his earlier Marxist stand and also asserted that violence 
and dictatorship could not be expected to usher socialism in India.   

JP concluded in favour of democratic methods and at the same breath, realized 
the complete need for economic decentralization under Gandhijian influence.  
As a true Gandhijian, he also felt that the means must be morally consistent with 
the ends and interpreted socialism in the context of Indian needs and the impact 
of dominant values in the then Indian culture.  

While reiterating his arguments in favour of dominant values of Indian culture, 
in a book published in 1936, titled First Things First, JP wrote: “As a socialist, I 
believe in the urgency of economic problems of the country, and therefore, 
stress the need for solving the rampant economic problems of the country first. I 
am not opposed to the dominant values of Indian culture. I suppose the 
organized economic doctrines of socialism have been formulated in the West, 
but its fundamental idealism is a part of Indian culture also. Socialism for me 
was always a way of life. It represents a set of values to which I owe allegiance 
voluntarily, and which I tried to put into practice in my lifetime.”20 

Furthermore, in another article entitled, The Transition to Socialism, published 
in Janata, in 1962, JP continued to describe his theme as democratic socialism 
and also talked of democratic methods to establish a socialist society within 
India.2120In this article, he also mentioned that the greater the freedom, the 
higher would be the level of socialism. This outlook of JP was reflected in his 
report as General Secretary at the Patna Conference of the Socialist Party, held 
in 1963  he stated in the report that, “Marxism was itself a confluence of three 
streams of ideas, that is, Classical Economics of Britain, Revolutionary 
Socialism of France and Philosophy of Germany. Consequently, I plead to 
combine the Marxian thought with the thought and practice of Gandhiji and 
want to achieve a synthesis of their own.”22 
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In the post-independence period, immediately after the General Election, held in 
1952, the Kirshok Mazdoor Praja Party (KMPP) led by J.B. Kriplani and the 
Socialist Party merged completely together and finally came into existence as 
Praja Socialist Party (PSP). Following this, in 1953, Nehru wrote a personal 
letter to JP for basic cooperation between the Congress and the newly emerged 
PSP in the fields of national reconstruction and development of India. During 
that time, a change in JP’s mindset was evident as reflected in his outlook 
towards Gandhiji and he wholeheartedly pleaded for ethical politics and moral 
conduct in the then party-politics of India.   

 In fact, from 1952 onwards, he stood fully and firmly for Gandhijism and 
persuaded others to believe that unless socialism was completely transformed 
and altered into Sarvodaya, the beacon lights of freedom, equality, and 
brotherhood, would remain beyond reach. 

 
V. JP’s Views on Communitarian Democracy 

JP was deeply worried about the working of parliamentary democracy in India 
and criticized the role of the political parties to save their interest only.  Political 
parties are only busy with their majority on vote accounts to win the elections. 
For the gaining ruling power of the country, parties followed corrupted practices 
also. JP’s concept of participatory democracy was derived from the excellence 
of the political and economic institutions of ancient India. The goal of this 
democracy was so designed as to execute the Sarvodaya ideal, which came from 
ancient Indian philosophy and religion.23 

JP in his book entitled Studies inSocialism-Proletariat plus Philosophy, 
published in 1958;   he briefly questioned the efficacy and relevance of the 
existing party system in the then India scenario. In this book, JP explained that 
the ideological process on ‘Communitarian Polity’ was started from 1953 
onwards, and by 1957, he had already rejected the system completely from his 
mind, on account of its inadequacy for the progress of the nation-building 
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process.24 He rejected the Parliamentary System of India based on party politics 
on the following reasons:  

1. Through the principle of the individual vote, the individual became 
atomized and the State became the arithmetical sum of individuals;  

2. A party came to power with only minority support where there were 
more than two parties;  

3. The people were intensely subjected to manipulative mass media 
and thus they were often unduly influenced;  

4. Political parties indulged in half-truths and outright lies and the real 
interest of the country was forgotten; 

5. There was no proper link between the Government and the individual 
voter;    

6. Elections were expensive.25 

Though these arguments, JP wanted to get rid of the existing party system itself 
and wanted to substitute it with a partyless or participating democracy. In his 
book entitled Small Community and Total Revolution, published in 1980, while 
discussing the motto of the partyless democracy, he enumerated that, “But it 
cannot be understood without the awareness that what embodied the two 
cardinal aspects of my  socio-political thought: my recoil from ‘Statism’, 
grounded my reading from the Soviet experience, and simultaneously my 
constant drive to find an immediately effective political means for a real 
transformation of the people’s conditions in India  which in the long run  helped 
me to land  up  with the idea of participating democracy.”26 

For JP, ‘party’ was synonymous, on one hand, with the bureaucratic elitism of 
the Soviet Union and, on the other with corrupt place-seeking in India; and these 
two responses were expressed by me, with the full banality of cold war rhetoric, 
In 1952, in a Sarvodaya conference held in Gujarat, I mentioned that, in the 
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kingdom of dialectical materialism, fear makes men conform, and the Party 
takes the place of God.”27His antipathy towards the then party system of India 
also reflected in a book titled Dynamics of Socialist Ideals, published in 1954, 
where he wrote: “Certainly, as far as the Indian experience is concerned, my 
uneasiness with the party system is comprehensible and logical. If by ‘party’ is 
meant the organized and principled expression of ideologically coherent socio-
political interests and policies, it is arguable that post-independence ruling-class 
India has never had a party at all, only agglomerations.”28 

 
VI. JP’s view on Participatory Democracy 

After Independence, JP understood the negative impact of party-dominant 
politics against people’s development. Party politics is always busy with the 
interest of leaders and political parties. He called partyless democracy.  
However, in JP’s conception of a ‘partyless democracy’ ‘partylessness’ was not 
the principal feature. Like Rousseau, subsequently, JP  in his book entitled  
Socialism in India: What It Means, published in 1971,  wrote: “I counterposed 
formal reprehensive democracy with what I sometimes called people’s 
democracy, a term characteristically borrowed from a Communist origin, but 
distinct from communist usage.”29Moreover, while discussing the objective and 
trajectory of the concept of Participating Democracy in India, JP wrote:  “It 
denoted my sense that the former type of democracy, in its exclusion (except at 
times of elections) of true participation by the people and of accountability to 
them of their ‘representatives’, is largely an illusion. I believed that ‘government 
by consent... is not an adequate concept.”30 While reiterating his viewpoint on 
Participating Democracy, in another article, titled  My Plea for Reconstruction 

                                                           
27

Nageshwar Prasad, Profile of the Men and Women behind the Bihar Movement: The 

JP Effect,Everyman’s,Vol.XVI, No.VII, New Series, January-February, 1990, p.104.  
28

Nageshwar Prasad, Vinoba’s Consensual Revolution: A Critical Appreciation, Gandhiji 

Marg, New Delhi, Special Issue on Vinoba and JP,  November-December,1998, pp.21-

22.  
29

 Vasant Sathe, An Open Letter to JP, The Illustrated Weekly of India, New Delhi, 

Vol.XXI, No.XIV, July-August, 1974, p.35.  
30

 David Selbourne, State and Ideology in India: The JP Factor, Mainstream,Vol.XIV, 

No.VII, March-April, 1980, p.27.  



IJLJ - Vol. 11 No. 1(Part-II)      ISSN: 0976-3570 

87 

 

of Indian Polity, published in Radical Humanist, in 1972, he wrote: “Instead, as 
I put it in 1961 in my little book Swaraj for the People, brought as near the 
people as possible under the fold of Participating Democracy.”31In the same 
article, he further mentioned that “It was this latter idea which made me 
dangerous to entrenched power and vested interests. The people, I argued, had 
been left out of the democratic way of life. They had no stake in a representative 
democracy even though they had the vote, and though Swaraj came, it had not 
come to them, but only to the very thin layer of the educated middle class. It is 
not the abstract virtues of democracy that so excite us, but the concrete fruits of 
democracy in terms of the people’s welfare.”32 

In 1972, JP suddenly during the Bihar movement demanded a partyless 
democracy and mentioned that his idea of Total Revolution was essentially well 
connected with his earlier ideas of partyless democracy. This outlook became 
amply clear, through a lecture delivered by him in 1974, titled On National 
Integration, where he said: “In my theory of Total Revolution there will be 
sufficient flow of people’s power everywhere in tune with the demand of 
participating democracy and there will be pre-selection of candidates not by any 
political parties but by active people’s committees, for the accountability of the 
elected electors, and for the right of the latter to recall the former. Furthermore, 
undercutting the forms and norms of bourgeois liberal democracy, I struggled in 
Rousseauist terms towards a ‘new convention’, and the future embodiment of 
the idea of the ‘general will’ in the proposition that all elections should be 
determined as for as possible by common consensus.”33 

According to JP, democracy meant more and more social and economic justice, 
equal opportunity, and above all industrial democracy apart from political rights 
and people’s participation in government.  At the same time, JP was very 
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particular about moral principles and value systems. The idea of 
democratization was a prerequisite idea for JP’s concept of a new society. JP 
was of the view that democracy in India must be built on the traditions of 
ancient India and the concept of dharma should be reinterpreted to suit 
contemporary needs.  The new polity must be founded on the principle of self-
government; i.e., self-sufficient, agro-industrial, urban-rural, local communities, 
etc. JP aimed at building up such a society through the means of the Sarvodaya 
movement. However, after about 20 years in it, he became completely 
disillusioned and dissatisfied with its primary operation and function.   In his 
Inaugural Address at the Fifth Conference of the International Peace Research 
Association, held at Varanasi, from 5-8 January 1974, he mentioned that “The 
disillusionment began with my experiences, in 1970, at Musahari Village in 
Muzaffarpur district of Bihar. Vinoba Bhave separated politics from the rest of 
his efforts to transform society and thus made a basic departure from 
Gandhiji.”34 

In this Conference, he also said that “Bhave also moved on to Gramdan from 
Bhoodan. These defects shattered my hopes of achieving goals through the 
Sarvodaya movement. Once I was convinced that the movement was incapable 
of bringing about a non-violent revolution, I began to re-look for a new way.”35 
Besides this, while justifying his losing faith in Vinoba Bhave’sBhoodan 
movement, JP in a book titled Three Basic Problems of Free India, published in 
1974, firmly said: “The Indian freedom movement was a people’s movement 
par excellence. It was not rajniti, politics of the state, but lokniti, politics of the 
people.”36Thus for JP, the period from 1954 to 1974, which was known as the 
phase of Bhoodan and Sarvodaya, under the guidance of Vinoba Bhave. 

JP's philosophy of “participatory democracy” was contra posed to electoral or 
“representative democracy.” He was not just asking for electoral reforms, as 
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frequently suggested, but arguing against what he considered a flawed system. 
As early as 1959, in an essay titled, “A Plea for Reconstruction of the Indian 
Polity,” he said: “The fundamental defect …is that this form of democracy is 
based on the vote of the individual...the system is based on a false premise; the 
state cannot be an arithmetical sum of individuals. The people, the nation, the 
community can never be equated with the sum of individual voters.” On this 
tenet was based his ‘Total Revolution' of 1974 which culminated (or reached its 
anti-climax) in the installation of the first-ever non-Congress, Janata 
Government in 1977.37 

 
VII.   JP’s Concept of Total Revolution 

His idea of Total revolution’ is a “combination of seven revolution – social, 
economic, political, cultural, ideological or intellectual, education and spiritual”. 
This number, according to him, maybe decreased or increased. For instance, the 
Cultural Revolution may include education and ideological revolutions.  

Likewise, the social revolution in the Marxian context covers economic and 
political revolutions and even more than that. This is how we can reduce the 
number to less than seven. We can also add to this number by breaking up each 
of the seven revolutions into different categories. Economic revolution may be 
split up into industrial, agricultural, technological revolutions, etc. similarly, 
intellectual revolution may be split up into two – scientific and philosophical. 

The idea of ‘total revolution’ aims at bringing about a complete change in the 
present structure and system of Indian society. It may be regarded as a 
considerable development of the philosophy of Sarvodaya. Jayaprakash was a 
great humanitarian, and his socialism, gradually developed into the philosophy 
of ‘total revolution’ is not only a system of social and economic reconstruction 
of the Indian society, but it is also a philosophy of moral and spiritual rebirth of 
the Indian people.38 JP’s exceptional role in Indian politics was to turn student 
movement into a continuous Total Revolution to meet the challenges against the 
development of the country. JP was deeply concerned with the existing troubles 
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of poverty, hunger, illiteracy, and inefficiency of the bureaucracy. JP gave an 
interview that he would like to drastically change the system. As a result, he 
practiced the innovative ideas of the Total Revolution to reconstruct the nation 
after Independence.39 

 
VIII. Conclusion 

With the help of a communitarian democratic system, Jayaprakash Narayan 
attempted to reconstruct the nation by the elimination of power centric party 
politics in the Government. He recognized the maladies of power centric party 
activities seriously to destroy people’s rights. JP said that the total revolution 
would be permanent and continuous. It will keep on changing both the personal 
and social lives of the Indian People. JP explained how the total revolution 
would bring positive changes against all types of socio-economic evils. In the 
Post-Independence Phase, his political ideas brought a moral fabric, people-
centric political culture, and a ray of hope to make people-centric democratic 
government. He devoted himself to the country to reconstruct the nation.  
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Legal Perspectives 
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Abstract 

"All collective human life is indirectly shaped by law. Law is like knowledge, an 

essential and all pervasive fact of the social condition" –NiklasLuhmann. 

Law is the reflection of man's social consciousness at a given period of time.Society is a 

changing phenomenon and this process requires to be maintained by some machinery in 

order to avoid disorientation and disarray. Legal propositions, researches and judicial 

pronouncements are those instruments which are developed in the form ofnorms and 

principles and its accuracy being checked and then applied as true principles of law. 

Indian society being multifaceted and bearing a hierarchical structure hasexperienced 

enormous variations over decades with law playinganeffectiveand affirmative role 

throughout this journey and is a recurring one. With the world steadily heading towards 

greater equality, Indian women, in the event of transformation are sincerely 

involvedand their character is being a subject ofpassionate discussion all through. 

Women have suffered at large and have become an emblem of revolution against 

poverty and violence, despite numerous statutes, treaties and laws. Hence, spotlight is 

upon whether law or its implication is insufficient in the event of social transformation. 

The New India, obviously has a more progressive outlook for her women folk, although 

she still has a long way to reach her destination but women’s active participation in 

economy and polity and her overall growth have on one hand expressed her power and 

ability, and raised her role and social status and on the other, ultimately giving her a 

good life and living in a developing nation. 

Keywords :Women, revolution, poverty, violent, transformation, law, treaties, 
development. 

 
I. Introduction 
Society is changeful and moving since it is a process and unchanging society is 
a fiction. Hence, it is requirement of society to change and similarly in the case 
of women. Law is and has been playing a significant role of an agent in this 
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transformation event with the objectives of being stable and maintain a good life 
in the society and more important to persuade social change by changing itself 
according to the varied requirements of human and society. 

 

II. Role of Law in Social Transformation 

Roscoe Pound observed law as a tool of social engineering. Social 
transformation may be assumed as a conscious human control where law is a 
catalyst of such control. The social, political and economic system of every 
nation keeps on modifying as a basic 'rule of change' and with these changes 
there arises complexities in the existing laws as well as demand of new and 
innovative laws for contemporary issues,and the concept of adoption of social 
sciences to develop legal rules or sociological jurisprudence came up. However, 
the changing phenomenon of society have both positive and negative directions 
and the nation with whole political and legal system aims to curb such 
transformation and in a desired direction. Hence law is such a measure which is 
designed and formulated on the basis of a specific social context bearing 
capacity to regulate a society and its intricacies and divergent requirements. 

The vibrant character and distinguished feature defining a nation is its political 
and legal structure. As per the ‘Lead and Lag’ law approach, law may be looked 
into broadly in two ways. Firstly, where law determines the nature and direction 
of the aim and objective towards which the social system shall revolve and 
secondly, wherein law is formulated to shaft and tackle the evolving problems 
within the existing social order or system. In lead law approach, law is treated as 
a powerful agent that plays a vital role in social control or rather acts upon the 
society,it being autonomous in nature.The popular and leading ages of social 
transformation adopted law as a powerful weapon of governance mechanism of 
adjudication process and professional version of legal doctrinetherebyupholding 
the sovereign power and authority bearing the capacity of legislation and control 
of social behavior. Lag law approach on the other hand is based onsociological 
perception and are ineffective and dead at its initial stage,as and when fails to 
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provide security of social requirements and thereby pulverize the moral 
sophistication,local meaning and variety2. 

It has been observed that the western social structure,culture, ideas and values 
are extremely different from the Asian ones. But in the 19th and 20th century, 
merely all Asian societies including India adopted the western system of law 
and governance mostly through colonial imposition like the common law and 
Westminster Parliamentary system came with the British,the civil and Roman 
Dutch law and administration from Dutch and the Soviet socialist system with 
Marxist Communism.Hence, cultural feature from British and France,Dutch 
administration and Spanish social heretical system were adopted and brushed up 
over these societies including India which led to the Gandhi-Nehru reign, face 
rejection and restoration of democracy. The political and legal structure of 
Indian society at the same time adopted the multiparty governance,democratic 
elections, rule of law and separation of power through the constitution like other 
Asian countries. The concept of democracy and rule of law is therefore well 
known and familiar concept after independence for India among other Asian 
countries. The political leadership had little or no scope to insert and keeptheir 
thoughts and views in administration process and governance and was given the 
public services which lessoned them about administration processes. Trade 
Unions were though lead by native leadership, schools and educational 
centerswere handled and managed by native teachers who were trained in home 
land but finally examined by the British. 

The then intellectual class including teachers,scholars,journalists were 
conventional pools out of which craze and demand of independence and 
equality geared up and desire of national identity was felt.3 
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III. Indian Society in Transition 

India bears a unique and astounding variety of social and cultural aspects along 
with an elaborate background.Being one of the world's greatest civilizations, 
Indian society is multifaceted bearing diversity in culture,language,clans, caste, 
groups etc.Indian society has undergone huge transition in its journey from 
ancient times till its modernization. Separate and special social features are 
prominent and reflect the ideas of kinship, togetherness, dignity and honour.The 
major ages of transformation have experienced several reformatory movements 
and other major developments with span of time. Law has been playing a major 
role in this journey through out.The highlighting features in Indian society are 
its hierarchical pattern;family orientated where family ideals and kinship is 
supreme and impurity and untouchability are grave matters of concern.Social 
interdependence was another inevitable feature of ancient Indian society. People 
preferred to live in groups, families,clans,caste & religious communities and 
hence most of the disputes arose among groups instead of individuals and thus 
the concept of mediation and conciliation in the form of justice reared up which 
later on became the traditional base of Indian justice system. 

Caste system was an evil practice evident in ancient Indian society and prevailed 
till date among some religions as a consequence of which positive and 
protective discrimination and affirmative action and occupational mobility were 
warranted through introduction of The Untouchability(Offences)Act, The Hindu 
Code Bill, and later on the fundamental rights etc. And thus law has been 
constantly performing the role of social reformation mechanism. 

Another distinguished aspect of early Indian society was the 'Purdah' system or 
veiling of women which not only highlighted the strict maintenance of family 
honour and conservativeness, but also earned restrictions, restraints and 
discrimination for women in the society virtually in all spheres thereby curbing 
her access toeducation, employment and the whole outer world. 

 

IV. Journey of Women from Ancient to Modern India 

All human society is invariably characterized by various social differentiations 
and the role and statusofwomen in Indian society has undergone many shifts 
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over the span of recorded history. Gender differentiation is a major and ethical 
issue which has been reverberating in Indian society publicly for years. A 
historical lookout/analysis of the women’s position in the Indian society depicts 
a gradual declining trend .Various studies shows women in this society never 
shared an equal status with men but were honoured and respected and they 
performed their part of responsibilities within the family in the early years. 
Gradually with passage of time they took over some more responsibilities 
outside home and family and started educating themselves and sharing the 
earning responsibility with male partners and earn a status for themselves where 
they began to come across undesired circumstances and discrimination. This 
also started affecting their family as well as social life and the women were 
subject to evil practices like inequality, denial of education in addition to 
already existing protection and care of health, no food security, childmarriage, 
polygamy and the like and they were left to suffer. The Indian patriarchal 
society continued to rule the social, political and economic arena. 

The position and status of women had worsened with other severe offences like 
dowry deaths, female feticide and infanticide, forced abortions, and added 
domestic violence, physical harassments and others which continued till date in 
modern India. In a nutshell, women were and are treated by Indian Patriarchal 
society in every age as a slave without remuneration, status and dignity.4 

Social change began with initiation of movements by social reformers through 
spreading education and awareness and introducing progressive legislations with 
an objective of preventing evil practices like Sati5,Polygamy marriage6,dowry 
prohibition7, widow remarriage8,preventing female infanticide9,and introducing 
property rights10 for women. Lateron afterindependence, the Parliament made 
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much effort to defeat inequality and discrimination and passed strict laws with 
regard to Hindu marriage, Adoption and Maintenance of wife, children and 
aged. Women's protection against discrimination were further warranted through 
constitutional provisions confirming her equality and equal protection of law11, 
non discrimination on the basis of caste, race, sex and religion12, and affirmative 
discrimination in favour of women13, in addition to provision regarding just and 
human condition of work including maternity benefits14and respect to each and 
every human being and not give derogatory treatment on the basis of sex15 and 
much more. 

Apart from the several other enactments for women and other initiatives and 
progressive approaches in contemporary times are- formation of Statutory body 
for monitoring the implementation of legislations16, creation of provision of 
reservation for women (1/3rd representation) in local self govt.17Action 
Plans18ensuring survival, protection and development of girl child19, National 
Policy for Empowerment of Women,2001for her development and 
empowerment. 

The Indian societyafter experiencing such huge transition from times 
immemorial till this age of modernization and globalization, and in spite of 
several reformation movements, and law being a constant affirmative and active 
participant throughout the journey of all ages of transition,her women are 
subject to certain inconveniences which never made their journey very safe, 
smooth and easy. Their statusalthough upgraded economically but shecontinues 
to be subjective of heinous crimes almost in all parts and the basic reasons are- 
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(i) Lack of education, which is still prevalent in many areas and prevents 
them from gaining knowledge of proper care forchildren and unaware of 
her ownhealth,status,her power and representation in family as well as 
society.Lack of education also prevents them fromknowledge of their 
rights and redressal and their overall growth as a human being. 

(ii) Lack of Food and Health security is the other common issue for 
womenprevalent in many parts.Denial of proper food and nutrition to 
the girl child,lack of care and attention of women's health in many 
families leave themsubject to several diseases thereby making the 
mortality rate ranking high. 

(iii) Lack of Power and victim of violence urges serious concern as more 
and more women continue to suffer despite of numerous laws because 
of either unawareness or fear of losing their jobs in work field or 
dignity and family status resulting into less recording of cases and less 
convictions.Besides,several social evils like dowry, trafficking and 
others keeps her making victim on one hand and on the other, arethe 
social taboos that prevent them from gaining their financial stability in 
thesociety20. 

Thus, it is evident that formulation of special initiatives and enacting legislations 
are symbols of concern of the state, which partially shows a path and urges for 
women's own consciousness and quest for her dignity and self- respect. 

 

V. Conclusion 

Thus,although law plays a vital role in the event of social transformation of 
Indian women,but the answer to whether legislation and enactments are enough 
to banish the social evils towards women is in negative. The evil practices 
towards her are still relevant today, despite of laws,Treaties and 
commissions,Plans and Policies to combat the situation,but at the end of the day, 
it is woman who struggles every day against the heinous crimes and 
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offences,like she now denies marriage in case of dowry demands,and publicly 
celebrates the verdict on instant Triple Talaq and this is indeed symbolic of shift 
of mindset and emerges a ray of hope because women of Indian society 
traversed a long way and still have miles to go,but in the event,are displaying 
her capability and offering away for social reform of her own, in search of her 
status and empowerment. 
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Abstract 

Questions are being asked as to whether it is right to continue life-sustaining medical 

treatment in cases where all hopes has extinguished or  whether wishes of a person no 

more competent to exercise judgment and his wishes expressed before lapsing into 

incapacity of exercising judgment, be respected and complied with in terminating life. 

But, the risk and fear of misuse and abuse could be done away with the proper 

safeguards and specific guidelines. Due to the lethal indecision, people are increasingly 

relying on ‘living wills’, authorizing their surrogates to petition for removal of life 

sustaining devices in the event of becoming terminally ill. At the present time, “right to 

die with dignity” is being advocated by many organizations and individual. Many “right 

to die” societies are being created and living wills are becoming increasingly popular.   

There is also the issue of socio-economic viability linked with the right to die with 

dignity. The expense of health care system is increasing day by day all over the world. 

Keeping a person who is in a persistent vegetative state ‘alive’ by artificial respiratory 

system is an expensive affair today. In the light of recent developments (legal, moral and 

ethical), issues have arisen as to whether a person who is under ventilator and artificial 

nutrition should be kept alive for all time to come till the brain-stem collapses or 

whether, in circumstances where an informed body of medical opinion states that there 

are no chances of the patient’s recovery, the artificial support systems can be stopped.  

If that is done, can the doctors be held guilty of murder or abetment of suicide or not. It 

is time that India, like many other countries, needs to answer these questions with 

concrete legal measures and appropriate safeguards to prevent its misuse. 
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I.Introduction 

The term ‘EUTHANASIA’ means good death. Derived from two Greek terms 
‘Eu’ meaning good and ‘Thanatos’ meaning death3. Thus, it is the act to putting 
an end to the life of a terminally ill patient by some other person, on the request 
of the said patient, when his pains and sufferings gets intolerable and the 
ultimate result is death which is unavoidable4. 

In Black’s Legal Dictionary the term has been defined as ‘The act or practice of 
painlessly putting to death persons suffering from incurable and distressing 
disease as an act of mercy’. Butterworth’s Medical Dictionary defines 
euthanasia as ‘The process of dying easily, quietly and painlessly; the act or 
practice of procuring, as an act of mercy, the easy and painless death of a patient 
who has an incurable and intractable painful and distressing disease’5. Oxford 
Concise Medical Dictionary terms it as ‘the act of taking life to relieve 
suffering’. In common parlance, it means ‘mercy killing’. 

Expenses apart, in the growing popularity of nucleus family there is a crisis of 
man power to look after the patient who lies in bed in a vegetative state for 
months and years. In such a situation, moral lack of supervision and support, 
excessive medical expenditure, render the sick and dying a burden6. Then the 
utopian considerations are not important rather it is the person’s right to dignity 
and dignified life that are to be discussed, fruitfulness of care and treatment 
given to the person needs to be evaluated. Unfortunately, that does not happen 
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and all hue and cries are reserved against euthanasia of such terminally ill 
patient7.   

 

II. Euthanasia as Practiced in India 

Mahatma Gandhi has once stated, “A calf having been harmed lay in anguish in 
the ashram in spite of all conceivable treatment and nursing. The creature's 
enduring was extremely intense. The issue was set before the entire ashram. At 
long last, in all lowliness however with cleanest of feelings I got in my quality a 
specialist to regulate the calf an end by methods for a noxious infusion and the 
entire thing was over in two minutes.”8 

In India euthanasia is undoubtedly illegal as in cases of euthanasia there is an 
intention on the part of the doctor to kill the patient9. Assisted suicide which 
amounts to abetment of suicide is an offence expressively punishable10.The 
issue of euthanasia first hit the headlines in recent past when a mathematics 
teacher in Lucknow, terminally ill, had his family to submit petition to the 
President of India in 2001 seeking to end his life.11 Again Venkatesh, a 
terminally ill Indian chess national champion was suffering from genetic 
neurological disorder – ‘Duchene’s muscular dystrophy’. The Court refused his 
request to turn off his life support system so that he could donate his organs 
before they were irreparably damaged.12 

Then again two cases of Indian courts turning down requests of the patients to 
die were reported in the year 2001. The Patna High Court dismissed 
TarakeshwarChandravanshi’s plea seeking mercy killing to his 25 year old wife 
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Kanchan who had been comatose for 16 months.13Kerala High Court said ‘No’ 
to the plea of BK Pillai who had a disabling illness, to die.14 

 

There are recent cases of euthanasia recorded in India which are pending where 
people, due to various reasons, has filed petitions for allowing them to commit 
Euthanasia15. For instance, RamgarhPandey who has sold a quarter of his farm 
land for treatment in Uttar Pradesh, suffering from AIDS has asked the 
Country’s President to allow them and their daughter to die through euthanasia 
as they were being harassed in their village. That is why a plea was sent to the 
President to grant the entire family euthanasia”. 

Again, a 79 years old freelance journalist has petitioned the Rajasthan High 
Court seeking permission for euthanasia, saying he wants to’ die with dignity’16 

A serious political debate about euthanasia has begun in India after a Federal 
Law Commission recommended legislation to allow mercy killing17.  

Thus, in case of terminal illness the conflict is often between doctor’s duty to 
treat to the best of his ability and patient’s right to be allowed to die quietly 
when medical measures only prolong life. The issue of euthanasia has been 
riddled with controversies with arguments for and against it18. Most religions 
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disapprove of euthanasia but in India practice of ending one’s life voluntarily is 
very old and intact, it exists even now. Following legalization of euthanasia in 
Netherland, there has been extensive public debate in India on the issue of 
euthanasia. In India, euthanasia and assisted suicide are illegal. A close perusal 
of the arguments that have been forwarded to indicate the sanctity of life and, 
the opposition to euthanasia stems from the fear of its misuse. Though mercy 
killing appears justifiable in cases of incurable diseases, doctors should be 
doubly careful since they run the risk of attracting punishment for murder under 
the Indian Penal Code, 1860. 

 
III. Euthanasia: Study of the Indian Legal Framework 

In India, the sanctity of life has been put on the highest pedestal. The Right to 
Life under Article 21 of the Indian Constitution has received the widest possible 
interpretation under the able hands of the judiciary. The right is inherent in us 
and inalienable. It cannot and is not conferred upon us19. 

The Indian Constitution says that the right to die is not a fundamental right 
under Article 21. Does the right to die is included in Article 21 of the 
Constitution came up for consideration for the first time in the Bombay High 
Court in The State Of Maharashtra V. M.S. Dubal20.Consequently the court 
struck down section 309 of the Indian Penal Code, which provides punishment 
for attempt to commit suicide as the matter being unconstitutional21.  

The Supreme Court in P. Rathinam V. Union of India22, upheld the Bombay 
High court’s decision in a later case. However, in GianKaur V. State of 
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Punjab
23
, a five judge constitution bench of the court overruled the decision of 

Rathinam’s case and held that the right to life under Article 21 of the 
Constitution does not include the right to die or right to be killed. 

However, it was stated that though a person has no right to die but a person 
certainly has the right to die with dignity24. Thus, it should be ensured that a 
person should be allowed to die with dignity and thereby, any person suffering 
from terminal illness and unbearable pain, may be helped so that he gets relief 
from all his pains and thus, should be allowed to die a dignified death where 
death is inevitable25.   

III.I. Euthanasia: An Interpretation of Article 21 of the Constitution of 
India 

The principle of sanctity of life has been given recognition as a fundamental and 
inalienable right in the Constitution of India. Article 21 of the Constitution of 
India guarantees that “no person shall be deprived of his life or personal liberty 
except according to procedure established by law.26” Through Article 21, 
protection is provided to human life and as well as to all the facts of life that 
contribute to the sanctity, preservation and enjoyment of life. This provision, 
popularly called the ‘Right to life’ guarantees that human lives and personal 
liberty, which is essential for the enjoyment of life cannot be deprived in an 
arbitrary and illegal matter. This provision only permits the deprivation of life 
and liberty that is in accordance with law27.  
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The Right to life embraces not only physical existence but also the quality of life 
as understood in the richness and fullness of life28. The scope of the right to life 
has been widened to include several aspects which contribute to the enjoyment 
of a wholesome human life. Interestingly, the Supreme Court has also 
interpreted the right to life to include the right to die with dignity as well. It has 
been well stated that every person has a right not only to live with dignity but 
also to die with dignity. 

However, in this context it must be noted that Article 21 has been held to have 
both positive as well as negative dimensions.29 On this aspect of Article 21, the 
question that arises is whether a negative right such as the right to die, which 
takes away the right to life would be permissible under this Article. 

Thus, there is a clear dilemma, as to whether the Right to die with dignity, as 
interpreted by the Supreme Court to be a part of Article 21, can include 
Euthanasia or mercy-killing30.  

III.II. Right to Die Vis-À-Vis the Right to Life 

This issue of the Right to Die to be a part of the Right to Life has especially 
arisen in the case of permissibility of Euthanasia under the Constitution of 
India31. The issue as in the case of all debates on life and death has been a 
subject of immense controversy and the legal, medical moral and religious 
dimensions of the issue have been scrutinized32. The question has arisen that if a 
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person has a positive right to life, does he have a negative right to not live. In 
other words, can a person be compelled to live against his desire33? Certain 
factions who support the individualistic approach to life argue that each 
individual has a right to determine the direction and duration of his own life and 
cannot be forced to live against his own wishes34. On the other hand, certain 
factions that consider life as a sacred gift hold the view that, as man does not 
have the power to create life, he does not have the right to extinguish life 
irrespective of the justifications in this regard35. 

The right to Die as well as the permissibility of Euthanasia in the Indian context 
has been the subject of debate before the Supreme court in certain cases, and it 
has been argued that where patients undergo great pain and suffering and are at 
death’s door with no hope of recovering, euthanasia ought to be permissible as a 
means to enable the patient to exercise his right to die with dignity as an 
intrinsic part of the right to live with dignity36.       

Thus, although the Indian legal regime does not allow euthanasia and regards it 
to be unethical, passive euthanasia has been allowed in very rare cases. But 
doctors are still reluctant to conduct euthanasia as they are being prosecuted for 
homicide or murder according to the Indian criminal law. However, the same 
also provides for some safeguards to the doctors in case they involve themselves 
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in cases of passive or even active euthanasia37. The doctors are under an ethical 
obligation of not to kill their patients neither to help them to die, no matter how 
justified the cause is. However, in case of terminally ill patients, where death is 
inevitable, pain is unbearable, doctors should be allowed to take a decision to 
find out a way to give relief to the patient and his family members. A person 
should be helped to die with dignity. And the consent of the patient or his family 
in this regard, would make the work of the doctors much easier. 

 
IV. Arguments in Support of Euthanasia 

There are a lot of arguments to support decriminalization of euthanasia. Some of 
them can be discussed as under38: 

Arguments based on rights: 

� People have an explicit right to die with dignity. 

� A separate right to die is not necessary because our other human rights 
imply the right to die39.   

� Death is a private matter of an individual and if there is no harm to 
others, the state and others have no right to interfere (a libertarian 
argument)40. 
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Ethical arguments: 

� Euthanasia weakens society’s respect for the sanctity of life41. 

� Euthanasia might not be always in the best interests of the person but it 
may be necessary for those who are fed up of living a life which is not 
worth living because of its unbearable pain, sufferings, etc amounting to 
overall indignity. Thus, for such people who have no hope to recover, 
death remains as the only option in order to end their lives in a dignified 
manner42. 

Practical arguments: 

� Proper palliative care makes euthanasia considerable, to be practised 
only in exceptional cases. 

� Euthanasia truly reduces the costs of health care for patients who is 
terminally ill and has no hope to recover. It is better to spend that 
money for treating patients who has some hope to recover from their 
illnesses43.  

� Moreover, in the present day, there are mostly small families who have 
hardly any person left to look after a patient who is in a persistent 
vegetative state for a long time. Thus, euthanasia not only relieves those 
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patients but also the family members from the burden of looking after 
people who are left with no hope to recover44. 

Thus, it can be said that, there are arguments that enhances the chances of 
legalizing euthanasia. However, there are contrary opinions too. But it is high 
time that the legislature needs to focus on the issue of decriminalizing 
euthanasia and associating proper safeguards with it to prevent its misuse45. 

V. The Recent Developments 

The Indian Medical Council (Professional Conduct, Etiquette and Ethics) 

Regulations Act, 2002 legally recognizes euthanasia and declares euthanasia to 
be a completely unethical and illegal act. Regulation 6.7 of the said Act states 
that “practicing euthanasia shall constitute unethical conduct. Such team shall 
consist of the doctor in charge of the patient, Chief Medical Officer in charge of 
the hospital, and a doctor nominated by the in-charge of the hospital from the 
hospital staff.46”  

Thus, the wordings of the above stated regulation clearly state that euthanasia is 
not a rule but only an exception in India. The doctors can conduct passive 
euthanasia in exceptional cases, that too if the procedural requirements are 
complied with. However, it also needs to be noted that there has been no 
legislation in India that imposes complete prohibitions on active euthanasia, nor 
exists any decision of the courts to that effect47. 

Further, a bill proposing legalization of euthanasia was introduced in the 
LokSabha as “The Euthanasia (Permission and Regulation) Bill, 2007” 
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(hereinafter, “The Bill”).48 The statement of objects and reasons states that in 
cases of persons with “no hope of recovery”, active euthanasia gives a way out 
and that it is a better alternative than committing suicide. 

Additionally, it has to be ensured thatthe “life of the patient is taken only after 
due process has been adhered to and in a humane and compassionate manner in 

the presence of family members and elected representatives”49. 

The above said bill states that:“a person who is completely invalid and/or 
bedridden or who cannot carry out his daily chores without regular assistance, 

can either himself or through persons authorized by him have the option to file 

an application for euthanasia (an instance of active euthanasia) with the civil 

surgeon or the Chief Medical Officer (CMO) of the district government 

hospital”.
50However, the bill subsequently lapsed. However, the 196thLaw 

Commission Report dealing with Medical Treatment to Terminally Ill Patients 
(Protection of Patients and Medical Practitioners), 2006, took a contrary view51. 
The report, while focusing on the withdrawal or withholding of medical 
treatment by doctors, reasserted the acceptance of the practice of “passive 
euthanasia”52. It supported “passive euthanasia” of terminally ill patients, 
provided sufficient safeguards as mentioned therein were adhered to, to prevent 

                                                           
48

The Euthanasia (Permission and Regulation) Bill, 2007, No. 55. If passed, the bill 

would provide for a   compassionate, humane and painless termination of the life of an 

individual who are permanently invalid or bedridden because of an incurable disease. 

Chandrappan (who moved the bill in the house) says, “If there is no hope of recovery 

for a patient, it is only humane to allow him to put an end to his pain and agony in a 

dignified manner.” Dr. B.K. Rao (Chairman, Board of Management, Sir Ganga Ram 

Hospital, and New Delhi) agrees saying “If it is established that the treatment is proving 

to be futile, euthanasia is a practical option for lessening the misery of patients.” 
49

Michael A Salatka, “COMMENTARIES: THE PATIENT SELF-DETERMINATION ACT OF 

1990: ISSUES REGARDING THE FACILITATION OF ADVANCE DIRECTIVES, PATIENT 

AUTONOMY, ASSISTED SUICIDE, AND EUTHANASIA” , Volume 1 The Journal of 

Pharmacy & Law, Page155, (1992). 
50

K.P.M. BASHEER, LEGALIZE EUTHANASIA, SAYS PANEL, THE HINDU, Last visited Jan. 8, 

2009, 
51

Luis Kutner, “DUE PROCESS OF EUTHANASIA: THE LIVING WILL, A PROPOSAL”,4 

Indiana Law Journal 539 at 550, (1969) [Kutner]. 
52

AMERICAN BAR ASSOCIATION [AMERICAN BAR], LIVING WILLS, HEALTH CARE 

PROXIES, AND ADVANCE HEALTH CARE DIRECTIVES, ONLINE (2009). 



IJLJ - Vol. 11 No. 1(Part-II)      ISSN: 0976-3570 

111 

 

its misuse53. This report maintains the established disdain for active euthanasia, 
which is “comparatively quick and a less painful method of relieving a 
terminally ill patient from his on-going pain”54. This report is still unaccepted by 
the Indian Government.55 

Therefore, it can be stated that, the much needed law on euthanasia is something 
which we do not find in India. While the decisions of the Indian judiciary have 
kept the debate open, the legislature has not gone deep in the issue56. The 
application of suicide laws in euthanasia has created much more confusions by 
overlooking the extinct distinctions between suicide and euthanasia. The law, 
being in limbo, has made doctors vulnerable to the legal sanctions. It is the fear 
of the legal sanctions that has compelled the doctors to refuse treatment of some 
patients, wherein there is a scope for death due to the administration of a drug. 
Therefore, it is time for Indian legislature to step in, and clarify the law on 
euthanasia in order to protect the interests of doctors on one hand and the 
vulnerable group of patients on the other. 

 
VI. Euthanasia: The Role of Indian Judiciary 

“Causing death of a person who is in a permanent vegetative state with no 

chance of recovery, by withdrawing artificial life-support is only an 

‘omission(of support to life)’ and not an act of killing” 

- Hon’bleSupreme Court of India. 

At the first instance, the issue of the legal permissibility of the right to die was 
dealt with by the Supreme court in the case of P.Rathinamv.Union of India57in 
this case, the constitutionality of section 309 of the Indian Penal Code, 1860, 
which treats the attempt the attempt to commit suicide as a criminal offence, 
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was challenged58. On the issue on the constitutionality of the right to die, the 
Supreme court opined that the fundamental rights under the Constitution 
consists positive as well as negative dimensions59. Accordingly, Article 21 of 
the Constitution would comprise of positive right to life as well as the negative 
right to die. The Supreme Court recommended the removal of section 309 of the 
Indian Penal Code, 1860 and decriminalization of the attempt to commit suicide 
in order to humanize penal laws. 

The decision in Rathinam’s case was subsequently overruled by the Supreme 
Court in GianKaur V. State of Punjab60. In this case the court emphasized on the 
principle of sanctity of life and the need to uphold it. The Supreme court 
reasoned that the ‘right to life’ embodied in Article 21 of the Constitution of 
India is a natural right. It was held that the right to die is inherently inconsistent 
with the right to live, even in cases where patients are terminally ill. 
Accordingly, the Supreme Court held that the right to die was inconsistent with 
the right to life and hence, not included in the scope of Article 21.  

From the aforementioned judicial pronouncements, the judicial trend appears to 
be that the Supreme court was not in favour of recognizing the ‘right to die’ as a 
part of Article 21 of the Constitution of India. However, the demand has been 
frequently made for decriminalization of Euthanasia in the light of the need for 
providing assistance to the terminally ill patients. Though there could not be 
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much difficulty in terms of morality, the possibility of its misuse has been 
restraining the legal system from decriminalizing it61.  

The first ever case in which such an issue was brought before an Indian court is 
State V. Sanjay Kumar

62
. In this case, a division bench of the High court of 

Delhi criticized section 309 of the Indian Penal Code, 1860 as‘ an instrument 
and a paradox’. The Bombay High court in MarutiSripathiDubal v. State of 
Maharashtra

63struck down section 309 as violating the right to live enshrined in 
Article 21 of the Constitution of India. Whereas, the Andhra Pradesh High court 
in Jagadeshwar V. State of Andhra Pradesh64 held the same section as 
constitutionally valid. 

In another case, C.A. Thomas Master V. Union of India65, the High court of 
Kerala dealt with Euthanasia. The High court dismissed his petition and placed 
heavy reliance on the judgment given in GianKaur case. 

VI.I. The Aruna Shanbaug Case 

The issue of permissibility of Euthanasia has come up into the spotlight in the 
very recent and important case of ArunaRamchandraShanbaug V. Union of 
India66. In this case a petition of euthanasia was made on behalf of a person 
who was in a permanent vegetative state for over three decades. In this case, the 
Supreme Court laid down the law with respect to euthanasia and the procedure 
to deal with a euthanasia petitions. 

In the instant case, the Supreme Court distinguished between active euthanasia 
and passive euthanasia and held that while physician assisted suicide or active 
euthanasia is illegal, passive euthanasia is permissible in cases where the patient 
is in a permanent vegetative state67. In this case, the Supreme Court attempted to 
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recognize the fact that there are cases where prolonging or sustaining life by 
man-made means defeats the principle of life with dignity68. 

In order to prevent misuse and to safeguard the interests of the patient, the 
Supreme Court has made the prior permission of the High court mandatory in all 
cases where passive euthanasia is resorted to. The Supreme Court has 
empowered the high court to deal with euthanasia petitions and laid down the 
guidelines for the high courts to follow in dealing with the euthanasia 
petitions69. In this case, has not categorically given recognition to the right to 
die. However, the Supreme Court has declared passive euthanasia to be 
permissible in some cases. Hence, it appears to be that the Supreme Court has 
given recognition to the right to die in certain situations as an extension of the 
right to live with dignity under the right to life70. 

In a country like India, one cannot rule out the possibility of mischief being 
done by relatives or others for inheriting the property of the patient. In this case 
the question that comes before the Court is under which provision of the law the 
Court can grant approval for withdrawing life support to an incompetent 
person71. The High Court under Article 226 of the Constitution is not only 
entitled to issue writs, but is also entitled to issue directions or orders72. 
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According to the instant case, when such an application is filed the Chief Justice 
of the High Court should forthwith constitute a Bench of at least two Judges 
who should decide to grant approval or not. Preferably one of the three doctors 
should be a neurologist; one should be a psychiatrist, and the third a physician73. 

After hearing the State and close relatives e.g. parents, spouse, brothers/sisters 
etc. of the patient and in their absence his/her next friend, the High Court must 
give its order. The above procedure is supposed to be followed all over India 
until Parliament makes legislation on this subject. 

The High Court should give its choice doling out explicit reasons as per the 
standard of 'wellbeing of the patient' patient’74. However, the Supreme Court has 
not clearly provided for the foundation for passive euthanasia in the Constitution 
of India. It appears that passive euthanasia has been permitted as an exception to 
the right to life under Article 21 of the Constitution of India.  

 
VII. Conclusion  

Euthanasia is a very controversial issue, not only because there are many 
different moral dilemmas associated with it, but also in what constitutes its 
definition. Due to development of Science and technology in the last century the 
concepts of life and death has been changed. Nowadays, a person who is in a 
persistent vegetative state can be kept alive by ventilators and artificial nutrition 
for years. ‘Withdrawal of life support systems’ is different for ‘Euthanasia’ or 
‘Assisted Suicide’. Retaining or pulling back life support is today allowed in 
many nations, in specific conditions, on the ground that it is legal for the 
specialists or medical clinics to do as such. Courts in a few nations award 
announcements in singular cases that such retention or withdrawal is legitimate. 

It is an all-around settled standard at custom-based law that a patient has a 
privilege to acknowledge clinical treatment or decline it.This is called the 
principle of self-determination. In Airedale, Lord Goff of Chiveley stated that 
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“it is established that the principle of self-determination requires respect must be 
given to the wishes of the patient. The doctors “must give effect to his wishes 
even though they do not consider it to be in the best interests to do so.” If a 
competent patient wants life support system to be withheld or withdrawn, it is 
binding on the doctors unless they come to the conclusion that the patient’s 
decision is not an ‘informed decision’. In such cases, the doctor has to take a 
decision in the ‘best interests’ of the patient. 

To give an extreme recuperating contact to the perishing, the intelligent, the 
good judgment, the sympathetic methodology for Euthanasia can be sanctioned 
by the obstruction of law and enactment. For the tolerant Euthanasia society 
thus far as the abuse is concern it is realized that each shelter has some revile, 
even Code of Medical Ethics may likewise be treated as a shield while authorize 
Euthanasia as a protect for the revile. 

Sanctity of human life doesn't suggest the constrained continuation of a presence 
in torment and languishing. Given that a person has the right to lead a dignified 
existence, he cannot be forced to live to in detriment. Thus, euthanasia 
necessarily needs to be decriminalized but with proper safeguards. People 
should be given allowed to die a dignified death if they are left with no reason to 
live and prefer dying rather than suffering unbearable pain. 
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Accepted, But Not Accepted: The Stigmatisation of LGBT 
People in India Post Navtej Singh Johar 

Rupendra Tamang
1
 

Abstract 

It has been more than a year since the historic judgment of the Hon'ble Supreme Court 

for the LGBTQ community. It was the duty of every state to ensure that the judgment 

should travel to the remotest areas of the country. Has this been really done? Article 1 

of the Universal Declaration of Human Rights clearly states that the world is made up 

of different countries, cultures and peoples yet despite of these differences we have one 

thing in common. All human beings are born free and equal in dignity and rights. The 

Constitution of India also has provisions regarding the equality of the people. But how 

far is this applicable to the LGBTQ community.  

Despite the judgment the said community has been facing problem till date in India. The 

discrimination is still going on and the community is still facing problem. We talk about 

equality every now and then but this community remains excluded. Being born in a 

world which is rigidly divided into male and female, they struggle to find their identity 

post the landmark judgment.  

The mainstream society should recognise non-heterosexual conduct/relationship. The 

problem lies in the common people and not on the LGBTQ community. Until and unless 

we people change these community will continue to be discriminated. 

Key Words: LGBTQ Community,Transgender, Human Rights, Exclusion and Social 

Transformation. 

 

I. An Overview  

LGBT is an abbreviation of Lesbian, Gay, Bisexual and Transgender 
respectively. According to "Oxford Advanced Learner's Dictionary of Current 
English:, Lesbian means homosexual women. "Gay" means homosexual person 
and "homosexual" means person sexually attracted only to the people of same 
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sex as oneself. Clearly the term homosexual denotes both the homosexual man 
and the homosexual women. But, after the recognition of homosexual women as 
lesbian in the beginning of the 19th Century  on the name of SAPPHO and her 
place of birth Greek Island "Lesbos", where she wrote poems largely about her 
emotional relationship with young women, the term gay is generally used to 
refer to homosexual man." Bisexual indicates two senses- (1) person, sexually 
attracted to both men and women and (2) person, having both male and female 
sexual organ.  In the second sense, it is synonymous with word "hermaphrodite" 
that means person or animal that has both male and female sexual organs or 
characteristics.2 

TRANSGENDER is generally described as an umbrella term for persons whose 
gender identity, gender expression or behaviour does not conform to their 
biological sex.3 People who are identified as transgender are usually the people 
who are born with typical male or female anatomy, but feel as if they have born 
into the wrong body. For example, a person identified as a transgender may 
have typical female anatomy, but feels like a man and seeks to become male by 
taking hormones or selecting to have reassignment surgery. The researchers 
have revealed that brain differences are responsible for the complexity in the 
behaviour of Transgender and brain changes in response to hormone-treatment. 
Transgender, transsexual and hijra are synonyms.4 

The first widely used term, homosexual, carries negative connotations. It was 
replaced by homophile in 1950s and 1960s, and subsequently gay in 1970s the 
latter term was adopted first by the homosexual community.  

 

 

II. International Scenario of Homosexuality 
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The human rights of homosexuals as recognised in other jurisdictions, will help 
the Indian citizens to arrive at an informed judgment and destigmatise a 
significant segment of our population. The American Psychological Association 
has opined that "despite historical views of homosexuality, it is no longer 
viewed by mental health professionals as a 'disease' or 'disorder'. But obviously, 
neither it is simply a matter of deliberate personal selection.  Homosexual 
orientation may well from part of the very fibre of an individual's personality." 
And the European Court of Human Rights, while deciding a case from Ireland, 
notified that "exclusive homosexuality can be congenital or acquired." Some are 
born with long noses, big ears, or blond hair, so it could be with the 
homosexual.  

In England homosexual behaviour between consenting adults, in private, was 
decriminalised in 1967 pursuant to the Wolfenden Committee report.5 

II.I. LGBT Rights in England 

Lesbian, gay bisexual and transgender (LGBT) rights in the United Kingdom of 
Great Britain and Northern Ireland have evolved dramatically over time. Before 
and during the formation of the United Kingdom, Christianity and 
Homosexuality clashed. Same-sex sexual activity was characterised as 'sinful' 
and under the Buggery Act 1533, was outlawed and punishable to death. LGBT 
Rights first came to prominence following the decriminalisation of sexual 
activity between men, in 1967 in England and Wales, and later in Scotland and 
Northern Ireland. Sexual activity between women was never subject to the same 
legal restrictions. Since the turn of the 21st Century, LGBT rights have 
increasingly strengthened in support. Some discrimination protections have 
existed for LGBT people since 1999, but were extended to all areas under the 
Equality Act 2010. In 2016, Her Majesty's Arms Force removed its ban on 
LGBT individuals serving openly with the Armed Forces Act 2016, though it 
had adopted a policy of non-enforcement in 2000. The age of consent was 
equalised, regardless of sexual orientation, in 2001 at 16 in England, Scotland 
and Wales. The age of consent was lowered in 16 in Northern Ireland in 2009, 
previously it was 17 regardless of sexual orientation. Transgender people have 
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had the right to change their legal gender since 2005. The same year, same sex 
couples were granted the right to enter into a civil partnership, a similar legal 
structure to marriage and also to adopt in England and Wales. Scotland later 
followed on adoption rights for same-sex couples in 2009 and Northern in 2013. 
Same-sex marriage was legalised in England, Wales and Scotland in 2014, but 
remains unavailable solely as a civil partnership. However, the UK Parliament 
legislated for marriage equality in Northern Ireland providing that the Northern 
Ireland Executive is not restored by 21 October 2019. The LGBT community 
continues to fight for equality and social acceptance.6 

II.II. LGBT Rights and the Americans 

Laws governing LGBT rights are complex in the Americans, and acceptance of 
LGBT persons varies widely. Same-sex marriages have been legal in Canada 
(nationwide) since 2005. In Argentina since 2010, in both Brazil (nationwide) 
and Uruguay since 2013, in the United States (nationwide) since 2015, in 
Colombia since 2016 and in Ecuador since 2019. In Costa Rica, it will become 
legal in 2020 at the latest in Mexico, same-sex marriage are performed in 
Mexico City and in the States of Aguascalientes, Baja California, Baja 
California Sur, Campeche, Chiapas, Chihuahua, Coahuila, Colima, Hidalgo, 
Jalisco, Michoacan, Morelos, Nayarit, Nuevo Leon, Oaxaca, Puebla Quintana 
Roo and San Luis Potosi, as well as in certain municipalities in Guerrero, 
Qureretaro and Zacatecas. Those unions are recognised nationwide.  The legal 
status of LGBTQ rights remains murky. As the movement has gained cultural 
momentum, activists have largely moved away from a posture of compromise - 
they believe they can win full protection for LGBTQ people in any context, 
without exceptions.7 

II.III. Laws Relating to LGBT in Nepal  
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The Nepali Government following the end of monarchy legalized 
homosexuality across the country in 2007 along with the introduction of several 
new laws. "Social pollutants" was the term which once openly derided to the 
members of the Nepal's LGBT community. But now enjoy social and political 
rights including legal recognition and of the third gender that put the country 
leagues ahead of much of the rest of the world.8These new laws explicitly 
include protection on the basis of sexual orientation. The Nepalese Constitution 
approved by the Constituent Assembly on 16 September 2015, includes several 
provisions pertaining to the rights of LGBT people. These are the right to have 
their preferred gender displayed on their identity cards, a prohibition on 
discrimination on any ground including sex or sexual orientation by the State 
and the private parties, eligibility for special protections that may be provided 
by law, substitution of gender-neutral terms for the previous 'male', 'female', 
'son' and 'daughter' and the right of access to public services for gender and 
sexual minority.Nepal was the world's first country to include third gender on its 
federal census. And in 2015, the Government started issuing passport that 
recognized three genders. The same year, it became the world's 10th country to 
specifically protect LGBT people in its constitution.9 

III. Indian Scenario Pre-Naz FoundationJudgement 

The Indian Lesbian, gay, bisexual and transgender (LGBT) movement is truly a 
rainbow of many fascinating hues. This movement is gradually bringing to light, 
documenting and representing the rich diversity of genders and sexualities that 
have existed in our cultures since thousands of years. It is advocating that this 
diversity should be respected and discrimination against LGBT people should be 
stopped.10 Discrimination is still present in rural areas, where LGBT people 
often face rejection from their families and forced opposite-sex marriage. In 
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2018 the Supreme Court of India decriminalised homosexuality by declaring 
Section 377 if the Indian Penal Code unconstitutional. Homosexuality was never 
illegal or a criminal offence in ancient Indian traditional codes but was 
criminalised by the British during their rule in India. India's Supreme Court had 
struck down Section 377, a colonial-era law that outlawed same-sex relations, 
sparking hopes of equality for the country's lesbian, gay, bisexual and 
transgender population. 11 

As an organised political movement the Indian LGBT movement is still quite 
young, having taken its steps only in the early 1990s. However, it is not as if the 
movement started overnight. Rather it was a result of several visible and 
invisible developments taking place over the years in the world and Indian 
contexts. As of current knowledge these developments in modern time India can 
be traced back to the early 20th century, though even these boundaries are likely 
to be constantly pushed back. Till perhaps categories such as modern time and 
earlier India blur and merge with each other. As some people argue 
developments weather in the past, present or future are all part of a single 
continuum and linked in both obvious and unexpected ways. 

One of the overarching problems that has identified through the interviews and 
the existing body of knowledge is that of 'discrimination' faced by transgender 
in society. Using the theory of Foucault and Garfinkel, where both argue that 
society has certain 'constructed images of gender' which all individuals must 
adhere to. In order to understand transgender and their perception of society, it 
is inferred that the theories of  Foucault and Garfinkel have an effect in their 
perception. It is however important to understand the root cause of these 
perceptions and how they are constructed and how discrimination causes a 
change in their identity formation. In order to conform to the identity which is 
seen as normal or as to 'constructed' notions of gender, transgender are faced 
with a need to act or be like one of the two 'normal' genders of the society. They 
are forced into adopting a certain level of conformity to ensure that they are not 
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marginalised from the society around them. 12The discrimination to these people 
i.e., the transgender people are faced initially from the home itself, followed by 
the school and later on in their work place. They are not exempted anywhere. It 
begins from the home and carries on wherever they go. It follows them as if its a 
shadow. Hence, for them to survive in this society they either cover up their 
'trans' behaviours and only show their true identity in their community or they 
fully develop their social identity by starting living in with similar people in the 
form of a community. Sometimes re-establish into original family may happen 
even after the disclosure of sexual orientation but the lack of social norms 
relating to acceptance of 'trans' force the families to push chid to act 'normal' in 
the society around them so that they are not questioned about their children and 
hence not marginalised or made fun of.13The main reason of discrimination is 
that the society thinks the said community as an outsider and this is the main 
reason for the discrimination of the said community. They face problems while 
working together in the society with other people. Working together has always 
been a problem as if they are some kind of criminals and the thinking of the 
people are so remote that the LGBT community people face lots and lots of 
problem each and every day of their life. This is one of the main problem they 
are to work as a sex worker or they are left with no option rather that to beg on 
the streets. Even if they are hired by any of the employer or a company they are 
sexually abused or they are treated in a wrong manner as if they are trying to be 
such in a state purposely but the people do not understand that they are helpless 
and that they cannot change even if they try, even if they wanted to, because 
they are born that way and there is no shame is such. It is natural and they 
cannot help it and even if they belong to such a community they should not be 
treated in any abusive of wrong manner because they also deserve all the rights 
and the Government is also trying to help them. But the actual change will come 
that day when the thinking of the common people will change and that they will 
never be discriminated for what they are and how they are.  
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The community had kept their identity underground for decades but the bold 
move of the few people of these community have helped in the up-liftment of 
the community.  

On July, 2009 in the case of Naz Foundation v. National Capital Territory of 
Delhi, the High Court of Delhi struck down much of Section 377 of the Indian 
Penal Code, 1860, as being unconstitutional. The Court held that to the extent 
Section 377 criminalized consensual non-vaginal sexual acts between adults, it 
violated an individual's fundamental rights to equality before the law, freedom 
from discrimination and to life and personal liberty under Article 14, 15 and 21 
of the Constitution of India. The High Court did not strike down Section 377 
completely - it held that the Section was valid to the extent if related to non-
consensual non-vaginal intercourse or to intercourse with minors and it 
expressed the hope that parliament would soon legislatively address the issue. 
The eight year long legal proceedings ended with the Delhi High Court 
legalizing gay sex among consenting adults and again Supreme Court of India 
criminalized Section 377.14 

 

IV. Constitution and LGBT Rights 

Article 14 of the Constitution of India states that the State shall not deny to "any 
person" equality before law or the equal protection of the law within the 
territory of India. Equality includes the full and equal enjoyment of all rights 
and freedom. Right to equality has been declared as the basic feature of the 
Constitution and treatment of equals as unequals or unequals as equals will be 
violative of the basic structure of the Constitution.  

Article 14 of the Constitution also ensures equal protection and hence a positive 
obligation on the state to ensure equal protection of laws by bringing in 
necessary social and economic changes, so that everyone including the 
Transgender may enjoy equal protection of laws and nobody is denied such 
protection. Article 14 does not restrict the word 'person' and its application only 
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to male and female. Hijras/Transgender persons who are neither male/female 
fall within the expression 'person' and hence, entitled to legal protection of laws 
in all spheres of state activity, including employment, healthcare, education as 
well as equal civil and citizenship rights as enjoyed by any other citizen of the 
country. 

Despite constitutional guarantee of equality, Hijras/transgender persons have 
been facing extreme discrimination in all spheres of the society. Non-
recognition of the identity of Hijras/transgender persons denies them equal 
protection of law, thereby leaving them extremely vulnerable to harassment, 
violence and sexual assault in public spaces, at home and in jail also by the 
police. Sexual assault including molestation, rape forced anal and oral sex, gang 
rape and stripping is being committed with impunity and there are reliable 
statistics and materials to support such activity. Furthermore, non-recognition of 
identity of Hijras/Transgender persons results in them facing extreme 
discrimination in all spheres of society, especially in the field of employment, 
education, healthcare etc. Hijras/Transgender persons face huge discrimination 
in access to public spaces like restaurants, cinemas, shops, malls, etc. Further, 
access to public toilets is also a serious problem they face quite often. Since, 
there are no separate toilets facilities for Hijras/Transgender persons, they have 
to use male toilets where they are prone to sexual assault and harassment. 
Discrimination on the ground of sexual orientation or gender identity, therefore 
impairs equality before law and equal protection of law and violates Article 14 
of the Constitution of India.15Article 15 prohibit discrimination against any 
citizen on certain enumerated grounds, including the ground of sex. 
Discrimination on grounds of religion, race, caste, sex or place of birth is also 
prohibited under Article 15 and equality of opportunity in matters of public 
employment is guaranteed in Article 16 of the Constitution of India. 

Article 19(1) of the Constitution guarantees certain fundamental rights subject to 
the power State to impose restrictions from exercise of those rights. The rights 
conferred by Article 19 ate not available to any person who is not a citizen of 
India. Article 19(1) guarantees those great basic rights which are recognised and 
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guaranteed as a natural rights inherent in the status of the citizen of a free 
country. Article 19 (1) (a) of the Constitution of India states that all citizens 
shall have the right to freedom of speech and expression, which includes one's 
right to expression of his self-identity gender. Self identified gender can be 
expressed through dress, words, action or behaviour or any other form. No 
restriction can be placed on one's personal appearance or choice of dressing, 
subject to the restrictions contained in Article 19 (2) of the Constitution of 
India.16 

Article 21 which reads as - No person shall be deprived of his life and personal 
liberty except according to procedure established by law. 17 Article 21 is 
regarded as the heart and soul of the Constitution of India which speaks of right 
to life and personal liberty. Article 21 or the right to life is one of the basic 
fundamental right of every individual and no one has the right to violate this 
right. Not even the State. Recognition of one's gender identity lies at the heart of 
the fundamental right to dignity. Gender as already indicated, constitutes the 
core of one's sense of being as well as an integral part of the person's identity. 
Legal recognition of gender identity is, therefore, part of right to dignity and 
freedom guaranteed under the Constitution. Article 21 as already indicated 
guarantees the protection of 'personal autonomy' of an individual. In Anuj Garg 
v. Hotel Association of India(2007), the court held that personal autonomy 
includes both the negative right of not to be subject to interference by others and 
the positive right of individuals to make decisions about their life, to express 
themselves and to choose which activities to take part in. Self- discrimination of 
gender is an integral part of personal autonomy and self expression and falls 
within the realm of personal liberty guaranteed under Article 21 of the 
Constitution of India.  

 

V. Indian Scenario Post Naz Foundation Judgment 

The central issue of the case was the constitutional validity of Section 377 of the 
Indian Penal Code, 1860 insofar as it applied to the consensual sexual conduct 
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of adults of the same sex in private. Section 377 was title Unnatural offences: 
Whoever voluntarily has carnal intercourse against the order of nature with any 
man, woman or animal shall be punished with imprisonment for life, or with 
imprisonment of either description for term which may extend to ten years, and 
shall also be liable to fine.18 The issue in the case originated in 2009 when the 
Delhi High Court in the case of Naz Foundation v. Govt. of N.T.C. of Delhi, held 
Section 377 to be unconstitutional, in so far as it pertained to consensual sexual 
conduct between two adult of the same sex. In 2014, a two-judge-bench of the 
Supreme Court, in the case of Suresh Kumar Koushal v. Naz Foundation19, 
overturned the Delhi High Court decision and granted Section 377 "the stamp of 
approval". When the petition in the present case was filed in 2016 challenging 
the 2014 decision, a three-judge-bench of the Supreme court opined that a larger 
bench must answer the issue raised. As a result of that a five-judge bench heard 
the matter. The Petitioner in the present case, Navtej Singh Johar, a dancer who 
identified as a part of LGBT community, filed a Writ petition in the Supreme 
Court in 2016 seeking recognition of the right to sexuality, right to sexual 
autonomy and right to choice of a sexual partner to be part of the right to life 
guaranteed by Article 21 of the Constitution of India. Furthermore, he sought a 
declaration that Section 377 was unconstitutional. The petitioner also argued 
that Section 377 was violative of Article 14 of the Constitution because it was 
vague in the sense that it did not define "carnal intercourse against the order of 
nature" There was no intelligible differentia or reasonable classification between 
natural and unnatural consensual sex. Among other things, the Petitioner further 
argued that Section 377 was violative of Article 15 of the Constitution since it 
decriminalised on the basis of the sex of a person's sexual partners, Section 377 
had a chilling effect on Article 19 since it denied the right to express one's 
sexual identity through speech and choice of romantic/sexual partner, and 
Section 377 violated the right to privacy as is subjected LGBT people to the fear 
that they would be humiliated or shunned because of a certain choice or a 
manner of living. 
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The respondent in the case was Union of India. Along with the Petitioner and 
Respondent, certain non-governmental organizations, religious bodies and other 
representative bodies also filed applications to intervene in the case. The Union 
of India submitted that it left a question of the Constitutional validity of Section 
377 to the wisdom of the Court. Some interveners argued against the Petitioner, 
submitting that the right to privacy was not unbridled, that such acts were 
derogatory to the Constitutional concept of dignity, that such acts would be 
detrimental to the institution of marriage and that it may violate Article 25 of the 
Constitution of India. 

The five-judge bench of the India Supreme Court unanimously held that Section 
377 of the Indian Penal Code, 1860 insofar as it applied to consensual conduct 
between adults in private was unconstitutional. With this the Court overruled its 
decision in Suresh Koushalv. NazFoundation

20that had upheld the 
constitutionality of Section 377. 

It's been more than a since the historic judgment in the case of Navtej Singh 
Johar v. Unionof India but the said community is still facing lots of problems. 
The judgment has its impact but the impact is not as expected. The Supreme 
Court ensured that the judgment should travel even to the remotest part of the 
country but except for few cities the judgment has no impact. The change one 
had thought, that the judgment of September 6th 2018 would bring about in the 
thinking of the people has not been truly as expected because there is still 
discrimination done and the people are still facing problems. 

 

VI. A Sum-Up 

On 6th September 2018, the Supreme Court issued its verdict. The Court 
unanimously ruled that Section 377 is unconstitutional as it infringed on the 
fundamental rights of autonomy, intimacy and identity, thus legalising 
homosexuality in India. The Court explicitly overturned its 2013 judgment. 

Criminalising carnal intercourse is irrational, arbitrary and manifestly 
unconstitutional. 
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-Chief Justice Dipak Mishra 

History owes an apology to these people and their families. Homosexuality is 
part of human sexuality. They have the right of dignity and free of 
discrimination. Consensual sexual acts of adults are allowed for the LGBT 
community. 
-Justice Indu Malhotra 

It is difficult to right a wrong by history. But we can set the course for the 
future. This case involves much more than decriminalizing homosexuality. It is 
about people wanting to live with dignity. 
-Justice Dhananjay Y. Chandrachud 

After the judgment on 6th September 2018 only few things have changed. Yes 
the impact of judgment is there but it does not have a severe effect. This is true 
because only the decimalisation alone will not help. Specific law should also be 
enacted so that an equality can be brought among all the people as guaranteed 
by the Constitution of India. One year on from the Supreme Court's historic 
Section 377 judgment which decriminalized homosexuality and had a hope that 
it would bring about a change in the thinking of the common people but the 
discrimination is still being done and it is still there. The change in the laws due 
to the judgment has fallen short or has not lived up to the expectation. There 
should be specific adoption rights and this laws should come into force as soon 
as possible. People who are born as LGBT shall not change because they are 
born this way and need not change. The change that is to be brought is in the 
mind of the common people. 
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Right to Information and Good Governance: A Technical 
Dimension 

Swarnim Ghatani
1  

Abstract 

The people's democratic responsibilities do not just begin or end with the right to cast 

their votes; they are also required to nurture the democratic system in the day- to- day 

functioning towards better Governance. While transparent Governance is an essential 

feature to restore accountability and increase in efficiency, accountability of the 

Governor to be governed is also an essential feature of good governance. The Right to 

Information is one such dimension that creates an environment of sharing of 

information and provides to each and every citizen of India the basic Constitutional and 

democratic right to gain access to certain information held by the Public Authority. The 

Right to Information can be said to have been heralded as one of the most significant 

reform towards the onset of public administration in India. This far reaching law is like 

a ray of hope which has the ability to disperse the darkness of secrecy and bad effects of 

corruption, and ensure transparency and accountability which are the hallmarks of an 

efficient and good going Governance. It basically acts as a catalyst which facilitates the 

onset of a new value system and rejuvenation of hope in order to establish a better, 

educated and a happier society. 

Key words:Right to Information, Democratic Values, Transparency, Good Governance 
 

“If Liberty and Equality, as is thought by some are chiefly to be found in 

democracy, they will be best attained when all persons alike share in the 

government to the utmost”  

Aristotle 

 

I. Introduction 

In the recent years, there has been an unstoppable global trend towards the 
recognition of the right to information by countries, inter-governmental 
organizations, civil societies and the people. The modern trend is towards more 
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open Government2 and the right to information has been recognized as a 
fundamental human right, which upholds the inherent dignity of all human 
beings which forms the crucial underpinning of participatory democracy. The 
access of the citizen to information and the responsiveness of the government to 
community needs are the basic necessities to bring right to information because 
without right to information and good governance, people cannot adequately 
exercise their rights as citizens or make informed choices.  

The right to information is not just a modern phenomenon but its source may be 
found in Bhagvad Gita. Text 17 of chapter 4 of Shree Bhagvad Gita provides- 
“Truth about the Action must be known; Truth about the Inaction must be 

known; Truth about the Prohibited Action must be known; mysterious are the 

way of action”.It is very hard to understand the intricacies of action; hence one 
should properly know what action is, what forbidden action is, and what 
inaction is.3 

The origin of the modern right to information can be traced back in Sweden, 
where the Freedom of Press Act of 1766 guaranteed public access to 
Government documents. It is thus an integral part of the Swedish Constitution, 
and the first ever piece of freedom of informed legislation. The concept of 
“public access” basically means that the general public is to be guaranteed an 
unimpeded view of the activities pursued by the Government and local 
authorities; all documents handled by the authorities are public unless the 
legislation explicitly and specifically states otherwise. Henceforth, many 
countries had adopted this principle and also drafted legislations incorporating 
the same which said that every individual shall have appropriate access to 
information concerning the decision-making process and an effective access to 
judicial and administrative proceedings, including redress and remedy should 
also be provided.  

In India, the first legislation concerning the Government information was 
enacted in the year 1889 during the British Rule in the form of the Official 
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Secrets Act which was later substituted by the Official Secrets Act of 1923. 
Information related to security of the State, sovereignty of the country and 
friendly relations with foreign states is provided by this law. It also contains 
provisions which prohibit disclosure of non-classified information. However, it 
was felt that under the Official Secrets Act, the entire development process had 
been shrouded in secrecy and practically the public had no legal right to know as 
to what are the process that needs to be followed in designing the policies 
affecting them and also how the programmes and schemes were being 
implemented. The lack of openness and transparency in the functioning of the 
government gave way to growth of inefficiency and corruption in the working of 
the public authorities. Hence the Right to Information Act, 2005 was intended to 
remedy this evil and provide appropriate links to the government.  

The Right to Information Act didn’t repeal the Official Secrets Act, 1923, but 
was enacted to have an overriding effect over it. The official secrets act focuses 
on the act of the person by which, he knowingly passes some information or 
material to some enemy which is an offence with prescribed punishment thereof 
whereas the Right to Information Act is an administrative 

enactment which introduces the duties and obligations of the administrations in 
public authorities to assist all citizens of the country in accessing the 
information through proactive disclosure of information.  

 

II. The Right to Information Act, 2005 

The need for the legal status to the right to information is a cause and concern 
today. Our Country has observed the judicial pronouncements and democratic 
need of such right during the past years. The law commission of India’s 179th 
report and Reports of number of Committees and Councils working on this 
particular subject and area sensitized the government of India to enact a specific 
law on the right to information. Likewise, in May 2005 the right to information 
Act (22 of 2005) was passed by the Parliament. The act in its preamble provides 
for freedom to every citizen to secure access to information4 and for setting up 
the practical regime of right to information for all citizens to secure access to 
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information under the control of public authorities in order to promote the 
accountability and transparency in the working of each and every public 
authority. Its statements and Reasons prefixed to the statute are rich with global 
rhetoric, profound humanism and national passion for implementation of the 
commitment to provide such right. It acts as a resolution to establish a statutory 
infrastructure for effective and expeditious provision towards the right to 
information to the citizens of India. 

The Right to Information Act, 2005 was enacted by the Government of India, in 
order to combat corruption and to hold Governments and their instrumentalities 
accountable to the governed, while preserving the paramount of democratic 
ideal.5 The Act aims at the Central Public Information Officer or State Public 
Information Officer on receipt of request for information, shall expeditiously as 
possible, provide information within 30 days of receipt of the request, either 
provide information on payment of such fees or reject the request for any reason 
specified. This act is a Parliament’s obvious concern to strengthen the law on 
citizen’s right to information.  

 

III. Right to Information and Constitutional Safeguards  

The Right to Information Act, 2005 if studied closely is a democratic 
fundamental right product which needs some fundamental changes and 
democratization. The main aim of the right to Information Act is to ensure 
efficiency, transparency and accountability in public life.6 It requires all public 
authority, except the ones that handle work relating to national security, to 
publish all information about their functioning at regular intervals through 
various means of communication, which includes the internet as well. The very 
enactments of the Right to Information Act is to provide for setting out the 
practical regime of right to information for citizens to secure access to 
information and all this is carried out by the public authorities through the 
constitution of a Central Information Commission and State Information 
Commissions.  
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The right to information is one of the fundamental rights implicit in the Indian 
Constitution. The fundamental right towards information is the sine qua non of 
the Indian democracy. The right to information is an integral part of the freedom 
of speech and expression which is enshrined in Article 19(1)(a) of the 
Constitution of India which is also regarded as the first condition of liberty. This 
right occupies a preferred position in the hierarchy of liberty giving comfort and 
protection to other liberties. The expression ‘freedom of speech and expression’ 
under Article 19(1)(a) of the Indian Constitution has been held to include the 
right to acquire information and disseminate the same. The said freedom 
consists of freedom to communicate or circulate one’s opinion without the 
interference of anyone. It also includes the right to communicate through any 
available media be it in print or electronic or audio-visual form. The freedom to 
receive and disseminate information without any hindrance is also considered as 
an important aspect of freedom of speech and expression. 

The Supreme Court in the case of Secretary/Ministry of Information and 
Broadcasting, Government of Indiav. Cricket Association of Bengal,7narrowly 
expanded its view on the provision of Article 19(1)(a) towards the right to 
information, in which it was held that the right to freedom of speech and 
expression would also includethe right to receive and impart information. It was 
also held in the case of S.P. Gupta v. Union of India,8 that the right to know is 
implicit in right to free speech and expression.The court in the case of State of 
Uttar Pradesh v. Raj Narain9observed that freedom of speech and expression 
includes right to citizens to know every public act, everything that is done in a 
public way, by their public functionaries.  

In the case of Peoples Union for Civil Liberties v. Union of India10it was held 
that people can play an important role in a democracy only if it is an open 
Government where there is full access to information in regard to functioning of 
the Government. Enlightened and informed citizens would thus undoubtedly 
enhance democratic values. In a Government of responsibility, where all the 
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agents of the public must be responsible for their conduct, there is no room for 
secrets. The citizens have a right to know every public act, and everything that is 
carried out in a public way, by their public functionaries.  

The Supreme Court earlier in the year1950 observed that the freedom lay at the 
foundation of all democratic organizations, for without free political discussion 
on public education; the proper functioning of the processes of popular 
Government is not possible. The fundamental right invoked is the people’s right 
to know. The members of the democratic society should be sufficiently 
informed so that they may influence intelligently the decisions which may affect 
them.  

 

IV. The Concept of Good Governance  

The concept of Good Governance has been in debate from almost three decades 
in context of theoretical approach. 11The good governance can be said to have 
evolved in the world through a long way since the medieval period and the times 
of colonial rule. Almost all the member states of the comity of nations today are 
based on the principle of ‘welfare state’, which runs with active participation of 
their respective inhabitants, striving to achieve the common good and in the 
process affording optimum opportunity and interest. All this has lead to the 
evolution of ‘good governance’, as opposed to mere governance, as the umbrella 
concept encompassing within it a system of governance that is able to 
unequivocally discover the basic values of the society where standards concern 
the economic, political and socio cultural issues including those involving 
human rights and follows the same through an accountable and upright 
administration. Governance can be said to be a “form of political system and the 
manner in which power is exercised in utilizing a country’s economic and social 
resources for development, and also where the Government is defined as the 
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“most powerful and coercive institution, which continues to be the major 
element of any system of governance”.12 

The term ‘governance’ was first defined by the World Bank in its document 
“Governance and Development 1992” as the matter in which power is exercised 
in the management of a country’s economic and social resources for 
development.13 Over the years, the World Bank expanded its governance model 
to include elements of contracts, accountability, and so on. The Nations which 
deemed to be in need of ‘development’ could now be said that the only way to 
get ‘development’ is through ‘governance’.14The concept of governance and 
good governance has been widely used in both academic and civil societies, in 
which the academic approach focuses mainly on the study of the different ways 
in which the power and authority relations are structured in a given society and 
secondly the civil society’s approach which lays emphasis on the role of state 
structures play in ensuring economic, social, and political equity and also 
accountability through open policy processes.15The concept of good governance 
emerged mainly on account of the practices of bad governance which are 
moreover characterized by unaccountable governments, corruption and lack of 
respect for human rights. Hence the need to intervene in such cases had become 
rather urgent. 

V. Good Governance: Components and Elements 
The concept of governance is not new but it is as old as human 
civilization.16AGood corporate governance include would adequate transparency 
and effective decision making to attract statutory and legal compliances, 
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transparency in business transactions, corporate objectives, and protection of 
shareholder interests.17 

A Government in order to discharge its sovereign functions has to make 
accountable many constitutional obligations it should be capable of enabling, 
enhancing and deploying the power of the state for sustainable human 
development, in discharging these obligations. It is essentially a package to 
strengthen the institutions of Government and civil society with the objective of 
making governments more accountable, open and transparent as well as 
democratic and participatory.18 

Good Governance thus means the efficient and effective administration in a 
democratic framework which involves a high-level organizational efficiency and 
effectiveness corresponding in a responsive way in order to attain the 
predetermined desirable goals in society.The factors affecting the quality of 
good governance would include limited Government, legitimacy of the 
Government, political and bureaucratic accountability, freedom of information 
and expression, cost-effective administration and transparency,a well-structured 
legal framework based on rule of law for protecting the human life, checking 
abuse of power and securing social justice.19 

Good governance is defined in the report of the commission on Global 
Governance, according to which it is a normative conception of the values 
according to which the act of governance is realized. Also, the method by which 
the groups of social actors interacts in a certain social context. The lack of a 
good definition of the concept of good governance is compensated by the 
identification of principles that gives strength to good governance in any 
society.A number of multilateral organizations which also includes the United 
Nations Development Programme(UNDP) and the World Bank have reflected 
on the elements of good governance, and on their relation towards development. 
                                                           
17

Dr.Shivanand H. Lengati, CORPORATE GOVERNANCE: FINANCIAL REGULATORY 

BODIES IN INDIA, XVII, 1,ND, 94-95 (2016).  
18

Dr. Shaikh Sahanawaz Islam, THE RIGHT TO INFORMATION AND ITS ADVANTAGES 

TOWARDS THE PROMOTION OF GOOD GOVERNANCE- A CASE STUDY OF PROTECTION 

OF HUMAN RIGHTS, 70., IJLJ, (2012). 
19

 Y.K. Sabharwal, Chief Justice of India, “Right to Information, Issues of Administrative 

Efficiency, Public Accountability and Constitutional Governance”  



PEOPLE’S MOVEMENT AND SOCIAL CHANGE 

138 

 

In its report, Governance for Sustainable Human Development, the UNDP 
acknowledges the following as core characteristics of good governance20 
namely:  

1. Participation 
2. Rule of law 
3. Transparency 
4. Responsiveness 
5. Consensus orientation 
6. Equity 
7. Effectiveness and efficiency21 
8. Accountability 
9. Strategic vision. 

Good governance, hence, seems to be a synonym for effective Government in 
the sense that the basic Government functions are ‘development’, whereas the 
fact remains that all governments carry out several more important extra 
developmental functions e.g.defense of country’s frontiers, conduct of 
diplomacy and maintenance of domestic peace and world order. 

The components of good Governance as per the World Bank, the United Nation 
Commission on Human Rights and Asian Development Bank, includes 

1. Accountability and responsibility: a key requirement of good 
governance is accountability and responsibility, with all of the 
participants in the political and economic processes being accountable 
for their decision to each other.   

2. Transparency:freely available and directly accessible information to 
those who will be affected by these decisions and their enforcement. In 
the context of governance, transparency refers to the availability of 
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information to the general public and clarity about the functioning of 
government institutions.  

3. Rule of Law: good governance requires fair legal frameworks that are 
enforced impartially. The rules must be known in advance and that they 
are actually in force and applied consistently and fairly, that conflicts be 
resolvable by an independent judicial system and those procedures for 
amending and repealing the rules exist and are publicly known. 

4. Equal Participation: Good governance requires that civil society has 
the opportunity to participate during the formulation of development 
strategies and that directly affected communities and groups should be 
able to participate in the design and implementation of programmes and 
projects. This is an important aspect of governance as an essential 
element in securing commitment and support for projects and to 
enhance the quality of their implementation.  

 

VI. Transparency in Public Administration  

In the Indian context the nexus between the politician, bureaucrats, criminals 
and Police is a known clumsy fact22. The right to know or need of transparency 
in public administration becomes too important to keep it away any longer. The 
term transparency basically means to know the reasons, facts, logics and basis of 
the decision taken by the administration and in legal terms means that the citizen 
of India has a right to have access to the information about the government’s 
actions. Transparency or the right to know, emanates from the fundamental right 
of freedom of speech and expression guaranteed by Article 19(1)(a) of the 
Indian Constitution.  

Transparency in public administration will make the executive more responsible 
and friendly also the red tapism prevailed in the administration will be 
minimized as the public becomes more intellectual. It will positively result in 
wiping out the authoritarianism and whimsical way of working of the powerful 
bureaucrats under the patronage of politicians. 
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VII. Right to Information Vis-À-Vis Good Governance 

Long back in the year 1952, it was held that bad governance sets a bad 
example23meaningless to say that good governance sets a good example. Good 
governance is thus nothing but a characteristic of the government system. The 
right to information acts as a vital tool for good governance. For a governance to 
achieve the tag of ‘good governance’, transparency and accountability acts as 
the two most important components. If there is lack of transparency, then the 
accountability cannot be fixed. Hence, for good governance, there should be 
maximum disclosure and minimum confidentiality. The Right to Information 
and Good governance can be said to have a close link among each other in the 
sense that right to information acts as a tool of achieving the goals of good 
governance. The important components of good governance are transparency, 
accountability, responsiveness and these are all promoted by the Right to 
Information. To cite an example of transparency, if the candidates contesting 
elections are required to furnish the statement of their assets than there should 
be no reason as to why the judges, bureaucrats and the Government servants 
should not file their property returns and be in public domain. There has to be a 
major difference towards the treatment of personal information of a private 
person and a public servant. The exemption may differ from a private person 
and a public servant. The public servant does not have the freedom to take 
shelter behind the right to privacy as is available to a common citizen even if 
privacy is notoriously difficult to define and narrowly as a right to control 
information about one’s self. The sphere of individual autonomy is the field of 
action that does not touch upon the liberty of others but still the privacy should 
be valued and it must not obstruct the flow of information if under laws that 
piece of information is required to be submitted to a public authority. A police 
officer if conducting some investigation may happen to acquire some 
information of a rather personal nature about a citizen that surely may not be 
disclosed unless its nexus with public interest is apparent. 

The enactment of the Right to Information Act can be considered to be one of 
the most important and historical landmarks in the adherence of public 
administration in India. After the introduction of the Right to Information, in 
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order to measure governance as good or bad, we have to analyze the governing 
system before and after the introduction of the Right to Information Act 2005, 
and what transformation had taken place as such. The logic behind the Act is 
very much clear and straightforward. The welfare of the people can be 
considered as the goal of representative form of Government. The concept of 
democracy revolves around the basic idea of citizens at the center of 
governance, the rule of the people. Hence the people, who elect the Government 
and pays taxes, have the basic right to know the conduct or day-to-day 
functioning of the government. It can be said that the greater the access of 
citizens is to information about the government’s activities, the more likely it is 
that the Government will respond to community needs. If the public’s access is 
restricted than the citizen’s feeling of ‘powerlessness’ and ‘alienation’ will be 
greater. Without the information about the government’s activities, people 
cannot adequately exercise their rights as citizens or make informed choices 
about the Government policies or participate in elections.24Thus, the extent of 
the people’s democratic rights is not limited to mere gaining of information but 
also to take legal action in the form of Public Interest Litigation etc., and to 
receive justice through the court of law. The Right to Information plays a vital 
role in cooperating good governance in India, a country where corruption and 
criminalization is always prevalent in the administration and the source of this 
corruption is the secrecy which they have inculcated for a long term. Hence the 
introduction of the RTI Act is one of the major steps towards reducing 
corruption and maintaining transparency and accountability in the 
administration. 

“We live in an age of information in which the free flow of information and 
ideas determines the pace of development and well-being of the people. The 
implementation of the RTI Act is therefore, an important milestone towards our 
quest for building an enlightened and at the same time a prosperous society. 
Therefore, the exercise of the Right to Information cannot be the privilege of 
only a few”25 said by Dr. Manmohan Singh, the former Prime Minister of India. 

                                                           
24

 Mishra, Parker, Nimgaonkar and Deshpande, PRIVACY AND THE RIGHT TO 

INFORMATION ACT, IJME, (2005).  
25

Dr. Manmohan Singh, former Prime Minister of India, Valedictory Address at the 

National Convention on RTI, October 15, 2006 



PEOPLE’S MOVEMENT AND SOCIAL CHANGE 

142 

 

Focusing upon the importance of the Right to Information Prime Minister 
Narendra Modi said“Digital India, which was the part of good governance 
campaign of the government, was complementary to RTI because putting 
information online brings transparency which in turn brings trust”. He further 
added “RTI has become a tool of good governance. The RTI Act should not just 
be limited to a citizen’s right but it should empower everyone to hold truth to 
power”26 

The RTI Act is one of the most important tool which controls corruption and 
delays in the implementation of Government sponsored programmes and also 
towards the functioning of public authorities and the most important aim of 
good governance is that the people who have access towards information and 
those who makes use of the acquired information in the processes of exercising 
their political, economic and legal rights becomes empowered and these enables 
them to build their strength and assets, so that their quality of life is improved. 
An informed citizen is better equipped to keep all the necessary vigil on the 
instruments of governance and to make the government more accountable to the 
governed. The Right to Information Act is a major step towards making the 
citizen informed about the activities of the Government. As has been said in the 
case of S.P. Gupta v. Union of India27“Open Government is the new 
democratic culture of an open society towards which every liberal democracy is 
moving and our country should be no exception. In a country like India which is 
committed to socialistic pattern of society, the right to know becomes a 
necessity for the poor, ignorant and illiterate masses”. 

The Right to Information and good governance are complimentary and 
supplementary to each other. Whereas good governance is characterized by the 
political and bureaucratic accountability, availability of freedom and 
information, effectiveness and efficiency, and law-abiding citizen and 
cooperation between the Government and society, the Right to Information Act 
helps in bringing all the above-mentioned myth into reality. Hence one can say 
that the Right to Information is a natural corollary of good governance. 
Rendering information is a crucial part carried out by the Government for good 

                                                           
26

 Prime Minister, Narendra Modi, addressing at the 10
th

 Annual Convention of RTI law.  
27

S.P. Gupta v. Union of India, A.I.R. 1982 S.C. 149 (India). 



IJLJ - Vol. 11 No. 1(Part-II)      ISSN: 0976-3570 

143 

 

governance through their activities and processes. When the citizen is unaware 
of the activities of the society and if the actions of those who rule over them are 
hidden, then they are not able to take a meaningful part towards the affairs of the 
society. The democratic governance process is facilitated when the people is 
allowed to take active participation in such process. The people’s participation 
towards the Government activities, their respect for the rule of law, the 
fundamental right towards freedom of speech and expression, the accountability 
and transparency and legitimacy of Government etc., which happens to be the 
core values of good governance, can be realized only if the Right to Information 
is implemented in the right and trustworthy spirit. The result will be fruitful only 
after the above-mentioned scenario comes into existence through good 
governance.  

 

VII. Conclusion 

The right to information is one of the most important mechanisms that provide 
us with a priceless opportunity to redesign the processes of governance, 
particularly at the grass root level where the citizen’s interference is in 
maximum level. It is an agent of good governance which makes the common 
people aware about the administration and also provides them with an 
opportunity to take part in the decision-making process. It helps in empowering 
the poor and weaker sections of the society to demand and get information about 
public policies and actions, thereby leading to their welfare. The right to 
information gives way for the good governance to exist because without good 
governance, no number of developmental schemes can bring improvements in 
the quality of life of the citizen’s and the society at large.  

From the above narrated study on the right to Information and good governance 
in the Indian context the first and foremost question that arises is whether such 
laws that has been implemented by the Parliament, effective or not and even if 
effective, then to what extent? Are the people able to feel the difference towards 
the service delivery after these laws came into force? The quarries can be solved 
only if we have a close look inside the functioning of the administrative wing of 
the Government. By doing so, we will be able to realize, whether the 
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government that has triggered a sense of empowerment, fails or is able to create 
the right institutional mechanisms to deliver the legalized services.  

The right to information is a necessary facet of the government for the people, 
but it cannot be said to be sufficient to improve governance let alone good 
governance. There are major loopholes towards the better functioning of the 
government and its administration, and a lot more needs to be done in order to 
usher in accountability and transparency in governance. This would also include 
protection of whistleblowers, decentralization of power and fusion of authority 
with accountability at all levels.Although the right to information is a 
remarkable piece of legislation still it has some issues and challenges in its 
execution and implementation. It is well recognized that the right to information 
reduces the chances of corruption and the abuse of authority by the public 
servants. But how far the right to information has been able to reduce corruption 
is a matter of concern. Corruption has struck deep roots in our society and the 
administrative apparatus. At the very rug of the administration, there are corrupt 
elements that are causing great loss to the country as well as the public interest. 
Therefore, the only answer to combat such corruption would be to implement 
better machinery which should be geared up in totality. The technicalities of 
filing an RTI application should also be more simplified. Also, a constant vigil 
on what is happening from the public domain is a must in a vibrant democracy. 
For, democracy is for the people, by the people and of the people. 
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The Right to Information (Amendment) Act, 2019: The 
Politics of Disempowering Empowerment 

       Dr.Sanyukta Moitra
1 

Abstract 

The Right to Information has emerged as a powerful tool to strengthen participatory 

democracy in India. The journey from secrecy to transparency was a result of   people’s 

arduous movement and also the active role played by the media and civil society 

organisations that culminated into the Right to Information Act, 2005. The Act has given 

statutory recognition to the cherished right to know and to be informed of the matters   

that concern public at large. Since then, the Act has enabled the citizens to demand   

information from every public authority carrying out public functions in exchange of a 

nominal fee which is waived for the people below poverty line. The Act has indeed made 

transparency a rule and secrecy an exception and has re instilled people’s faith in 

democracy. From securing individual rights to unearthing scams worth crores, the Act 

has emerged as a potent weapon empowering citizenry. However, it is interesting to 

note that although considered boon to the citizens, the Act remained a bone of 

contention to the government since inception. Almost every government in power have 

made repeated attempts to dilute the Act. Eventually, the present government serving its 

second term in power has finally succeeded in bringing significant changes in the Act 

through the Right to Information (Amendment) Act, 2019. It is debatable as to whether 

there was any imminent need for the amendment to be introduced or it is a conscious 

effort to disempower people.  

Keywords-Right to information-amendment acts - rules- impact- challenges 

 

I. Introduction 

History is witness to the fact that government across all nations have 
always preferred to remain opaque within their administration. Irrespective 
of political colour or affiliation, government avoid transparency. However, 
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in India the freedom of press implicit under Article 19 1(a) of the 
Constitution played a key role in empowering people and gave them the 
right to question the government. In the landmark judgment of State of 
U.P.Vs. Raj Narain

2, Mathew J. held that the people of this country were 
entitled to know the particulars of every public transaction in all its bearing. 
People are the ultimate masters while media and press acts as watchdog of 
democracy. Democracy and non-transparency of government cannot co-
exist. Functions of government are to be hidden from public gaze, it would 
certainly tend to encourage corruption, oppression and even misuse or 
abuse of the authority.3 The plans and projects of national interest are 
surrounded by needless secrecy that curbs free flow of information and is 
the reason behind corruption in society. If information is thrown open and 
exposed to public view, the decision makers will not summon the courage 
to indulge in clandestine deals for fear of public opprobrium and penal 
action.4The enactment of the Right to Information Act, 2005 (hereinafter 
called RTI Act) made access to information a reality and was considered a 
major step towards ensuring greater transparency, accountability and 
contain corruption.However, it is unfortunate that the recent amendment to 
the Act in the form of Right to Information (Amendment) Act,2019  and its 
Rules have crippled the efficacy of the Act.The present paper makes a 
critical note of the amendment act and highlights the implications of its 
implementation. 

 

II. Enactment of the Right to Information Act,2005 

The Right to Information Act,2005 is a landmark legislation in the history 
of India.It has introduced a transparent system of governance and decision- 
making that eroded the administrative setup imposed by British through the 
Official Secrets Act,1923 that encouraged secrecy in the affairs of the 
government. The Act was conveniently embraced by the government of 
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India post independence and still not repealed despite severe 
criticism.Nevertheless, whenever there is conflict between the RTI Act and 
the Official Secrets Act, the former prevails over the latter.In a span of 14 
years, the RTI Act has made significant progress in exposing matters 
relating to governance which was earlier denied by the public officials. It 
made unexpected disclosures of information concerning grievances of 
common man, his entitlements and benefits from the government offices 
and also sought information on matters of larger public interest. The Act  
has attracted attention on subjects like assets of judges, criminal and 
educational records and wealth assets of MPs and MLAs,unemployment 
figures, demonetisation, non performing assets , Electoral Bonds, Rafale 
deal etc. The Act has encouraged public vigilance and made the 
government accountable for its every decision made on behalf of the 
citizens. 

The Act makes dissemination of information compulsory and places an 
obligation upon the Public Information Officer ( PIO)to furnish information 
on request made by the information seeker. If such information seeker is 
denied the information or given partial or incorrect information, the Act 
provides for the provision of appeal before the  First Appellate Authority 
(hereinafter FAA) within the department. Furthermore, if the information 
seeker is aggrieved by the FAA, he  may approach the final court of 
appeal– The Central Information Commission (hereinafter called CIC ) or 
the State Information Commission (hereinafter called SIC) as the case may 
be, for relief.  

Although statutory bodies, the InformationCommissions(hereinafter called 
IC) play important roles in ensuring disclosure and supply of information 
that is essential for a democracy. The Information Commissioners enjoy 
enormous powers and enjoy the same status as the judges of SC and HCs. 
The Act bars the courts from entertaining cases in the first instance. 
However, it does not bar the appellate and writ jurisdiction of the High 
Courts and the Supreme Court. 
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III. Terms of office and Conditions of Service of Information Commissions 
Prior to Amendment 

The RTI Act, 2005 makes it obligatory on the Central government and the State 
governments to constitute Central Information Commission and the State 
Information Commissions at the central and state level  respectively.5The 
objective behind the creation of these commissions is to ensure efficacious 
solution to address grievances involving denial and delay of information. Where 
the person is aggrieved by the refusal of information or incomplete and 
wrongful information by the PIO and the FAA, he can make a complaint or 
appeal to the Central or State Information Commission as the case may be.6 

III.I. Appointment of Information Commissioners 

Under the Act, the CIC shall comprise of a Chief Information Commissioner 
and other Information Commissioners not exceeding ten.7 The Chief 
Information Commissioners and the Information Commissioners of the CIC are 
appointed by the President of India on the recommendation of a high power 
Committee, comprising of the Prime Minister, Leader of Opposition in Lok 
Sabha or the leader of the single largest group in opposition of the government 
in the absence and one Union Cabinet Minister to be nominated by the Prime 
Minister.8 

Likewise, the SICs are appointed by the Governor of the State on the 
recommendations of the High Power Committee consisting of Chief Minister, 
Leader of Opposition in the Legislative Assembly and a Minister of Cabinet 
Rank in the state to be nominated by the Chief Minister.9The RTI Act has kept 
political interference at bay by making the transparent process of appointment of 
Commissioner to the Central Information Commission and State Information 
Commissions.  

III.II. Term of Office and Conditions of Services 
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The  RTI Act provides that the Chief Information Commissioner and the 
Information Commissioners of the CIC and SIC shall hold office for a term of 
five years from the date on which he enters upon his office or till he attains the 
age of 65 years ,whichever is earlier and shall not be eligible for 
reappointment.10It also lays down that the salaries and allowances of the Chief 
Information Commissioners of CICshall be the same as that of the Chief 
Election Commissioner and the Information Commissioners shall be paid 
equivalent to that of Election Commissioner.11On the other hand, the Chief 
Information Commissioner  of the SIC shall have salaries and allowances 
similar to that of the Election Commissioner, the other State Information 
Commissioners shall have the same salaries and allowances as given to the 
Chief Secretary of the State Government.12.The salaries and allowances are not 
to be varied to their disadvantage during service. These provisions made the 
position of the ICs secure and free from executive control. 

II.III. Previous Attempts to Amend the RTI Act 

Many attempts were made in the past to amend the RTI Act by the government 
irrespective of their political affiliations. In July 2006,the first attempt was made 
to exempt ‘file notings’ from the definition of information. The file notings 
which comprise the views or remarks written by bureaucrats on the disposal of 
important decisions by the government remained the bone of contention for the 
successive governments. However, owing to pressure from the public and civil 
society organisations, the government had to issue administrative orders in 2009 
for the encouraging   disclosure of the file notings.13 

 In June 2013, the CIC gave a landmark judgement where six political parties 
were brought under the definition of public authorities. This led to the union of 
all parties and an amendment was proposed in the Lok Sabha in August 2013 to 
exclude political parties from the purview of the Act. The directions of the CIC 
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against the political parties were challenged in the Apex court and is still 
pending.14 

In addition to this, many private member Bills were introduced in the Parliament 
in 2007, 2011,2012 and 2016  to bring changes in the Act such as  furnishing  
reasons for filing RTI  application and rejection of application if such 
information was found incorrect etc. 

Some positive proposals included inclusion of private entities that enter Public –
private partnership or PPP agreements or deliver public services under the 
purview of the Act by RLD MP Jayant Chaudhary in 2012 15 and putting a time 
limit for the disposal of second appeals by IC which is not clearly mentioned in 
the Act by INLD MP Dushyant Chautala in 2016. Nevertheless, none of the 
proposals made way through any amendment to the Act. 

 

III. The  Right to Information (Amendment) Act, 2019  

The present government serving its second term in power has finally succeeded 
in bringing the Right to Information (Amendment) Act,2019 that was passed on 
July 22,2019 by the Lok Sabha and on July 25,2019 by the Rajya Sabha. Even 
theobjections from the opposition leaders could not stop the government from 
trampling upon the fundamental right of citizens. The present amendment was 
proposed by the government without putting it in the public domain to 
discourage any objection while the pre legislative consultation policy which is a 
pre requisite of the legislative process was not complied with. 

The pre legislative consultation policy of 2014, involves a study of social and 
financial costs, benefits and the key challenges that requires to be settled before 
undertaking the legislation. The policy mandates that draft legislation may be 
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kept in the public domain for a minimum period of thirty days for being 
proactively shared with the public for their comments and feedback.16 

The present President of India,Sri Ram Nath Kobind who has passed the Bill 
without any scrutiny was a member of the Parliamentary Committee that had 
supported equating the position of CIC with CEC during the making of the 
original Act. The Committee had quoted “This is the essence of the bill in the 
sense that the mechanism of access to information will depend on effectiveness 

of this system.It should therefore be ensured that the Commission and its 

functionaries perform their duties independently and with complete 

autonomy.For this it is necessary to elevate their status to that of the Election 

Commissioner of India.”17 

It is indeed surprising that the Central Information Commission was not even 
consulted on the Act or Rules. 

III.I.  Key Features of the Right to Information Act, 2019 

The amendment act makes changes in Sections 13, 16 and 27  which are 
discussed in detail for a better understanding. 

A. Tenure of Service - The Act amends Sec 13 and 16 of the Act of 2005 
changing the tenure of service of the Information Commissioners of the Central 
and State Information Commissions. Under the Act of 2005, the Chief 
Information Commissioners and Information Commissioners held a term of five 
years.The present amendment alters the provision and leaves it on the Central 
government to determine the term of office for them. 

B. Quantum of Salary- The salary of the Chief Information Commissioners 
and Information Commissioners  that was equivalent to the salary of the Chief 
Election Commissioner and Election Commissioners respectively , has  been 
altered and now their salaries ,allowances and other terms and conditions of 
service  will be fixed by the Central government. However, their salary will not 
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be varied to their disadvantage after their appointment.It also provided that the 
Information Commissioners appointed before the commencement of the 
Amendment Act shall continue to be governed by the provisions of the RTI 
Act,2005.  

C. Insertion of new provisions- The Amendment Act makes insertion of two 
new sub-sections – “ca” and “cb” to Section 27 empowering the Central 
government to make rules to give effect to the Amendment. 

III.II. Rules to give effect to Right to Information (Amendment) Act,2019 

The Right to Information (Term of Office, Salaries,Allowances and Other 
Terms and Conditions of Service of Chief Information 
Commissioner,Information Commissioners in the Central Information 
Commission,State Chief  Information Commissioner and State Information 
Commissioners in the State Information Commission) Rules 2019 lays down the 
new rules under the Right to Information (Amendment) Act,2019 which came 
into effect on  31st October,2019.The Rules make significant changes to the 
tenure ,salaries and conditions of service of the Information Commissioners 
which are summarised below: 

A. Tenure- The tenure of service of Chief Information Commissioners and 
Information Commissioners of CIC and SIC is reduced from five years to three 
years. The maximum age limit remains unchanged at 65.The Chief Information 
Commissioners and Information Commissioners of the CIC and SIC who were 
in service under the Central and State Government shall be deemed to have 
retired from such service. 

B. Salaries and allowances-The salary of the Information Commissioner of the 
CIC and SIC has been reduced to INR 2, 25,000 per mensem. (reduction of INR 
25, 000).However, the salary of the Chief Information Commissioners of the 
CIC and the SIC remains unchanged. (INR 2,50,000)Other allowances including 
dearness allowance, travelling allowance, accommodation, leave, earned leave, 
travel concessions and daily allowances will be equivalent to officers holding a 
post carrying the same pay in the Central Government and the State 
Governments as the case may be. The Rules do not lay down the provisions 
relating to pension and reserves the discretion of the Central Government to 
decide such matters. 
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C. Discretionary Power of Central Government- Rule 21 gives absolute 
power to the Central Government to decide on any other allowances or service 
conditions not specifically covered by the Rules of 2019 and as such the 
decision of the Central Government shall be binding.It also makes the Central 
government the final arbiter to the interpretation of these rules. 

Therefore, a close study of the Amendment Act of 2019 and its Rules indicate 
that there is gross usurpation of powers by the Central government disregarding 
the theory of separation of powers defeating the very objective of the original 
Act.The provisions introduced in the Amendment Act will have a serious impact 
on the autonomy and integrity of the Information Commissions that are cited 
below:  

(i) While age of superannuation of members of other tribunals and 
adjudicatory authorities is fixed between 65 and 70, the tenure of the 
Information Commissioners of CIC and SICs have been further reduced 
to three years violating Article 14 of the Indian Constitution. 

(ii) The Salary of the Information Commissioners have been reduced from 
INR 2,50,000 to INR 2,25,000.This contradicts the policy that guided 
the harmonisation exercise that was laid down for Tribunals and 
Adjudicating Authorities under the Finance Act,2017 and 2017  Rules.18 

(iii) The pensionary benefits of the Information Commissioners have not 
been included in the Rules.Therefore,there is scope of deciding pensions 
for every retiring Commissioner individually by the Central 
Government. 

(iv) The Amendment Act and Rules confer unbridled power to the Central 
Government in determining the terms and conditions of appointment of 
the Chief Information Commissioners and Information commissioners 
of the CIC  and SIC. The flexibility retained by the government to 
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change the rules gives arbitrary powers to the Central government to 
alter the rules to their own advantage. The Act gives enormous power to 
the Centre making the of services that was under the jurisdiction of the 
state Governments in the original Act. This transgression of power 
violates the Section 29 of the RTI Act that mandates the Central and 
State governments to lay before each House of Parliament or the State 
Legislatures respectively every rule made under the Act. This also 
violates the constitutional principles of federalism which is one of the 
basic features of the Constitution. 

(v) When the 2005 Act was passed all the provisions relating to the 
appointment of ICs were scrutinised by the Parliamentary Standing 
Committee before it was finally rolled out. The government’s omission 
to discuss the amendment with the opposition, RTI activists and the 
citizens is an attempt to weaken the architecture of the Information law 
and also violates Sec4(1) (c) of the Act. 19Even the Central Information 
Commission was not consulted before making the Rules which was 
disclosed by an RTI filed by Anjali Bhardwaj, a renowned  RTI activist. 

 
IV. Implications of the Right to Information (Amendment )Act,2019 

To rationalise the amendment, Dr.Jitendra Singh, the Minister of State for 
Personnel, Public Grievances and Pensions who had introduced the Bill in the 
Lok Sabha, has stated  that the amendment is a benevolent and minor 
mechanism rather than a basic amendment to the RTI law.20 Nonetheless, the 
government after disregarding the people of India and the opposition stated 
certain reasons for the above amendment. The first justification was that giving 
same status to constitutional bodies like Election Commission and statutory 
bodies like Information Commissions was faulty and an outcome of hurriedness. 
It is indeed surprising that the Act that went through extensive debates and 
discussions in the House before its passage was thought to be passed in haste by 
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the Minister. The government also claims that the equivalence drawn between 
the Election Commission and Information Commission is flawed in the original 
Act. The Election Commission is a constitutional body established under Article 
324 of the Constitution of India while the Central Information Commission and 
State Information Commissions are statutory bodies established under the 
provisions of the Act and by reducing the stature of the CICs and SICs the 
Amendment rationalises the status of the two institutions.21In addition, the 
government points out that  CIC has been given equal status as that of the judge 
of the SC but the judgements of the CIC can be challenged in the HCs. 
Therefore,to strengthen the overall structure of RTI, the amendment has been 
brought. According to him, the Amendment Act streamlines and reinforces the 
Act and brings in greater transparency.22 

The justifications given by the Hon’ble minister  for downgrading the salaries 
and controlling the conditions of the service of the Commissioners  is nothing 
but sheer waste of time and resources.The amendment appears to have distorted 
the structure of the Information Commissions violates the very objective 
expressly provided in the parent Act. The excessive control of the Central 
government over the Central and State Information Commissions will have long 
term implications. 

 

V. Conclusion and Suggestions 

As long as the Indian mind is not reformed and the people remain what they are, 
noadministrative, economic or constitutional reforms can serve the country from 
the ever deepening quagmire of inefficiency, corruption and malpractices.23 The 
Right to Information Act,2005 for the first time empowered the citizens to bring 
such reforms by demanding reasons for the decisions taken by the government 
on their behalf.It opened new horizons to transparency and participatory 
governance in India.It is tragic that the government could succeed in enacting 
the Right to Information (Amendment) Act, 2019 and implement the regressive 
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Rules that has  reduced the Information Commissions as a hand-puppet of the 
Central government. The transgression of power by the Centre, to control the 
Information Commissions which is the highest court of appeal is a blatant strike 
on the independence of the Commissions. Moreover, the SIC too have been 
brought under the sway of the Central government   that contravenes  the federal 
structure of the nation. The government has been hugely criticised for its 
despotic approach by the opposition and also by the civil society organisations. 
Earlier, the concern of citizens with regard to ICs was limited to the filling up of 
vacancies in the Information Commission and larger representation of ICs from 
varied fields mentioned in the Act.24In the landmark case of Namit Sharma 
Vs.Union of India

25, dealing with the constitutional validity of Section 12(5) and 
(6) and Section 15(5) and (6) the Hon’ble Supreme Court held that it was 
mandatory for the Commissioners to have judicial knowledge and experience as 
they perform judicial and quasi –judicial functions by exercising adjudicatory 
and penal powers. However, in its review petition, the court left the discretion 
on the Parliament to consider whether such appointment required any judicial 
experience. Irrespective of the consequence of the judgement, the government at 
the centre or in the states have always preferred appointment of Commissioners 
from the fields of administration and governance who remain loyal to the 
government.Former Central Vigilance Commisioner, N.Vittal, in his book 
Enging Corruption ? How to clean up India has quoted: 

“that soon after independence the delicate distinction between politics and the 

civil service started eroding. The process has gone on for so long that today 

policymaking seems to be an area left vacant to be grabbed by any intelligent 

and visionary civil servant.Ministers are busy with postings/transfers and 

handling individual cases.In the states, the situation is much worse.In many 

places, the role reversal has resulted in an increased politicization of the 

bureaucracy.” 
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M.SridharAcharyulu, a former Central Information Commissioner has 
commented that besides others reasons for continued attempts to reduce the 
status of Information Commissioners, one of the factors responsible for the 
regressive amendment could be the increasing number of appointment of 
bureaucrats as Information Commissioners enjoying higher privileges that led to 
heartburns of even senior most officers.26Although it is very early to foresee 
consequences of the amendment, the uncertainties loom large in the minds of 
the citizens and the civil society organisations about the progress of the pending 
cases before the Commissions and also about the future of the other institutions 
of India. Therefore, to restore the position of the Information Commissioners, 
some suggestions include: 

(1) To ensure independence and neutrality of the commissioners there 
should be minimum interference by the Central Government. The CIC 
and SICs carry out quasi judicial functions and cannot be equated to the 
government servants.Therefore,alterations made to their the tenure and 
conditions of service should be immediately withdrawn as it affects 
their moral standards. 

(2) Keeping the essence of federalism  unscathed, the State Government 
should be empowered to determine the tenure and conditions of service 
of the Information Commissioners within the respective states,  

(3) The RTI Rules 2019 that gives unbridled discretionary powers to the 
Central government should be revoked. The power to relax any of the 
rules for any class or category of Commissioners and other matters on 
case to case basis is arbitrary and undermines the position of the 
Information Commissioners. This provision will  also dampen the  
independence and integrity of the Commissions in future. 

(4)Last but not least, in future, all amendments and rules should be brought 
before the public domain in compliance with the provisions of the Act 
so that transgression of power could be curbed. Moreover, this will 
ensure better performance of the Commissioners and build the trust of 
the citizens. 
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Evolution of Child Custody Laws from ‘Parens Patriae’ to 
the ‘Welfare of the Child’ 

       Alisha Pradhan
1 

Abstract 

Divorce is a process in which the actual victim is neither husband nor wife, but the 

children born out of the wedlock. The children of a divorced parents endure 

psychological or mental disturbance. Studies show that majority of the children of 

divorced parents shows deviant behaviour, prone to abuse due to lack of emotional 

support that need to be given in the particular age group. The custody rights during the 

ancient period was under the state i.e. ‘Parens Patriae’, thereafter the custody rights 

shifted to the natural guardians’ rights. However, now the focus is on the ‘Welfare of 

the Child’ while granting custody. In custody cases normally the best interest of the 

child will be taken into consideration. It means that all custody and visitation 

discussions and decisions are made with the ultimate goal of fostering and encouraging 

the child’s happiness, security, mental health and emotional development into young 

adulthood. The shift in custody law not only grants security to the child’s interest but it 

is a mark that our society is progressing towards a better future. As the children are the 

future of our society and each and every child should be protected.  

Key words: Custody, Divorce, Guardian, Parens Patriae, Welfare.  

 

I. Introduction 

Divorce is the termination of marriage. Over one and a half million children 
every year experience the divorce of their parents. Through divorce, the 
marriage gets annulled. 

The husband and the wife takes their own path. In a society, family is the most 
crucial unit. It is the most fundamental form of society. A child is exposed to a 
family and it is the closest social environment. Family is the main group, as, it is 
the family that develops child basic attitudes.2 Therefore, the struggle lies with 
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the children of divorced parents. As they have no path to follow. They are 
eventually forced to follow the decision of the court. Divorce is the foundation 
of irrevocable damage to all involved, but utmost harm is caused to the children. 
The onus to nurture the child rests with the parents. With divorce rates touching 
a new high, the position of the child becomes one of concern. The term custody 
in the material sense has been used to refer to the care and keeping of a thing. It 
has been defined to include legal custody and physical custody. Legal custody 
refers to custody under the orders of the court or under the personal law to 
which the children are subject while physical custody or de facto custody refers 
to subjecting the child to the physical care and control of a person. The natural 
guardian of the child is the parents. It is always believed that it is best for the 
child to be raised by his parents. However, after divorce the custody of the child 
is given to the mother if the child is young. Different personal laws have 
different child custody provisions. According to the Hindu Minority and 
guardianship Act, 1956 the custody of the children who is below five years of 
age is vested to the mother.3 In Muslim law, after divorce the custody of infant 
child rests with the mother. While granting custody of the child by the court the 
main aim should always be the welfare of the child. Several factors like the age 
of the child, wishes of the parent, wishes of the child, sex of the child is taken 
into account by the court while dealing with custody issues. In Roxanna Sharma 
v. Arun Sharma,4 supreme court awarded custody of a minor child in the light of 
welfare of the minor.  

 

II. Child Custody Laws and International Instruments: Evolution 

Custody rights during the ancient period was under the state i.e., ‘Parens 
Patriae’. Parens Patriae is a Latin term meaning ‘parent of his or her country’. 
Parens Patriae is a doctrine that permits the state, power and authority to protect 
individuals who are deemed legally unable to act on their own behalf. 
According to P.V. Kane “as in Western Jurisprudence, so in India the king was 
looked upon as parens patriae, the protector or guardian of all minors.Gaut X 
48-49 and Manu VIII 27 prescribe that the king shall protect the property of a 
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minor until he attains majority or until he returns from his teacher’s home”.5 

In ancient period, as the society was usually run by the paternalistic values as 
such child custody and guardianship was given to the father only. But from the 
dawn of the 18th Century, the issue of their political rights and the equivocation 
of equality changed the socio-economic environment giving them the new 
domain of women empowerment which can be seen in the present context where 
the mother is given the responsibility of child custody and guardianship.  

Under the Hindu law, the term custody is not defined in the Hindu Minority and 
Guardianship Act, 1956. Under the provisions of the Act, when a child has not 
completed the age of five years, the mother will be given custody of a minor 
child.6 

According to Muslim law, after the dissolution of the marriage, the custody of 
infant child rests with the mother. Child custody cases under Muslim law vary 
according to the different schools of Muslim law. Under Hanafischool, custody 
of a male child remains with the mother till he attains the age of 7 years and 
female child till she attains the age of puberty. Under IthnaAshari school, 
custody of the male child is given to the mother till he attains the age of 2 years, 
and female child till she attains the age of 7 years.7 

In child custody cases, there was a shift from the rights of the parents towards 
the “welfare of the child”. The United Nations Convention on the Rights of the 
Child states that “in all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, administrative 
authorities or legislative bodies, the best interests of the child shall be a primary 
consideration.”8 Further Article 18(1) of the United Nations Convention on the 
Rights of the Child makes it clear that the “best interests of the child” will be the 
main concern.9 
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The future of our society is in the hands of the children. The children who 
represents the future needs guidance as they belong to the vulnerable section of 
our society.10 Although the child is young and cannot express verbally what is 
happening in his life, the child will still be feeling the impact. Once the parents 
separate, the court decides with which parent the child is going to stay, the 
visitation rights of the other parent. In most of the Jurisdiction the “best interest” 
principle regulates the child custody disputes while making custody orders.11  
While judging any family issues the utmost consideration should always be the 
‘welfare of the child’.12 The welfare of the child includes a better health of the 
child, best educational attainment, proper mental and emotional behaviour, bond 
with the family and financial status.13 It means complete security, comfort, 
happiness and safety of the child. It refers to the growth of a child’s physical, 
psychological, emotional and social abilities.14 The ‘welfare of the child’ should 
be the foundation for determining custody orders rather than the parent’s ego 
and their rights. It is in the ‘welfare of the child’ to keep an intimate bond with 
both the mother and the father.15Certain fundamental things need to be 
considered while determining the welfare of the child. These are “the wishes of 
the parents; the wishes of the child; the interactions of the child with the parents, 
siblings and other relevant individuals; the mental and physical health of all 
relevant individuals”.16 

Custody and visitation order lays down with which parent the child is going to 
live with and how often the child is going to be with the other parent. The 
Judges must consider the love, affection and emotional relation between the 
child and each parent while making custody and visitation orders. While 
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granting custody, the court must consider the parent’s plan for child’s care and 
rearing. Children needs stability in order to grown adequately. The court need to 
scrutinise the constancy of the family in which the child is going to live. Child-
care abilities of the parents must be considered while granting custody by the 
court. A parent must have the ability to nurture a child properly. The parent 
must be able to feed the child, provide the child with adequate amount of sleep, 
to take the child to school, to provide proper health care etc. After divorce the 
parental decisions for the child to cope up with the changes with proper care is 
important for the ‘welfare of the child’.17 

If the child is adept to developing an independent opinion, the child’s wishes 
needs to be taken into consideration by the court.18 However, the wishes of the 
child must be reasonable. The court will not ponder upon an unreasonable 
wishes of the child.19 

The environment in which the child lives should be healthy for his normal and 
healthy growth. An unhealthy environment where there are constant fights 
between the parents causes stress in the tender minds of the children. In the 
interest of the child, the child must be removed from unhealthy environment as 
it hinders the children.20 

 

III. Legal Provisions for Child Custody in India 

Under the Hindu Minority and Guardianship Act, 1956, Section 13(1) states that 
when the court appoints or declares a guardian the supreme factor shall be the 
“welfare of the child”.21 Section 13(2) states that guardian will not be appointed 
by the court if it’s for the “welfare of the child”.22 Section 7(1) of the Guardian 
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and Wards Act, lays down that for the “welfare of a minor” the court can make 
an order for the appointment of a guardian.23 Section 17(1) states that the court 
while appointing a guardian needs to be guided by the personal laws of the 
minor for the “welfare of the minor”.24 Section 17(2) of the Act lays down the 
factors (i.e., “age, sex and religion of the minor, the character and capacity of 
the purposed guardian and his nearness of kin to the minor, the wishes, if any, of 
a deceased parent, and any existing or previous relations of the purposed 
guardian with the minor or his property”) which needs to be considered by the 
court while determining the “welfare of the minor”. 25 Section 17(5) of the Act 
clearly subordinates the welfare of the child as a paramount consideration. As 
the Act lays down that the welfare of the minor should conform to the personal 
law of the minor and the willingness of the guardian.26 

Therefore, Section 7(1) and Section 17 of the Guardians and Wards Act, makes 
it clear that the welfare of the child is a paramount consideration has not been 
precisely stated. The welfare of the child principle has not been actually laid 
down. 

However, the judiciary has tried to safeguard the principle of ‘welfare of the 
child’. In Irfan Ahmad Shaikh v. Mumtaz,27 the Bombay High Court, upheld the 
principle of ‘welfare of the child’ and granted custody of a minor girl child to 
the mother even though the mother was remarried. As the child desired to live 
with the mother.  In Rosy Jacob v. Jacob Charmakkal,28 the Supreme Court 
stated that “the children are not mere play things for their parents. Absolute 
rights of parents over the destinies and lives of their children has, in the modern 
changed conditions, yield to the consideration of their welfare as human 
beings.” 
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The paramount consideration should always be the ‘welfare of the child’ while 
deciding custody disputes rather than the rights of the parents.29 While 
determining custody disputes, the “positive test” that is the factors which 
constitute the ‘child’s best interest’ needs to be determined rather than the 
“negative test” that is focusing on the incompetence of the applicant.30 In Nil 
Ratan Kundu v. Abhijit Kundu,31 the custody of a minor child was given to the 
maternal grandparents. The father was arrested as the mother of the child 
‘alleged torture to death by the father” and therefore he was accused under 
section 498A and 304 of the Indian Penal Code, 1860. The grandparents 
nurtured the child. Once the father was granted bail, he failed an application 
requesting for the custody of the child under the Guardians and Wards Act. The 
Trial Court, approved the father’s application and an order was subsequently 
made to handover the child to the father ‘immediately’. The grandparents 
appealed against the order of the Trial court. The Divisional Bench of the High 
Court upheld the decision of the Trial court. The appeal made by the 
grandparents was approved by the Supreme Court and the father’s application 
for the custody of the child was dismissed. The child in question was called 
upon by the court to find out his wishes. On this account the court found out that 
the child was happy with the grandparents. The Supreme Court held that the 
“negative test” weather the father is incompetent, unfit or prohibited to have 
custody of the child is not significant. It is the “positive test” whether such 
custody would be in the interest of the child is significant. 

When a child is competent to express his opinion, the child’s opinion should be 
taken into consideration while granting custody orders. The court while making 
custody orders need to consider the wish of the child, favourable environment 
for upbringing of the child and not better legal rights of either parent.32 In 
Gayatri Bajaj v. Jiten Bhalla,33 custody of the two daughters granted to the 
father and the mother was given visitation rights. However, the daughters denied 
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to meet the mother. When the father and the mediator tried to convince the 
daughters to meet the mother, they behaved abnormally and declined to take 
food. The father filed an application requesting for vacation change the previous 
order. Considering the facts and circumstances of the case, the court withdrew 
the mother’s visitation rights. The primary consideration should always be the 
‘welfare of the child’ even if it abridges the rights of the parent. 

Even though the judiciary have in number cases safeguarded the “welfare of the 
child” but the judiciary lacks precision as what precisely comprises the “welfare 
of the child”. Therefore, in custody disputes there are no ways to safeguard the 
‘interests of the child’.34 This is mainly because the provisions dealing with the 
“welfare of the child” is vague.  

Joint custody of the child can help to combat the above discussed issues and 
strive towards the principle of ‘best interests of the child’. As both the parent 
has a vital role in upbringing the child. In India, Joint custody for children is not 
mentioned in both the personal laws and the Guardians and Wards Act, 1890. 
While deciding custody and guardianship disputes, utmost importance is given 
to the “welfare of the child”.  

A loser is always a child in custody battle, therefore a new concept in child 
custody has emerged as ‘shared parenting’, where both the parents have right in 
nurturing of the child. In order to lessen the impact of divorce on children. In 
India the concept of shared parenting is new and it is progressively growing. For 
the full development of the child both the parent’s guidance, care is necessary 
for the child.35 

 

IV. Conclusion 

The family is the building block of society, and marriage is its foundation. 
Divorce has pervasive weakening effects on children. Divorce breaks the child 
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and the growth of the child is hampered. Therefore, the welfare of the child must 
be a paramount consideration while dealing custody disputes rather than the 
parents’ rights. The child custody laws had a gradual shift from ‘parens patriae’ 
to the rights of the parent and then to the ‘welfare of the child’. The shift in 
custody law not only grants security to the child’s interest but it is a mark that 
our society is progressing towards a better future. As the children are the future 
of our society and each and every child should be protected.  
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Abstract 

Law as an essential function of the state regulates social interests and arbitrates 

conflicting claims and demands security of person and property that can be achieved 

through instrumentality of law. In recent years, there has been an outcry of atrocities 

caused by various extremist groups like Boko-Haram of Nigeria where its imminent and 

consistent message of their intolerance in terms of religion, culture, social- has had 

many drastic changes in many regions of the world.  The Islamic Extremism in India 

focused primarily on the conflict of Kashmir where India has the second largest Muslim 

population in the world. Even the religious extremism faced by India where the left 

wings (Naxalites and Maoists) are considered as the single biggest internal security 

threat have the low level insurgency in India’s south central regions since 1967.In 2015 

Paris, 12 people were killed in the terrorist attack in the office of Charlie Hebdo a 

French satirical magazine that published controversial Muhammad cartoons. Even in 

New Zealand the Christchurch mosque shooting are the two consecutive terrorist 

shooting attacks because of the ‘Great Replacement’ and White Genocide conspiracy 

theories.  

The Secretary-General of United Nations calls for a comprehensive approach to prevent 

violent extremism encompassing not only essential security-based counter-terrorism 

measures but also systematic preventive steps to address the conditions that drive 

individuals to join violent extremist groups. The United Nations inter-agency process 

had executed the plan where the appeal of the international community is based on the 

outcomes of high-level meetings of the General Assembly and Security Council that 

provides recommendations to Member States and the United Nation System to prevent 

the further spread of extremism. In country like Nigeria, anti- terrorism law is indeed a 

commendable step where there are numerous ethnic groups, but unfortunately the Act 

does not address the root of the socio-economic causes responsible for the proliferation 

of Boko Haram activities as they are focused on giving the government more sweeping 

powers for tackling the scourge of terrorism. 
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I. Introduction 

Before diving into any explanation into this topic it is very important to know 
what law means. Law is a framework which is an amalgamation of rules which 
is used to conduct peaceful living in the society. The relationship between law 
and the social transformation is discussed in a wider aspect. Generally it talks 
about if all the laws implemented in the society had brought about positive 
changes, protection and has it contributed to the progress of the society or not?    

Law is the best instrument of social change however, now and again social 
changes progresses toward becoming law. In India there are two principle 
foundations which rolls out improvement in law, to be specific the law-making 
body where new laws are sanctioned or alterations are done to the old 
demonstrations of the law to suit the need of great importance. The second 
foundation is of our legal importance, where understanding of the management 
of land and law of land exist together. Law ought not to be definite but rather 
should change as per the prerequisite and need of the general public emerging 
out of taking a break. It is this prescience at the top of the priority list.  

The Indian Legal System has been observed to be the important instrument for 
the requirement of social change. The court has brought new amendments and 
ratification and added new measurements to the existing Laws.  

 

II. How are Terrorism and Extremism Different? 

When we examine the ideology and psychology of terrorists and terrorism 
obviously, when you talk about terrorism, you talk about the terrorists and why 
a person would commit such kind of act. Individuals may see terrorism as the 
only way forward and so accept the mass killing of civilians. This may be 
because they hold up an extreme view, be it their views on self-determination, 
religion or otherwise, but this doesn’t have to be the case.  
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Again, not all terrorists are extremists. If we assume that all terrorists are 
extremists, then we end up labelling people that they are backward. Then, your 
belief may be considered “extreme” not because it actually is, but because it led 
you to commit acts that are seen as not acceptable and extreme. 

The people who hold such view -- a view that many would consider extremely 
good in a way -- are treated as extremists in this particular ideology. 

II.I. The Causes of Extremism and Working of the Extremist Psychology 

A member staff, Robert Orell, who works in Exit Sweden, which is a support 
group which was to establish local networks to support the parents of children 
who were embedded in racist or violent groups, the client of Exit gives out the 
legitimate explanation of how extremism is induced in a teenager which was 
voiced to him by the experience of one of the clients of Exit. He proposed that 
teenagers who had an affinity towards delinquency and whose self-esteem were 
lower, the teenager gradually started getting into fights with other people and his 
peers. As the teenager grew he started assimilating himself into extremist Right-
Wing Organizations. “I grew up in central Stockholm, which was quite middle 
class, fairly wealthy Swedes,” the client further narrates “We got into conflicts 
with suburban gangs which came in on Friday, and on Saturday evenings we’d 
go the youth club to fight.”  

The right-wing organisation successfully exploits the feeling of isolation which 
he sees on the teenager. The extremist organizations function by inhibiting the 
ideas of  Black and White, by promulgating “us” and “them” or “good” and 
“bad” where the Whites are described as “us” and the Blacks, Jews or 
immigrants as “them.” Secondly, the extremist groups frame themselves as 
being superior to that of the other individuals or groups, primarily as a way for 
members to regain their lost or extinct self-esteem. Finally, extremist groups 
engage in a process of dehumanisation other groups of people. They give their 
opposing groups animalistic characteristics (like labelling immigrants as a 
“swarm of rats”). This reinforces the “us” versus "them" mentality and also 
legitimises violent actions. 

II.II. Case Study on Extremism in Nigeria 

Mohammad Yusuf an influential cleric Islamist from the state of Borno had 
created the Boko Haram group that is an Islamist militant group based in 



PEOPLE’S MOVEMENT AND SOCIAL CHANGE 

170 

 

Nigeria’s North East.Members of the Nigerian Taliban were integrally involved 
in the founding and early evolution of Boko Haram.  

Consequences: The political and socioeconomic grievances that provide 
ideological resonance and a security environment in which a group can attract 
recruits, funds, materiel, and safe havens.Boko Haram’s ideology draws on a 
long-standing local tradition of Islamic radical reform that had emphasized the 
pursuit of justice for the poor through the imposition of Sharia.Boko Haram is 
an enemy of moderation and stability that have chosen to promote a violent 
ideology shrouded in between religion and language.Like the many other 
religious terrorist groups around the world, the eventual demise of Boko Haram 
will come through a combination of kinetic force, law enforcement, local 
intelligence, and diminishing the local resonance of the group’s ideology.The 
Nigerian government has responded to Boko Haram and previous 
manifestations of violent religious extremism, like the Maitatsine riots primarily 
with a show of force. In addition to routine police searches, Nigeria’s military 
forces havebeen deployed on multiple occasions to find and apprehend members 
of the group, search for weapons, enforce curfews, and other counterterrorism 
missions. 3 

Legal Provisions: Boko Haram is intended foremost as a useful background for 
members of U.S. Special Operations Forces, particularly those with interests or 
mission assignments in sub-Saharan Africa. Much of its analysis had complex 
and intersecting kinds of information needed of modern religiously inspired 
domestic terrorism to understand the phenomenon so it should hopefully be 
useful to the general counterterrorism practitioner as well.According to the 
recent Congressional report, the U.S. has publicly pressurise Nigeria’s 
government to tackle corruption, encourage greater investment in the north, 
address poverty and joblessness, and promote government accountability and 
transparency. Some of Nigeria’s security challenges have deep socioeconomic 
and structural roots. For example, large numbers of unemployed young men 
provide a fertile breeding ground for armed groups and extremists. With 
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governmental and nongovernmental resources properly deployed, the energies 
of a youthful population could be directed toward more productive pursuits, like 
the critical infrastructure and development efforts. A collaborative and 
networked approach—combining the strengths of the public and private sector, 
and particularly of civil society organizations—should have a cornerstone of the 
effort to combat Boko Haram.4 

A variety of factors had even influence a person’s decision to engage in terrorist 
activity from kinship and ideology to the availability of weapons and criminal 
network connections. Organisation that is perceived as legitimate is then able to 
exert influence on the individual’s perceptions of environmental conditions and 
what to do about them. Thus, the religious dimension of Boko Haram’s ideology 
and its perceived capability of providing critical legitimacy must be taken into 
account. Boko Haram’s ideology had portrayed the world in terms of an epic 
struggle between good and evil, and they are convinced in their own revealed 
truth from God. Many religious terrorist groups share even a common belief that 
they are following the will of God, and that only the true believers are 
guaranteed salvation and victory.5 

 

III. A Brief History into the Conflict of Kashmir 

The dispute of Kashmir dates back from 1947. The partition of 1947 led to the 
creation of India and Pakistan along religious lines. After the independence the 
citizens didn’t want the existing princes to fill the vacuum left by the British.  
Mahaharaja Hari Singh’s hope to remain independent was dashed when in 
October 1947 Pakistan sent in Muslim tribesman who were knocking at the 
gates of Srinagar and creating clouds of havoc. Due to the situation of 
emergency Mahahraja Hari Singh fled to India to seek help from the Indian 
Government to assist Kashmir with military assistance, which led Maharaja Hari 
Singh to sign the Instrument of Accession with India, thus ceding Kashmir to 
India on October 26 1947.   
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Thus, India and Pakistan fought its first War over Kashmir from 1947-48. After 
which India took the dispute over to the United Nations. In a resolution dated 
August 13, 1948, the UN asked Pakistan to remove its troops, after which India 
was to be remove its troops too.Pakistan ignored the UN mandate and continued 
fighting. Due to which a ceasefire was decided that 65 percent of the Kashmir 
will be with India and the remaining will be in the hands of Pakistan.The 
ceasefire was temporary but the Line of Control (LOC) remains de facto border 
between two countries. In 1957 Kashmir was incorporated into the Union of 
India with respect to the special status of Article 370 and Article 35A of Indian 
Constitution.  

By 1989, the valley witnessed a series of insurgency of militant groups, some 
demanding independence (azadi) and some demanding merging with Pakistan. 
Several parties comprising that of MUF had grown militant wings of their own: 
Al Barq was the armed adjunct of Abdul Ghani Lone’s People’s Conference and 
Al Fateh of Shabbir Shah’s People’s League, both in the favor of independence. 
In the mid-1990s a number of “foreign militants”—mostly “jihadis” after the 
Soviet withdrawal from Afghanistan in 1989 (including Afghans, Chechens, 
Somalis, and others)—joined combat in Kashmir. And then, there are the 
Pakistan-backed LeT and JM, which are still active in small numbers in the 21st 
century. 
Besides throwing out bombs and organizing kidnappings in and around, the 
JKLF also conducted a series of targeted killings, especially in 1989 and 1990. 
These have continued to questioning the group’s professed allegiance to the 
ideals of secularism, since several of the victims were Hindus. The JKLF’s 
defence has been that their targets were picked not for their religion but only for 
their association with the state apparatuses of Kashmir and India, seen as 
instruments of Kashmir’s subjugation. But not all its killings can be justified as 
acts of war. 

The land of Jammu, Kashmir and Ladakh known for its picturesque beauty, 
culture and its heritage, but what is more distinct about these states is the long 
drawn tug of war between India, Pakistan along with China for Ladakh. And 
when Article 370 and 35A was scrapped out, resurfacing of News channels to 
cover the issue sky-rocketed. 
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On 5th of August, 2019, a significant day for India to mark its History, 
President Ram Nath Kovind promulgated the Indian Constitution that the 
provisions of the Indian Constitution shall be applicable to the state of Jammu 
and Kashmir as well as Ladakh. By exercising the Presidential Powers, Ram 
Nath Kovind scrapped out Clause 1 of Article 370 and also the presidential 
order has done away with the sections under Article 35A, which provides 
special privileges to the state of Jammu and Kashmir as well as Ladakh as 
“permanent residents" of the state. While defining the term “permanent 
residents", “Jammu and Kashmir will now be governed by the laws applicable 
to other Indian citizens and states.’ Also Ladakh will be the 

Union territory of India but without legislature.” 

As the order stamped, Section 144 of the Indian Penal Code (IPC)which was 
imposed in the state, which prohibits gathering of four or more people.  

According to this Art. 370,  except for defence, foreign affairs finance and 
communication, the Parliament needs the state Government’s concurrence for 
applying all the other laws. The Centre had no power to declare Emergency 
under Article 360 in the state. Thus, the Union Government could not declare on 
grounds of internal disturbance or imminent external danger until it gets 
concurrence from the State Government of Jammu and Kashmir.  
Before the scrapping of Article 370 and 35A, the scenario was such that the 
Union Government had no say and had no hand to directly control over 
Kashmir, or to minimise terrorism and extremism over that area.  

Due to which the areas under Jammu and Kashmir was very susceptible to terror 
attacks from rival countries.  And if any decision which ought to take place 
through the Union and the Central Government it had to have the permission of 
the state Government of Jammu and Kashmir. 

Now, after the scrapping of Article 370 the Union and the Central Government 
has directly control over the land of Jammu and Kashmir, which would enable 
them to tackle terror attacks fluently and bring about peace and changes 
gradually if not instantly.  
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IV. A brief Conflict of Naxalites and Maoist 

The Naxal Movement was the result of the exploitation of the landless tillers 
and also the denial of social justice by the administration that gave birth to 
extreme discontent among the masses. The Naxals support Maoist sentiment and 
ideologies. It was started in West Bengal which then moved slowly and spread 
across Eastern India in less developed areas of rural central and eastern India, 
such as Chhattisgarh, Odisha and Andhra Pradesh. After the Independence, the 
system of Zamindari was abolished but proper land distribution measures were 
not taken into consideration. Which led the landowners prospered fast, the 
landless continued to struggle for food and their day to day survival. 
In several agricultural dependent areas, the poverty levels were as high as 95 per 
cent.6 These issues were longstanding and there was no dearth of reform 
legislation. But the spirit of the law remained confined to paper and the 
people were left to suffer. Therefore, it recognized that the causes were in 
essence of socio-economic. 

IV.I. Tackling Naxalsim 

The Government in retaliation launched a huge police operation which drove 
the perpetrators and the movement underground and arrested the leaders of 
the Naxalite Movement. The emergency of 1975 was a carte-blance of 
submerging and destroys the movement. But ironically after the emergency 
of 1975, the retaliation against the stated was more heated. 

The Government has formed an ‘Empowered Group of Ministers'headed by 
Home Minister and Select Chief Ministers to tackle the problem of 
Naxalism. The West Bengal Government launched the West Bengal 
(Prevention of Violent Activities) Act 1970 to arm itself to succumb the 
uprising.  

In Andhra Pradesh in 1983, the N.T. Rama Rao Government liberalized arms 
licensing to protect people from the Naxalites. 
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IV.II. Legal Provisions to curb Naxalism 
Rehabilitation and Resettlement Policy, 2007  

The Government initiated a rehabilitation policy on 11 October 2007 for the 
easy displacement of people who lose their land for industrial growth. Under 
this policy in exchange of land will be given, job prospective at least one 
member of the family, a vocational training and housing benefits to people in 
rural areas and urban areas will be of some benefits 

Forest Rights Act, 2006  

The Ministry of Environment and Forests has allowed the use of 1 hectare of 
land for non-forest purposes and conversion of kutcha roads into pukka 
roads.  

Modernising the Police Force 

The Government launched a scheme of Police forces in the Naxal affected 
areas. Under this scheme arms and types of equipment were leveled up and 
also the tactical equipments including communications, vehicles and 
infrastructure facility were improved. Trigger zones of Naxals alsoasked to 
be fortified. 

Government to strengthen the security matters thus set-up the Indian Reserve 
(IR) battalions. The Centre has also raised an amount provided to each 
battalion to Rs.20 crores from the previous Rs.13 crores. In April 2006, the 
government authorized the formation of nine more Indian reserve battalions 
of 1000 personnel each. To ensure that the activities by the Nepalese Maoists 
don't affect India, SSB has been deployed along the Indo-Nepal border.  

In the concluding lines, it can be said that it has been exactly 52 years since 
the first Naxal attack which started from the Naxalbari district of West 
Bengal. Lots of stringent laws, regulation and alterations have been added in 
the Naxal-Maoist affected areas by the Government. As per the current 
scenario:  

As of 2018 reports, Chhattisgarh, Orissa, Jharkhand and Bihar are still the 
hotbeds of Naxalism. West Bengal, Maharashtra and Andhra Pradesh are in 
the list of partially affected. Naxalites are trying to make inroads into Kerala, 
Karnataka, Assam and Tamil Nadu.  
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On the other hand, it has been also reported by the Ministry of Home Affairs 
that the plight of Naxalism has shrunk from 106 to 60 districts spread over 
11 states. 

 

V. Paris Attack: Charlie Hebdo Killing 

V.I. Consequences 

A French terror suspect linked by police to the 2015 attack on Charlie Hebdo 
that killed 12 people has been arrested in Djibouti. AbouHazma (Peter Cherif), 
is to be transferred to France for questioning over allegations that he 
masterminded the shootings in Paris.Cherif who was a close friend and Said 
Kouachi, had burst into Charlie Hebdo’s and gunned down staff at an editorial 
conference on 7th January.The gunmen killed a security guard at an event being 
held in a Dallas suburbon 3rdMay; the gunmen were subsequently shot and 
killed by police.The brothers escaped, killing a police officer on the way out, 
and fled north. The Southern Poverty Law Center uses the group’s other name, 
to Stop Islamisation of America, and list it as a hate group. It is not a 
competition for cartoons of the Prophet but a far longer event chain of 
Islamophobic antagonism inside Western democracies that is designed to 
provoke violent responses. Thus, it is an event that is seen to compete for 
inclusion, or not, by the narratives proffered by different political discourses, 
themselves the very stuff of history.7 

V.II.  Legal Provisions 

Thecounter-terrorism laws have approved the intelligence services to tap 
suspects’ phones and emails without a judge’s approval, as well as placing 
hidden cameras in homes and tracers in cars would be allowed by the 
bill.Politicians from both the Socialist majority and the conservative opposition 
supported it, and with the government arguing it was urgent with the apparent 
spread of Islamist radicalization in France8.Prime Minister Manuel Valls 
claimed that it was a French variant of the controversial Patriot Act passed in the 
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US following the September 11 terror attacks vital to counter-terrorism 
activities.The work of intelligence services, gives them more powers to be more 
efficient in the fight against terrorism and serious crime which was provided by 
the framework of the bill.,”. Edward SnowdenLa Quadrature du Net revealed 
the NSA and said: Prime Minister was given the power to undertake massive 
and uncontrolled surveillance of the population that was given by the 
representative of the French people. France has an established tradition of 
enacting laws relating to freedom of the press, notably the Law on the Freedom 
of the Press of July 29, 1881. The circulation of ideas that fostered the greater 
levels of global interaction, standards and regulations when it comes to freedom 
of expression where the variations have served greater attention was 
dramatically enhanced by the communication technologies.9 

 

VI. New Zealand the Christ Church Mosque Shooting Attack 

The two terrorist consecutive shooting attacks at mosques in Christchurch, New 
Zealand, took place during Friday Prayer on 15 March 2019.The attacks began 
the suburb of Riccartonat Al Noor Mosque at the Linwood Islamic Centre. A 28 
year old from Grafton New South Wales, Australia had described it as a white 
supremacy and alt extremism globally. 51 people were killed in the attack. 
Prime Minister Jacinda Arden had described it as one of New Zealand’s darkest 
days as it is often consideredas a safe country due to low level of insurgency. 

 
VII. UN on Counter Terrorism Operations 

The General Assembly in 2006 had adopted the UN Global Counter-Terrorism 
Strategy. The number of fatalities threats of violent extremism and terrorism 
have increased rapidly-caused by extremism has risen steadily, from 3329 in 
2000 to 32,685 in 2014. It is largely because of the rise of the Islamic State and 
Boko Haram. These groups have increasingly used violence to shock the global 
public, with many activities constituting war crimes and crimes against 
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humanity. UN strategies to develop an indicative overview of activities and 
tasks10. 

VII.I. Tackling Conditions Conducive to Terrorism 

UN counter-terrorism would be expected to support various tasks 
conventionally as a part of the peace-building-development spectrum. The Plan 
of Action distinguishes between root causes or ‘push’ factors (example poor 
governance, marginalization, inequality, lack of opportunities) and factors that 
may ‘pull’ individuals towards radicalization. This would contribute to a 
potentially transformative peace-building agenda. 

VII.II. Preventing and Combating Terrorism 

The US Army doctrine on counter-terrorism operations focuses on the F3EAD 
process (find, fix, finish, exploit, analyze and disseminate). This process can be 
grouped into four stages of a cycle: 

1.  Intelligence, surveillance and reconnaissance (ISR) 
activities. 

2 Operations to capture, kill or ‘otherwise rendering the node 
ineffective and incapable’. 

3. Questioning and screening individuals found’, ‘collecting 
all material that may contain useful intelligence and 
information’. 

4. Reinsert the information gained in the intelligence cycle 
(Analyze and Disseminate). 

VII.III. Ensuring respect for human rights for all and the rule of law while 
countering terrorism 

For instance, making sure that this would apply to all tasks and activities 
targeting of terrorists does not cause unlawful harm to civilians that detention 
and interrogation are monitored, for defined time periods and in accordance with 
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international standards; and that the privacy of individuals is upheld and that 
data is safeguarded in connection with surveillance of digital communication. 

First UN Counter Terrorism Operation 

Inthe complex security environment MINUSMA is today operating that includes 
asymmetric threats. United Nations, MINUSMA is a relevant peacekeeping 
operation to examine when assessing how far the UN and the Security Council 
have moved towards developing a UN counter-terrorism operation, in terms of 
mandate and practice. The first mandate, issued on 25 April 2013, authorized 
the mission, support of the transitional authorities of Mali, to stabilize the key 
population centers, to prevent the return of armed elements to those areas and to 
deter threats and take active steps.11 

Financial Implications: The UN Counter-Terrorism Centre established as a part 
of the UN Counter-Terrorism Task Force (CTITF) had received a donation in 
2014 to strengthen its ‘tools, technologies and methods to confront and 
eliminate the threat of terrorism’of 100 million USD from Saudi Arabia. UNDP, 
Preventing and Responding to Violent Extremism.The UN Development 
Programme (UNDP) and others have launched broad projects aimed at funding 
this new agenda.12 

Political Implications: Leader’s Summit chaired by US President Barack 
Obama, UK Prime Minister David Cameron cited terrorism as a motivating 
factor for contributing more troops,Mason, “UK to Deploy Troops-on 
peacekeeping held during the 2015 General Assembly. The US Mission to the 
UN noted the ‘jihadist insurgency’ in Mali as an example of a challenge that the 
UN needed to be better equipped to deal with.Western and African member 
states want UN peace operations to be more relevant to be seen as challenges of 
the twenty-first century.  

MINUSMA may be ‘perceived as a party to the conflict’. This is not only a 
matter of perception, but a legal question by becoming a de jure party to the 
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conflict, UN peacekeeping operations to maintain a clear division of labor and 
distinction of roles’ had close cooperation with Operations Serval-Barkhane-
Sabre was also one of the issues addressed by the HIPPO panel recommendation 
that force to engaged in offensive combat operations is important for. The 
ramifications may be far-reaching and concern not only the mission itself, but 
also other parts of the UN family on the ground.13 

The Secretary-General’s progress report on MINUSMA stated that ‘human 
rights violations committed in the name of countering violent extremism will 
give terrorists their best recruitment tools’.14 

Security Council 

United Nations organ (Security Council) has borne most of the responsibility for 
addressing-the problem of terrorism. A number of terrorist acts in 1998 jolted 
the conscience of mankind. A group of terrorists made an unsuccessful attempt 
on the life of President Hosni Mubarak of Egypt, on 26 June 1995 who was 
attending a meeting of the Organization of African Unity in Addis Ababa. Three 
of the suspects sought refuge in the Sudan, whose Government declined to grant 
Egypt’s request for their extradition and on January 1992. 748resolutions 
(1992), characterized the Libyan actions as a threat to international peace and 
security and invoked Chapter VII of-the Charter of the United Nations in 
imposing a broad range of sanctions, was adopted. Even it was later-reinforced 
by resolutions 883 (1993) and 1192 (1998). The Security Council imposed 
economic sanctions and a ban on commercial-flights following the Sudan’s 
refusal to grant extradition of the individuals suspected of carrying out the 
attacks-on the life of President Mubarak. The sanctions which was lifted on28 
September 2001 after the Government decided to expel various individuals 
suspected of terrorism,including Osama Bin Laden himself had a marked effect 
on the conduct of the Sudanese authorities.15 

                                                           
13

United Nations General Assembly, In Larger Freedom: Towards Development, 

Security, and Human Rights for All, A/59/2005, New York, 21 March2005. 
14

United Nations Security Council, Security Council Resolution 1540 (2004),S/RES/1540, 

New York, 28 April 2004; United Nations Security Council, Security Council Resolution 

1566 (2004), S/RES/1566, New York, last visited Oct 1 2004. 
15

Chandal de JongeOudraat, The Role of the Security Council, supra note 9, at 157. 
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The Counter Terrorism Committee 

The Counter-Terrorism Committee, established Resolution 1373 (2001) a 
subsidiary organ of the Security Council comprising all 15 of its members and 
charged with monitoring-compliance with the resolution. All MemberStates to 
submit reports on the measures that they had adopted in implementation of the 
Council's decisions was constructed by the committees to begin its work. 

In the four years of its existence, the Counter-Terrorism Committee has 
maintained an active, rigorouscorrespondence with Member States.16 

United Nations Counter Terrorism: Adaptation and Embedded Ideas 

Terrorists do not only violate the lives of innocents, but state authorities, too, 
stand accused of acting indiscriminately, opportunistically, and illegally in their 
moves to counter terrorism. In this section the power of the council both as a 
signal and overriding concern to build state capacity to counter terrorism and to 
carry out deadly attacks to undermine the terrorist attacks. Even it addresses the 
issue of human rights concern that had an overwhelming focus on prevention 
and denial. Also argues the argumentation of the resources of these 
communities. The second investigates about the renewal of attention to human 
rights that led to some recapturing of human rights and human security. The 
particular committees have influenced the committee chair.        The Security s 
council attention to terrorist threats increased markedly in the post cold war 
period the sanction that is imposed in the post war period against Taliban 
Regime in Afghanistan, Libya, and Sudan. The 1993 bombing in the world trade 
center in New York, 1998 attack on the US embassies at Nairobi and Daar Es 
Salam, and the 2000 attack in the USS Cole that moved US Security agenda and 
incorporated an operational role for the UN. Also established a committee made 
up of all 15 members to oversee state efforts to implement these sanctions. The 
9/11 terrorist attack resulted in the passage of Security Council resolutions on 
1373 on 2008 28 September under chapter VII provisions like 1267. The 
significant resolution had imposed sweeping legal obligations on UN member 
states. As the Counter Terrorism Committee is a committee of 15 members that 
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set up a monitor state obligations primarily through state provisions or executive 
or legislature.  

VIII. Conclusion 

Extremism is defined as a legal term and more a politicized notion appearing in 

government instruments. The presence of a prejudicial motive appears to be a 

key factor in determining the extremist nature of an act, and if such a motivation 

is proven it is considered an aggravating circumstance.  

Organisations and individuals can be held administratively and criminally 

liable for violating anti-extremist legislation or committing other crimes if these 

crimes were motivated by hatred.  Such offenders are most often accused of 

disseminating religious hatred. Legislation defining and criminalizing 
“extremism” is ultimately about restricting human rights in order to protect 
certain so-called general public interests.“Extremism” would gain in precision if 
it were linked to a means rather than focused on so-called “extremist goals”. 

The scope of powers granted to law enforcement agencies and local executives 
should be defined with precision. The provisions where this formulation is used 
should be reconsidered. The little added value of the draft-laws over some 
constitutional provisions, it may be worth considering another strategy such as a 
national action plan or a more comprehensive or inclusive legislative reform, 
which would include preventive and educational measures.  
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DEPARTMENT OF LAW, UNIVERSITY OF NORTH BENGAL

The Department of Law is prominently situated on National Highway 
31 between Bagdogra and Siliguri in the District of Darjeeling, West Bengal.  
The distance from Bagdogra is six kilometers and from Siliguri is seven 

kilometers.  The Department has its own campus in the south Block of the 
North Bengal University.  The sprawling campus of the University enjoys the 
pristine beauty of the eastern Himalayas and is the intellectual hub of North 
Bengal.  Siliguri is an important sub-division of the dis trict and commercial 
capital of North Bengal.  Located at the foot hills of eastern Himalayas, 
Siliguri is the gate way to North eastern India and land locked countries like 
Bhutan and Nepal.  It shares a huge and porous international border with 
Bangladesh, Nepal and Bhutan.  It is well connected with all metropolis and 
major cities by air and rail.

The Department of Law was formerly known as the University College 
of Law and was established as such in the year 1974.  It was upgraded as the 
Department of Law in the year 2000.  Presently the Department offers a B.A. 
LL.B. [Honours] 5 year integrated course, LL.M. course and Ph.D.  The intake 
at the LL.B. level is eighty, and the LL.M. course which was started in 1993 
has twenty five seats.  The criteria of admission both at LL.B. and LL.M. is on 
merit.  The Department has a rich Ph.D. programme.  It was started in 1999 
and since then more than 24 Ph.D. degrees have been awarded.  Presently 
there are about twenty five scholars engaged in  doctoral research under 
various faculty members under the UGC Regulation, 2009.  The Department 
attracts scholars and students from all over India and especially from 
Sikkim, Assam, Tripura, Arunachal Pradesh, Uttar Pradesh and Orissa.  It 
also attracts students from Bhutan, Nepal and Bangladesh.  The self 
financing P.G. Diploma course on Environment has presently been 
discontinued. 

The Department was jointly selected by the British Council, Delhi, 
University of Warwick, U.K., and the National Law School of India University 
to carry out the 'Human Rights Outreach Project'.  It was also a partner 
institution with CEERA, National Law School of India University for carrying 
out environment education for forest personnel, Tea Garden personnel and 
judicial officers.

The Department has published number of books as well as Booklets 
in Human Rights, Environment Legislations in Bengali and Nepali.  It has a 
Legal Aid Clinic in collaboration with the State Legal Services Authorities.  It 
runs a very successful NSS programme.
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