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Editorial 
 
 
For decades now legal fraternity has been preoccupied with attempts to 
explain the relationship between legal and social change in the context of 
development and society. They viewed the law both as an independent 
and dependent and variable (cause and effect) in society and emphasized 
the interdependence of the law with other social systems. In its most 
concrete sense, social transformation means the change the society 
envisages in keeping with the demands of social, economic, political and 
historical factors. Social change brings about a change in the thought 
process of the people living in the society. Social change also has an 
impact upon the governance of a country. Such changes impact upon the 
rights of the people and also subaltern thoughts.  

Law is the reflection of the will and wish of the society. It is responsible 
for the social transformations. The relationship between law and society 
works in a circular motion. On one hand the law changes the society and 
compels the society to be changed according to it. And on the other hand 
society changes the law as per its demands and needs. Legislated law, 
judicial interpretations, and custom and usages having the force of law 
play an important role in bringing about social change. When law 
changes the society it is the sign of beginning of the development of the 
society. When society changes law it is the sign of maturity of the 
society. The Shahabano case, Vishakha case, transgender case, the 
Nirbhaya case, Shabarimala case, Triple Talaque case environmental 
cases were some of the areas where the commonest of the common man 
was able to raise a voice and say how the law must be, what must be the 
punishment etc. The change required in the society can be initiated by a 
single person also and this has been proved in India right from Raja Ram 
Mohan Roy; Eishwar Chandra Vidyasagar, Dayanand Saraswati to 
Mahatma Phule, Mahatma Baseswar, and Mahatma Gandhi up to  Mother 
Teresa, Baba Amte,  Anna Hazare! Thus the demand takes root and 
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compels the government to either reform the existing laws or make new 
or even delete the existing unworthy laws.  

Education too is a very important instrument of social change.  Social 
change refers to an alteration in the social order of a society.  As a result 
of rapid industrialization,  growing  urbanization  and  changes  in  the 
human  intellect  society  needs  to change  in  order  to  cope  with  the  
gradual  changes.  Education can initiate social change by bringing about 
changes in the outlook and attitude of people. Present education system is 
totally mechanized and homogenising which curbs the individual 
thinking and self-learning.  

Education is the root cause of social and cultural changes that takes place 
within the society. Education has  been and  is  being  played  as an  agent 
of socialization  of the  youth so as to reach the expectations of the 
society. Technology is another instrument of social change and 
development. With the introduction of technology in all walks of life, 
minimal knowledge of technology is the need of the hour.   

Keeping the current developments and the emerging trends in mind, the 
Department of Law, University of North Bengal, had organised the 
National Law  

Conclave on the theme “Law as an Instrument of Social Change: 
Issues, Challenges and Emerging Trends” in November 2019.This 
special issue of the Indian Journal of Law and Justice is an anthology of 
the selected papers presented in the Conclave    which intends obtain the 
bird’s eye view of the changes that have occurred and to ascertain how 
the jurists interpret the phenomenon of change. 

 
 Prof. Gangotri Chakraborty 

Chief Editor
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Tracing the Evolutionary Trend of Decency and 
Morality in India: A Comparative Analysis 

Dr. Shameek Sen
1 

Abstract 

This paper seeks to chart the transformative journey of the concept of 'Decency and 

Morality', a key component of Article 19(2) of the Indian Constitution, which allows the 

State to reasonably restrict an individual's freedom of speech and expression on 

grounds of obscenity. 

In doing so, the paper seeks to explore the historical trajectory of the obscenity 

jurisprudence in India and analyse how India has gradually but certainly shifted away 

from the archaic and hyper-conservative Hicklin Test. It also aims at comparing the 

Indian evolutionary trend with simultaneous advancements in the UK and US obscenity 

laws. 

Keywords: Decency and Morality, Article 19(2), UK and USA Obscenity Laws 

 

I. Introduction 

This paper seeks to explore the evolution of the obscenity jurisprudence in 
India, and seeks to compare it with the evolution in UK and the US. The 
purpose of this exercise is to try and explore the ever-liberalizing approach of 
the Judiciary to the notions of what is obscene and what is not. In other words, 
this paper would go on to show that the notions of ‘Decency and Morality’ have 
undergone a sea change along our constitutional journey. Comparisons with UK 
and the US will also show how at different points of time, the Indian judiciary 
has taken interpretational shifts to create completely overhauled paradigms of 
obscenity tests. Through this analysis, the conclusion that will be sought to be 
achieved will be that pre-censorship of pieces of artistic and creative 
innovations should not be carried out on grounds of ‘decency and morality’ in 

                                                           
1Assistant Professor (Law), The West Bengal National University of Juridical Sciences, 
Kolkata. Some parts of this paper are based on the author’s unpublished Doctoral thesis. 
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any medium, and only post facto imposition of liabilities should be resorted to, 
in view of the prevalent trends of the obscenity jurisprudence. 

 

II. Evolution of the Obscenity Jurisprudence In UK, US And India – A 
Comparative Analysis 

This part looks at the contrasting patterns of the obscenity laws and their judicial 
interpretations in UK, US and India. The contrast, as will be evident from the 
analyses, could be partly attributable to social and historic factors. But, it is 
without doubt that the contrast is also symptomatic of the robustness of the 
judicial systems in the respective countries that have contributed towards more 
pragmatic readings of the law on obscenity and therefore contributed immensely 
towards the doing away with the unfair and unreasonable fetters arbitrarily 
imposed on free speech and expression on grounds of indecency and 
immorality. 

A. United Kingdom 

It has been historically accounted that throughout the ancient and medieval ages, 
the offences of ‘sedition’, ‘heresy’ and ‘blasphemy’ have been used to ban 
publication and circulation of books that were considered to be immoral and 
indecent.2 The development of technology in the form of the printing press 
provided an impetus in transportation of such books from other parts of the 
world to England.3 However, even in the eighteenth century, obscenity as a 
specific offence was not recognised by the English law. Thus, English courts 
were prevented from imposing punishment on this ground.4 In 1724, a 
bookseller named Edmund Curll was convicted on the charge of obscenity for 
the first time for the publication of a book entitled “Venus in the Cloister” or 
“The Nun in Her Smock”.5 

                                                           
2John Philip Jenkins, Obscenity, BRITANNICA, (July 19, 2020, 10.15 A.M.), 
http://www.britannica.com/EBchecked/topic/424001/obscenity. 
3
Id. 

4PATRICK J. KEARNEY, A HISTORY OF EROTIC LITERATURE49-50, (Macmillan, 1st Ed., 
1982). 
5
Id. 
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In 1802,the Society for the Suppression of Vice was established by William 
Willberforce following a Royal proclamation by King George III in 1787 quite 
prophetically titled ‘The Proclamation for the Discouragement of Vice’, 
ostensiblydedicated to promote ‘public morality’.6 The Society created 
widespread demands for a legislation criminalising obscenity.7 This culminated 
into the Obscene Publications Act 1857 which criminalised ‘obscene libel’.8 
However, interestingly enough, obscenity still continued to remainundefined till 
this point.9 

In 1868, Lord Cockburn, C.J., formulated the definition of obscenity in the 
landmark case of R v. Hicklin10 that has been followed extensively throughout 
the globe ever since.11The test for obscenity, as famously evolved in Hicklin, 
was “whether the tendency of the matter is to deprave and corrupt those whose 
minds are open to such immoral influences, and into whose hands publication of 

this sort may fall.”12 This test has been subjected to widespread criticism 
because it is a purely subjective one.13 It disregards a contextual reading and 
mere isolated passages would be sufficient to constitute an offence of 
obscenity.14 At the same time, the target audience is not a reasonable man, rather 
it could even be the most vulnerable person, meaning thereby, even a highly 
impressionable adolescent,15setting a really low threshold.16It took close to 
hundred years for the court steeped in the precincts of Victorian morality, to 
finally change its position on obscenity when in R v Martin Secker and Warburg 
Ltd.,17 the court adopted a liberal stance and stated that the prevalent attitude on 

                                                           
6M.J.D. ROBERTS, MAKING ENGLISH MORALS: VOLUNTARY ASSOCIATION AND MORAL 

REFORM IN ENGLAND, 1786-1886, (Cambridge University Press, 1st Ed., 2004). 
7GEOFFREY ROBERTSON & ANDREW NICOL, MEDIA LAW 195 (Penguin,5th Ed., 2008). 
8
Id. 

9
Id. 

10 (1868) LR 3 QB 360. 
11DANY LACOMBE, BLUE POLITICS: PORNOGRAPHY AND THE LAW IN THE AGE OF 

FEMINISM 167-168 (University of Toronto Press, 1st Ed., 1994). 
12
Id. 

13ROBERTSON & NICOL, supra note 6, at 195. 
14PETER CAREY, MEDIA LAW149-150 (Sweet and Maxwell, 4th Ed., 2007). 
15
Id. 

16
Id. 

17 (1954) 2 All ER 683. 
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‘sex and context’ have to be used to determine obscenity even while employing 
the Hicklin formula.  

Persistent efforts for framing a liberal law and the change in the societal outlook 
on obscenity resulted in adoption of the Obscene Publications Act, 1959,18which 
incorporates a ‘likely audience’ test marking a departure from the Hicklin 
formulation, and denotes that determining factor as to what is obscene and what 
is not is the opinion of the likely reader, and not any random person.19 A holistic 
reading signifies that the ‘dominant effect’ of the entire piece of work is to be 
considered.20 These positive changes shaped the future course of law in a 
progressive direction.  The first major case was R v. Penguin21where the court 
relied on the progressive parameters incorporated in the 1959 Act to arrive at the 
conclusion that the book is not obscene, having regard to the artistic merit and 
the dominant effect of the work.22 

A significant development in the law took place in the form of the Obscene 
Publications Act, 1964.23 While the 1959 Act law criminalises “publication” of 
an obscene material, the 1964 Act treats “possession, ownership or control of an 
obscene article for publication for gain” as an offence.24 The law, therefore, 
became more streamlined.  

A landmark and interesting development occurred in the famous Oz trial in 
1971,25which resulted in greater liberalisation in the attitude of British society 
towards acceptability of so-called “obscene” articles.  In DPP v. Whyte,26 the 
House of Lords stated that the fact that the audience is already “depraved or 
corrupted” is no defence against liability under obscenity. This is because the 

                                                           
18ROBERTSON & NICOL, supra note 6. 
19
Id. 

20ROBERTSON & NICOL, supra note 6, at203. 
21 (1961) Cr LJ 176. 
22ROBERTSON & NICOL, supra note 6, at196. 
23CAREY, supranote13, at 153. 
24
Id. 

25 R v. Anderson (1971) 3 All ER 1152. 
26 (1972) AC 849. 
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law also protects already corrupted individuals from further exposure to 
obscenity.27 

There are three specific defences to obscenity. Section 4 of the 1959 Act states 
“public good” is a defence if the publication is in the interest of science, 
literature, art, learning or “other objects of general concern”.28 However, 
therapeutic effect of pornography may not be treated as one such object.29 
Innocent publication or possession of an obscene material is a defence under 
Section 2(5) of the 1959 Act.30 However, this defence is used in a limited sense 
and the general rule is that the intention of the publisher is irrelevant to 
constitute an offence.31 Another defence is that of aversion as laid down in R v 
Calder & Boyars Ltdwhere the court held that the effect of the work should be 
such that it creates an aversion in the minds of the audience.32 Moreover, it was 
added, that “a significant proportion” of the audience must be affected to 
constitute an offence33.  

An interesting trend can be observed during this phase. The focus of obscenity 
charges have been gradually shifted from written works to visual forms of media 
owing to their greater potential for creating an impact.34 This has been reiterated 
in the Williams Committee Report in 1979.35 

The advent of the internet poses myriad kinds of problems so far as regulation of 
internet obscenity is concerned owing to its inter-geographical reach across the 
globe. In R v. Stephane Laurent Perrin,36 it has been held that the mere 
publication of a web-page that is obscene and is accessible by one and all is 
subjected to criminal liability under the obscenity law. In a rather important 

                                                           
27CAREY, supra 13, at 151. 
28 The Obscene Publications Act 1959, § 4. 
29DPP v. Jordan (1977) AC 699. 
30 The Obscene Publications Act 1959,§ 2(5). 
31ROBERTSON & NICOL, supra note 6, at196. 
32
Id. 

33
Id. 

34
Id. 

35A.W.B. SIMPSON, PORNOGRAPHY AND POLITICS: THE WILLIAMS COMMITTEE IN 

RETROSPECT (Waterlow, 1983), 
36 (2002) EWCA Crim 747.  
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formulation in R v Gavin Smith,37 the Court of Appeal has held that even 
internet relay chat among two individuals involving conversation on sexual 
abuse of children in the form of fantasising also amounts to publication and is an 
offence. This brings up the question whether obscenity law actually tramples on 
the right to privacy of individuals. 

A landmark development has happened with the introduction of Criminal Justice 
and Immigration Act, 2008 which has aimed to deal with extreme forms of 
pornography owing to its impact on individuals that propels them to commit 
violent offences.38 In a rather novel attempt, the Parliament has accorded a 
nuanced and highly specific definition of “extreme pornographic image” which 
criminalises mere possession of such material even in the absence of a motive 
for commerce.  Extreme pornographic image is defined as "grossly offensive, 
disgusting or otherwise of an obscene character” and falls into one of four sub-
categories of obscenity:39 

(a) an act which threatens a person's life, 

(b) an act which results, or is likely to result, in serious injury to a person's 
anus, breasts or genitals, 

(c) an act which involves sexual interference with a human corpse, or 

(d) a person performing an act of intercourse or oral sex with an animal 
(whether dead or alive).’  

The most recent development is the case of R v Peacock40wherein it has been 
held that acts of ‘fisting’ or ‘urolagnia’ portrayed in pornography does not 
constitute an offence of obscenity having regard to the fact that these acts are 
not in themselves offences in reality. However, this decision has to be 
understood in the context of the dictum in R v Brown41 wherein it has been laid 
down that sexual assault and violence even for the purpose of pleasure are 

                                                           
37(2012) 2 Cr App R 14. 
38William T. Goldberg, Two Nations, One Web: Comparative Legal Approaches To 
Pornographic Obscenity By The United States And The United Kingdom, 90 B.U. L. 
REV. 2140 (2010). 
39 The Criminal Justice and Immigration Act 2008, § 63. 
40(2009) All ER (D) 32 (Apr).  
41 (1994) 1 AC 212. 
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impermissible in law. Peacock is a decision that has been hailed by many as the 
beginning of a new approach towards obscenity that reflects the necessity for 
modification of the 1959 and 1964 laws in consonance with the demands of a 
digital age. 

From the above trajectory of the evolution of the obscenity jurisprudence in the 
England, one clear fact emerges – from a very conservative perception of 
morality and decency, the judiciary and the lawmakers alike have come to a 
liberal standpoint with respect to their notion of obscenity. If one looks at the 
contemporary laws, one can clearly perceive that only universally abhorred 
forms of expression like those pertaining to paedophilia, necrophilia, bestiality, 
self-destructive sexual conduct etc. have criminal sanctions imposed on them. 
Other than these, even vivid sexual content in the form of pornography is 
subject only to regulation, and not prohibition. Definitely, this is a path-breaking 
step in itself. 

B. The United States of America 

The United States of America offers a unique jurisprudential analysis owing 
existence of a federal legal system whereby the Centre and the States have 
separate laws even it comes to obscenity. The First Amendment that guarantees 
the right to freedom of expression has often been argued as a defence against 
obscenity.42 A body of case law and legislations has created an extremely liberal 
framework pertaining to obscenity.  

The historical evolution of the obscenity laws in the US has been very 
intriguing, right from its genesis. The period of Civil War (1861-1865) 
witnessed the prevalence of the strict ‘Comstock Law’ in order to prevent access 
of obscene pornographic material to soldiers.43 Until 1934, courts in USA have 
by and large followed the Hicklin dictum.44 In 1934, for the first time,the courts 
took a departure from Hicklin and observed that obscenity has to be judged by 
looking into the effect of the whole work from the perspective of a person with 

                                                           
42PAUL C.WEILER, ENTERTAINMENT, MEDIA AND THE LAW-TEXT CASES PROBLEMS11 
(West Group,2nd Ed., 2002). 
43ROY L. MOORE & MICHAEL D. MURRAY, MEDIA LAW AND ETHICS465-466 (L.E.A, 3rd 
Ed., 2008).  
44
Id.  



EDUCATION AND SOCIAL CHANGE 

8 

“average sex instincts”.45 Obscenity was defined as stirring the “sex impulses or 
to lead[s] to sexually impure and lustful thoughts”.46 

Hicklin was finally abandoned in Butler v. Michigan47 wherein a provision in the 
Michigan Penal Code aimed at banning “any material” which had the tendency 
to incite minors and youth was held as unconstitutional.48 The court observed 
that “burn the house to roast the pig” approach is not desirable and adult 
individuals should get access to materials that are not obscene even if they are 
inappropriate for children.49 

Popularly known as the Roth test,50the majority opinion delivered by Brennan, J. 
in a 1957 case, laid down the following parameters to decide obscenity-51 

1. Whether to average person applying contemporary community 
standards, the dominant theme of the material taken as whole 
appeals to prurient interest. 

2. Whether the material produced before the Court is patently 
offensive. 

3. Whether the material produced before the Court has no redeeming 
social value. 

It was also laid down that “sex and obscenity are not synonymous” and mere 
portrayal of sex does not constitute an offence of obscenity unless the above test 
is satisfied.52 

In Smith v. California,53it was mandatedthatthe requirement of “scienter” or 
knowledge on the part of the book-seller has to be established to constitute an 

                                                           
45
Id. 

46
Id. 

47 1 L Ed 2d 412 (1957). 
48MOORE & MURRAY, supra note 42, at 466-467. 
49
Id. 

50Samuel Roth v. US, 354 US 476 (1957). 
51
Id. 

52
Id. 

53 4 L Ed 2d 205 (1959). 



IJLJ - Vol. 11 No. 1(Part-III)      ISSN: 0976-3570 

 9 

offence, in order to encourage sale and circulation of books without the 
possibility of a “chilling effect”.54 

In 1962 in the case of Manual Enterprises v. Day55, patent offensiveness (sexual 
explicitness) was added as a ground which was defined as “material that 
affronts community standards”.56 However, the court in this case failed to define 
what constitutes “community” and later cases were confronted with the same 
issue.57 

InThe Fanny Hill Case,58while applying the Roth test,59the Court also reworded 
the third prong of the Roth test to “utterly without redeeming social value” as a 
ground to constitute obscenity.60 

InStanley v. Georgia61 the court held that that private possession of obscene 
works does not constitute an offence and is protected by the First and the 
Fourteenth Amendments. Therefore, invasion into privacy is not envisaged by 
the obscenity law.62 In 1970 Presidential Commission on Obscenity and 
Pornography submitted a report that aimed to liberalise the law on obscenity so 
far as adults are concerned.63 However, protection of minors was recommended 
to be an objective to be abided by rigorously.64 

The conjunctive test of obscenity was laid down in the most significant decision 
in the trajectory, Miller v. California.65 The three prongs to constitute obscenity 
as laid down are-66 

                                                           
54MOORE & MURRAY, supra note 42, at468. 
55 8 L Ed 2d 639(1962). 
56MOORE & MURRAY, supra note 42, at 469-470. 
57Jacobellis v. Ohio,12 L Ed 2d 649 (1965). 
58A Book Named John Cleland’s Memoirs of Woman of Pleasure v. Attorney General of 
United States, 383 US 413(1966). 
59MOORE & MURRAY, supra note 42, at471-472. 
60
Id. 

61 394 US 557 (1969). 
62MOORE & MURRAY, supra note 42, at475-476. 
63
Id. 

64
Id. 

65 413 US 93 (1973). 
66
Id. 
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1. Whether the average person applying contemporary community 
standards would find that the work taken as a whole appeals to the 
prurient interest. 

2. Whether the work depicts or describes in a patently offensive way 
sexual conduct specifically defined by the applicable state law. 

3. Whether the work taken as a whole lacks serious literary, artistic, 
political or scientific value. 

The dissenting opinion of Justice Brennan in Paris Adult Theatre67 that except 
in “legitimate state interests” such as protection of minors and “non-consenting 
adults” there should not be unnecessary interference through obscenity laws, is 
another interesting milestone.In Billy Jenkins v Georgia,68 the court 
categorically laid down that mere nudity does not constitute obscenity. 

It is observed that in spite of an extremely open-minded approach towards 
obscenity, USA follows a strict approach as regards child pornography.69 In New 
York v. Ferber,70 it was held that the standards for adult and child pornography 
are not the same. There can be stricter laws to address child pornography. 
Besides, possession of child pornography in private may also constitute as a 
valid ground for offence.71So far as access of children to pornographic material 
is concerned, Zoning laws are employed as a means to restrict availability of 
pornographic material to specific places often away from residential areas and 
are accessible by adults only.72 

USA has also been confronted with a multitude of novel problems with the 
advent of internet and the ease of circulation of obscene material. 
Communications Decency Act was enacted in 1996 which included criminalised 
any usage of computer to transmit “indecent material”. In Reno v. ACLU,73parts 
of the Act were held unconstitutional.  The court held that the nature of Internet 
                                                           
67 413 US 49 (1973). 
68 418 US 153 (1974). 
69MOORE & MURRAY, supra note 42, at485. 
70 458 US 747 (1982). 
71Osborne v Ohio 495 US 103 (1990). 
72 Alfred C. Yen, Judicial Review of the Zoning of Adult Entertainment: A Search for the 
Purposeful Suppression of Protected Speech,12 PEPP. L. REV. 651-678 (1985). 
73 521 US 844 (1997). 
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is different from other forms of media such as TV and radio.74 The latter are 
easily accessible by all.75 On the other hand, internet is accessed only by a 
certain section of the population, and its benefits should not be denied to 
individuals by creating such offences.76 In 2000, ACLU v. Reno77 was decided 
where the court laid down that community standards test cannot be made 
applicable to internet webpages so far as Child Online Protection Act, 1998 was 
concerned. However, in Ashcroft v ACLU,78 the Supreme Court held that 
community standards test would be applicable to COPA as well. Moreover, 
internet should be subjected to the same tests as the other forms of media. In US 
v Kilbride,79 it has been settled that community standards in the context of 
internet refers to national standards. 

Thus, one can observe that in USA, a highly libertarian approach is adopted 
with respect to issues pertaining to obscenity, barring very specific areas like 
child pornography. One can distinctly witness a relaxed regime where speech 
and expression, even highlysexual in nature, gets the protection of the First 
Amendment. 

C. India 

It is pertinent to mention that obscenity as an offence has existed in the Indian 
Penal Code since the British era. The definition of Obscenity in Section 292 (as 
amended in 1969),being very similar to the one in the English Obscene 
Publications Act 1959,80 incorporates a contextual and holistic reading as well 
as focuses on the ‘likely audience’ test.81 It is important to note that as per the 
Indian Penal Code, not only is publication, distribution, circulation, 

                                                           
74MOORE & MURRAY, supra note 42, at497-498. 
75
Id. 

76
Id. 

77217 F 3d 162, 180 (7th Cir  2000). 
78535 U.S. 564, 575-79 (2002). 
79 584 F 3d 1240, 1254 (9th Cir. 2009). 
80MADHAVIGORADIA DIVAN, FACETS OF MEDIA LAW53 (Eastern Book Co., 2nd Ed., 
2018). 
81
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advertisement and sale are treated as offences, even possession is also an 
offence.82 

The first famous Indian case on obscenity, Ranjit Udeshi v. State of 
Maharashtra

83 pertained to the publication of the novel ‘Lady Chatterley’s 
Lover’.84Interestingly, during the trial, produced as witness Mr. Mulk Raj 
Anand, a renowned writer and art critic, who presented a detailed analysis of the 
novel and opined that the novel was a classic work of considerable literary merit 
and not obscene.85 Nonetheless, the Trial Court found the appellant guilty and 
the Bombay High Court upheld the verdict. On appeal, the Supreme Court too 
upheld the conviction.  

In this case, the Supreme Court took a stance whichwas a direct replication of 
the then century-old Hicklin test justifying the banning of the book and 
imposing sanctions on the appellant.86  It was held that obscene means ‘offensive 
to modesty or decency; lewd, filthy and repulsive’, and there should be regard to 
“our community mores and standards” and also needs to be seen whether 
material “appeals to the carnal side of human nature, or having that 
tendency”.87 The court observed that knowledge of seller is irrelevant to 
establish obscenity.88 Where art and obscenity are mingled, one has to consider 
the artistic merit and ‘preponderating social purpose’ of the work.89 Thus, sex 
and nudity would not be regarded as obscene per se.90The court concluded that 
section 292 of the IPC is a reasonable restraint on Article 19(1)(a).91 
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On the question of whether the yardstick of judgement as to whether a particular 
work can be deemed obscene or not, the Court decided to stick to the standard of 
the vulnerable, rather than the reasonable man or the likely audience.92 

In Chandrakant Kalyandas Kadodkar v. State of Mahrashtra,93the Court held 
that notions of morality and decency vary from one country to another94. In a 
distinct departure from the Udeshiposition, the court declared that the standard 
to be used to determine obscenity is that of an average person, not a 
hypersensitive or out of the ordinary person.95 

In K.A.Abbas v Union of India,96the Court declined to accept the petitioner’s 
plea challenging the constitutionality of pre-censorship in films, recognising the 
fact that Cinema as a medium has a greater reach and deeper impact among 
people, and therefore, some amount of prior restraint was necessary.97 It also did 
not accept the arbitrariness challenges on the censorship process because, in its 
opinion, the guidelines were by and large understandable to all, and need no 
further definiteness.98 

In Raj Kapoor v. State,99the court held that law should not act as an obstruction 
to art and aesthetics and free expression through these media.100 Therefore, once 
film has been passed by the Censor Board, it is a justification for display under 
Section 79 of the IPC.101 Therefore, the court was clearly not in favour of any 
kind of subterranean form of censorship. 

The case of Samaresh Bose v. Amal Mitra102concerned the publication of a 
Bengali novel ‘Prajapati’ which was a story depicting the life of a local goon, 
and the book comprised usage of “unconventional words” and slangs, reference 
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to sex.103 The court refused to consider the book as obscene and distinguished 
between vulgarity and obscenity.104 It observed that the book could be treated as 
vulgar but not obscene.105 There is a marked departure from Hicklin and 
Udeshiwhere in the court states that the judge has to consider the intention of the 
writer, and the effect on the readers.106 Thus, the likely audience test is 
acknowledged in place of the archaic ‘most vulnerable person’ formula.107It was 
made amply clear that thenovel intended to portray the reality of lives of such 
men in society and not to appeal to the prurient interests of individuals.108 

In 1996, the fate of the movie ‘Bandit Queen’ was decided in Bobby Art 
International v. Om Pal Singh Hoon.

109The film was based on the life of 
Phoolan Devi and contained graphic scenes of gang-rape and frontal 
nudity.110The court acknowledged the aversion as a defence.111 Referring to the 
famous Hollywood movie Schindler’s List, the court held that such scenes are 
not meant to incite lascivious thoughts in the mind of the audience.112 Rather, 
the intention is to portray the horrific reality that Phoolan Devi had to 
experience.113 These scenes are meant to shock and discourage the audience 
from such acts rather than creating an encouragement.114The Court went on to 
underline the point that in the case of the film ‘Bandit Queen’, the enforced 
‘naked parade’ of Phoolan Devi was central and integral to the film.115 

In the last decade or so, the focus has largely shifted away from Cinema to 
Television, a media with an even greater reach. Also seen in the same period of 
time is a tendency of the courts to step into a more paternalistic role insofar as 
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matters pertaining to issues of sex and obscenity are concerned. In Pratibha 
Naitthani v. Union of India,

116 the Court held that television channels would not 
be allowed to show any programme that is ‘unsuitable for unrestricted public 
exhibition’.117 When a contention was raised as to an adult viewer’s right to 
view programmes with adult content, the Court observed that such a person 
always has the option to watch such programmes in cinema halls and VCDs and 
DVDs. But,television being a universal medium well within the accessibility of 
children, such programmes would not be allowed on TV.118 

In SuoMotu v. State of Rajasthan,119the Rajasthan High Court took 
suomotucognizance of the ‘undignified’ portrayal of women in the mass media 
and appreciating the implementation difficulties of many of the laws aimed at 
preventing indecent representation of women, observed inter alia that use of 
scantily clad women in advertisements for products like car batteries, tobacco, 
electric inverters, shaving appliances and other advertisements should be 
stopped immediately.120 The Court also went on to order that posters of ‘A’ 
rated films should be displayed in a “more healthy and less revealing manner” 
at public places and near cinema halls.121 

In Ajay Goswami v. Union of India,122the Court carefully analysed the existing 
legal safeguards to regulate obscene content on newspapers and observed that a 
blanket ban on publication of certain photographs and news items would be 
unjustified, because such a ban would put unreasonable fetters on the free press, 
which would not be a desirable goal in a democracy.123 Focussing on the need to 
have a culture of “responsible reading”, the Court held that the petition was not 
maintainable because accepting the petition would mean that a newspaper would 
only be catering to children and adolescents, and depriving adult readers of the 
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information and entertainment they are lawfully entitled to, within permissible 
norms of decency, in the Indian legal system.124 

In Maqbool Fida Hussain v. Raj Kumar Pandey,
125a case involving putting up 

for auction an originally unnamed nude painting by the renowned artist M.F. 
Hussain by giving it the name ‘Bharat Mata’, the Court accepted the argument 
of the petitionerthat the said painting contained nothing that can be called 
lascivious, or appealing to prurient interest, or tending to deprave and corrupt 
persons likely to view the painting, and that the identity of the subject matter 
was irrelevant to the obscenity of the painting.It went on to elaborate on the 
place that erotica finds in the Indian cultural forms, not hesitating however to 
state in clear terms the responsibilities of an artist as well.  

The most recent Supreme Court case on the issue is that of Aveek Sarkar v State 
of West Bengal

126involved a naked picture of the famous sportsperson Boris 
Becker and his fiancé Barbara Fultusin a sports magazine in order to support the 
cause of anti-apartheid and racial parity.127 The court applied the community 
standards test as laid down in Roth, stating that the rejection of obscenity as an 
exception to freedom of speech and expression was implicit in the First 
Amendment itself.128 Having considered the effect and the context of the 
picture, the court held that it is not obscene.129 

After the Aveek Sarkar judgement, one fact is made absolutely clear. It is now 
certain that India has finally rejected the Hicklin Test which would look at 
obscenity in terms of the impact one isolated sentence or image would have on 
the minds of a vulnerable teenager. 

 

III. A Comparative Critique 

A study of all three jurisdictions suggests that there is a trend towards gradual 
liberalisation the obscenity laws, the United States being the most liberal 
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jurisdiction. It is to be carefully observed thatboth in the UK and the US, the 
primary starting point of evolution of a standard of obscenity was the Hicklin 
test. It is also submitted that the definition of obscenity in the English Obscene 
Publications Act, 1959 and the contemporary community standards test evolved 
in the US, both lead to a subjective determination and an imprecision in 
definition.130 However, if one considers the different prongs of the American 
definition in unison, it comes across as far more nuanced than the definitions in 
other nations.131It is also observed that strangely enough in both these 
jurisdictions, private possession of obscene material is not criminal; but the 
publication, distribution, transportation or sale is subjected to penalty.132 
Another similarity between UK and US is the defence of social or artistic value 
that is available. In both the jurisdictions, one finds a strict attitude towards 
child pornography. UK, however, has made a novel attempt in the form of the 
Criminal Justice and Immigration Act 2008 and has adopted a staunch approach 
so far as extreme pornography is concerned, and makes individual possession a 
crime; such a measure is not noticed in the US. Another noticeable difference is 
that in UK, knowledge or intention of the seller is irrelevant to constitute an 
offence, and absence of knowledge is only a limited defence. In the US, 
however, scienter on the part of the seller has to be established.133 

In India, the court has for many years applied the Hicklin test. At the present 
moment, the English and the Indian definition of obscenity is largely the same. 
Similar to UK, intention is irrelevant. Artistic value, aversion etc. are treated as 
defences just as in UK. However, mere private possession is treated as a crime, 
thus privacy law hardly plays a part in rescuing a person from liability under 
obscenity law. It may also be commented that unlike in the UK and the US, in 
India subterranean forms of censorship on grounds of obscenity often curtail the 
free expression in various forms of media. A highly nuanced law relating to 
pornography similar to UK is absent in India. The recent judicial development 
signifies that India has adopted the contemporary community standards test 
deriving it from the United States and has thus over the years shifted away from 
the Hicklinlegacy. 
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On the need for amore precise definition of obscenity in the Indian context, it is 
submitted that India frames a legislation similar to UK to deal with extreme 
form of pornography. This is necessary to distinguish between pornographic and 
non-pornographic forms, such that only the severest forms should be regulated. 
Similarly, an amendment in the IPC is also necessary to facilitate a 
reconciliation between privacy and obscenity. The fact that mere possession of 
an obscene article constitutes an offence is redundant in the modern digital age 
where pornography is so readily available and accessible. Moreover,possession 
should be illegal only in cases of child pornography and other extreme forms of 
pornography, and not for pornography simpliciter. Finally, since the level of 
reach and impact of different forms of media are different, there should be 
separate guidelines framed for every form of medium. A ‘one-fits-all’ approach 
is not a desirable one, and a sector-specific law which would cover regulation of 
the different sectors of media, would be a better solution. 

 

IV.Conclusion 

It can be seen that as much as issues of ‘decency and morality’ do play a major 
role in restricting the freedom of speech and expression, the courts in UK, US 
and India have been progressively moving towards a narrowly tailored usage of 
such restrictions. The laws dealing with obscenity have been undergoing gradual 
yet significant transformations towards more libertarian approaches, and the 
judiciary in all these countries have been strenuously carving out more liberal 
tests in order to lessen the stringency of the nature of such restrictions. 

Quite interestingly, India has undergone a major policy shift towards the 
government’s tolerance of obscenity in recent times. One could witness a 
farcical staging of this purported attempt at tackling the so called ‘cultural 
pollution’ when, arguably following a Supreme Court dictum,134 the Department 
of Electronics and Information Technology issued an order under Section 
79(3)(b) of the Information Technology Act, 2000, directing all Internet Service 
Providers to prevent access to a list of 857 sites whichcontained pornographic 
material.Intriguingly, within days of imposing such restrictions, the government 
revoked its orders and limited the prohibition to child pornographic sites only. 
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This is indicative of the degree of moral paternalism that the court and the 
government continue to exercise in the name of a steadfast adherence to norms 
of decency and morality.  

It is imperative that in any liberal democratic society, the government and the 
Courtsshould acknowledge the fact that the legitimacy of the legal tools and 
processes is also based on that democratic justification which tolerates and 
respects the voice of the other – the lone dissenter, the weird auteur who is 
vulgar and scathing in his representation of all that he thinks is wrong in the 
world around us. Thus, the Boses and Hussains around us need to be given that 
assurance by the state that aspires to call itself a democracy that their voices 
would be preserved at all costs. The focus therefore should be not to search and 
highlight tools of clamping down, but to show how best to tailor opportunities 
and access such that the societal fabric is maintained without making any 
compromises to the intrinsic message that it sought to be delivered. 
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Education as an Instrument of Social Transformation: 
Aspects and Prospects 

Mr. Basudeb Roy
1
 

 

Abstract 

Education is the foundation of every society to grow in a healthy manner. Every 

civilized society has accepted the phenomenon of education, it is the duty of the society 

itself to nourish it in a positive way. Social change on the other hand is a dynamic 

process in which education is just an aspect.  Education moulds the society by uplifting 

individuals and thus comes the change, a prosperous change. In India, fromIshwar 

Chandra Vidyasagar, Ramakrishna Paramhansa, to Dr.SarvepalliRadhakrishnan, Dr. 

APJ Abdul Kalam and all other great Indian educationists have left the legacy of social 

transformation through quality education. Right to Free and Compulsory Education is a 

Fundamental Right and the State is obliged to secure it anyway. Besides this, 

educational cultures play an important role across the globe whether it’s social, 

economic, political, traditional, cultural, demographical, or religious. Government and 

Non-Government Organizations also have the social responsibility to provide financial 

aids to the institutions to ease the access for the financially weak sections of the society. 

Furthermore, the Judiciary should act as the watchdog to mould education in an 

exemplary shape and most importantly awareness of the people is needed to acquire 

proper education. Education, whether it’s formal, informal, legal or of any other kinds, 

is the only way to transmit knowledge, skills, values, norms, mores or any particular 

habit from generation to generation in a community or society.  

Key Words: Education, Social Change, Social Security, Development and 

Transformation.  

 

I. Introduction 

The highest education is that which does not merely give us information but 

makes our life in harmony with all existence. 

-Rabindranath Tagore. 
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The word “Education” has a wide variety of connotations with various 
manifestations. To crystallise a precise definition of education, it is necessary to 
understand the perception of the great thinkers and philosophers. These 
definitions are the outcome of their own outlook for life, experiences, 
perception, staunch viewpoints, which are not contradictory to each other; on 
the other hand they are complimentary to one another. 

Etymologically “Education” has been derived from the Latin word “Educatum” 
i.e. act of teaching, “Educere” i.e. to lead out or to draw out, “Educare” i.e. to 
bring up or to raise or to nourish, “Educo” i.e. to leadforth or to contract out. 

If I say “Education”, what is the first thing that comes in our mind? Schools, 
Colleges, Universities or any other Conventional, Classical, Traditional or 
Technical Education Systems and similar kind of institutions. But in reality 
Education is not confined within the boundaries of these institutions and has a 
wide spectrum. 

Education in its broadcast general sense is the medium through which the aims 
and habits of a group of people live on from one generation to the next. 
Generally, it occurs through any experience that has a formative effect on the 
way one thinks, feels, or acts. While in its narrow, technical sense, education is 
the formal process by which society deliberately transmits its accumulated 
knowledge, skills, customs and values from one generation to another, e.g., 
instructions in schools. 

On the other hand, “Society” is the fundamental subject of sociological 
phenomenon. The term “Society” is evolved from the Latin term “Socious” that 
reflects the meaning of togetherness or companionship. According to MacIver, 
“Society is a web of social relationship.” In our society, the human beings stand 
at the centre as rightly stated by Aristotle, ‘Man is a social animal’. Human 
cannot live alone without other human beings and for that they form mutual 
relationships which may be called as Society. Philosopher Thomas Hobbes in 
his famous book ‘Leviathan’ has given the ‘Theory of Social Contract”. 
According to this theory, men cannot live in solitariness and for survival they 
enter into social relationship and inter-dependent to each other. He argued, 
before the Social Contract, the life of Human was Solitary, Poor, Nasty, Brutish, 
and Short. So as the human life was unorganised and short, the chance of 
transferring knowledge was very less. 
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Though Society refers the association of people, it is different from Social 
Community or Social Association or any Social Group in many aspects. 
Community falls within the society and it is formed by a particular type of 
people. Association is a specific organisation to fulfil any or some specific 
goals. Social Groups are collaboration of people which is voluntary and it can be 
categorised according to their nature. 

In Sociology the term ‘Society’ does not refer to a group of people but to the 
complex pattern of norms of interaction that take place among them. People are 
valuable only as carrier of social relationships. People are considered as 
‘things’. A society is rather tangible or real. It is a process rather than a thing, 
the important aspect of society is the system of relationships.2 The nature of 
society is not constant and it keeps changing with the time and according to the 
social needs. Social Change is inevitable and it occurs spontaneously. Society is 
a continuous process and the inherent nature of society is continuous 
changeability. 

However, transmission of knowledge i.e. education is always anundividable part 
of society since time immemorial. Earlier the main purpose of education was 
Social Control i.e. teaching only about religious knowledge and learning about 
the way of righteous life. Thus, it was primarily oriented towards Social Control 
rather than Social Change. 

But in today’s world the social structure has been changed from only Social 
Control to Social Change. Various sects of education have been evolved and 
thus making it more experimental than before. Education itself changed in 
significant manners with passing time and it has also changed the society at 
large. Francis J. Brown remarks that “education is a process which brings about 
changes in the behaviour of society. It is a process which enables every 
individual to effectively participate in the activities of society, and to make 
positive contribution to the progress of society.” 

It is rightly said that humans are social animals but which makes us different 
from all other species is our intellectual behaviour. Intellectual properties have 
always been an economic source of any society or country. Therefore, an 
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intelligent human being is a treasure of a country and brings social change by 
his good deeds. As Drucker has stated that “highly educated man has become 
the central resource of today’s society and the supply of such men is the true 
measure of its economic, military and even its political potential.” 

 

II. Education in Ancient India 

In India, Vedas, Aranyakas and the Upanishads give us the glimpses of the 
values and ideals of learning and educational system during the ancient period. 
When we go through these texts, one thing which comes to our mind, is the 
‘teacher’ who was worthy of highest reverence next only to one’s parents. 
System was to lay great emphasis on acquisition of knowledge, discipline of the 
mind and body. 

The father was considered as the first teacher and the home as the first school. 
Vidyarambha (starting of education) was an important ceremony to initiate the 
primary education. Primary education used to start at the age of five and that 
was called as ‘Akhsharambha’. The education in upper classes was called 
‘Upanayana’. The final step of education where a person used to get spiritual 
and other social knowledge was called the ‘Brahmacharya’. 

Thus, Social Control through which a society maintains itself was the primary 
object of teaching and education rather than propelling Social Change. Ancient 
education system lacked novelty and the growth was sluggish. Unlike modern 
education system, ancient education system was religion biased to some extent 
and with the changing of Rulers, the entire education system used to change.   

Undivided India was the oldest knowledge hub in ancient period. Scholars from 
all over the world came here throughout many centuries and acquired 
knowledge in various institutions like University of Taxila (Takshashila) which 
was built by Achaemenid in the city of Taxila (presently in Pakistan) and 
destroyed by Mihirakula, Nalanda University which was built by Kumargupta in 
Magadha (presently Bihar), Vikramshila which was also built in Magadha by 
Dharampala. Both Nalanda and Vikramshila were destroyed by BakhtiyarKhilji. 
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III. Aim of Education  

There are various numbers of aims of education. It changes according to the 
period in prevailing situation and prevailing philosophy of life. Political 
ideologies, religious precepts, social problems, economic soundness so and so 
forth are also determining factors of the aim of education. 

To endow utmost benefit to the society, the aims of education have to be 
determined. Education is the main component for the survival of the society. 
The continued existence of society depends upon the transmission of culture to 
the young. Every society has its own ways and means of fulfilling this need. 
Hence education has to be one of the ways of fulfilling this ever-increasing 
need. 

The great thinker and philosopher Plato explains that the aim of education is to 
allow the individual to develop along the line of his own greatest powers. 

The Education Act, 1944 of England pronounces the objectives of education as 
“Happier childhood and the better start of life”. 

Americans elaborated the aim of education as “Education should be guided by a 
clear conception of the meaning of democracy”. 

Educational outcome generally reflects a society’s pattern of racial, ethical and 
social class. As much as educated the society, it becomes less conservative and 
more flexible. 

In Unni Krishnan v. State of A.P.3, the Supreme Court observed, Education is 
enlightenment. It is the one that lends dignity to a man. Education seeks to build 
up the personality of the pupil by assisting his physical, intellectual, moral and 
emotional development.  

The fundamental purpose of education is to transfigure the human personality 
into a pattern of perfection through a systematic process of the development of 
the body, the enrichment of the mind, the sublimation of the emotions and the 
illumination of the spirit. 

                                                           
3Unni Krishnan v. State of A.P.3, (1993) SCC (1) 645. (India). 
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In Brown v. Board of Education of Topeka4, in this landmark case, it was held 
by the US Supreme Court that Education is the very foundation of good 
citizenship. Today, it is the principal instrument in awakening the true cultural 
values, in preparing children for later professional training and in helping them 
to adjust normality to his environment. 

 

IV. Agencies of Education 

(i) Family: A family is treated as the first institution of education. 
We all know the proverb “charity begins at home” i.e., learning 
about taking responsibilities starts from home or from a family. 
Family is the place where children learn basic things like 
manners, values, norms etc. Family is the primary institution of 
Social Control. In family, a child learns how to respect family 
and other relationship, self-respect and dignity. It’s called social 
education.  

(ii) Educational Institutions: Educational Institution is the second 
agency of formal education. It is also called Academic 
Institution. In this type of institutions, children learn disciplines 
and good behaviour and also learn about punishments for 
breaking rules. It also plays the role of social control by 
imposing disciplinary action.  

(iii) Religious Institutions: The main purpose of religion is to 
achieve salvation. For this purpose, people become righteous 
and refrain themselves from committing any crime. Religious 
institutions discuss about morality and which is not moral, is 
against the God. So, in this way, religion maintains peace in 
society and takes a vital part to establish spiritual society. 

(iv) Activity Groups of Children and Youth: Activity rates of 
children in groups are much higher than an individual child. 
Children in groups are more productive whether it is a good act 
or bad. Some groups of children encourage each other to do 
good things and they learn positive things but some are deviant 

                                                           
4Brown v. Board of Education of Topeka347 U.S. 483 (1954). (U.S.A.) 
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in nature i.e., they act against the social norms and values. 
These types of children encourage their companions to do 
immoral acts or acts which are criminal in nature. 

(v) Special Education for “Differently Abled” children: 
Differently abled children are not same as other children and 
they need special care and protection. Due to their physical or 
mental health issues, they need special types of educational 
instruments and infrastructures to fit their requirements. There 
are many differently abled persons from Thomas Edition and 
Helen Keller to Stephen Hawking and Nick Vujicic who proved 
that disabilities aren’t any barrier to achieve success. 

 

V. Characteristics of Society 

There are many aspects to constitute a society. Among them some important 
elements have been briefly explained below:- 

(i) Mutual Relationship: It is also called Social Relationship. It is 
the primary requisite to form a society. Mutual relationship 
means interactions and interrelations among individuals. 
According to some Sociologists, physical awareness of presence 
of on another is essential. Sociologists such as Giddings termed 
it as “Consciousness of the mind”. Again Sociologist Cooley 
termed this kind of physical awareness of presence as “We 
Feeling”. 

Society means likeness as well as difference.5 MacIver 
stated that, “primary likeness and secondary difference create 
the greatest of all social institutions….the division of labour.” 
Social likeness mainly builds within family and it extends to 
other relationships also. Whereas, social differences create 
separate identity of individuals and thus encourage them for 
Social contract. 

                                                           
5N.K. THAKUR, AN INTRODUCTION TO SOCIOLOGY 52 (2nd ed central law 
publications, Allahabad). 
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(ii) Necessity and Social Security: Humans form society to secure 
themselves from external attack. Humans are living together in 
groups since time immemorial and thus they fulfil the needs of 
one another. 

(iii) Social Engineering: This theory was propounded by Roscoe 
Pound. According to him, society forms a social order to 
minimise conflicts among men and to secure the interests of 
individuals.  Interests may be private, public or social in nature. 

(iv) Cooperation: Cooperation with each other is an essential 
element of a society. Without cooperation a society can never 
be developed. By cooperation individuals bind them together. 
 

VI. Characteristicof Social Change 

Characteristics of social change are not limited or certain but it has some basic 
factors which are as follows: 

• Social change is an inevitable and spontaneous process. 

• Nature of Social change is different in different societies. 

• Social change is universal but it is not coequal in every society. 

• Social change is fundamental as well as natural. 

• Social change can be planned or unplanned. 

• Social change does not affect a particular person rather it is effective for 
the society at large. 

 

VII. Social Control, Social Change and Educational Construction 

Social Control is “any social or cultural means by which systematic or relatively 
consistent restraints are imposed upon individual behaviour and by which 
people are motivated to adhere to traditions and patterns of behaviour that are 
important for the proper functioning of a group or society”6 Sociologist E.A. 
Ross was the first person to use the word ‘Social Control’. According to E.A. 

                                                           
6Scott’s Dictionary of Sociology. 
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Ross, Social control is “the system of devices whereby society brings its 
members into conformity with the accepted standards of behaviour.” 

There are many means of social control; it may be formal or informal. Apart 
from these, social customs, law, morality, family, education, peer group, 
religion, education are treated as agencies of social control. 

Society must have harmony and order because in their absence societies do not 
exist. Society is in fact a harmonious organisation of human relationships. So to 
maintain the harmony, conducts of people should be regulated by controlling it. 
Therefore, in order to exist and development controls need to be imposed. This 
control is termed as ‘Social Control’. In other words, it is the control of society 
over its individual. 

On the other hand, Social Change or Social Transformation is a dynamic 
process and it takes place spontaneously in a society. Change is the law of 
nature. Every social structure is subject to inevitable change and society is not a 
static phenomenon rather it is an on-going process by which a society changes 
its social structure. 

An individual may strive for stability, societies may create the illusion of 
performance, the search for certainty may continue unabated, yet the fact 
remains that society changes ceaselessly thereby decaying, renewing and 
accommodating itself to changing scenario and undergoing vast alterations in 
the course of time.7 Apparently, being a part of a particular society, we may not 
realise the social change in that society in day to day life but if we take a period 
of time, we will be witnessing the change in many aspects. 

According to M. E. Jones, “Social change is a term used to describe variations 
in, or modifications of, any aspect of social processes, social patterns, social 
interactions, or social organizations.” 

According to MacIver and Page, “Society exists only as a time sequence. It is 
becoming, not a being; a process, not a product.” That is to say, change is a 
continuum of being-becoming. In the process of becoming, being undergoes 

                                                           
7 N.K. THAKUR, AN INTRODUCTION TO SOCIOLOGY 201(2nded. central law 
publications, Allahabad). 
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changes. As soon as the process ceases, the product disappears.8 For example, 
usages and customs cease their effects after the non-practising. Here the ‘non-
practice’ is a process and ‘usages and customs’ are products. 

Further MacIver and Page defined Social Change as “Social change refers to a 
process responsive to many types of changes, to changes in the manmade 
conditions of life, to changes in the attitudes and beliefs of men, and to the 
changes that go beyond the human control to the biological and the physical 
nature of things.” 

Social Control and Social Change are supplementary and complementary to 
each other. Change in one automatically affects another. Social control 
determines the pace, direction and perception of Social change. As the number 
of factors of Social control increases, area or amount of Social transformation is 
bound to rise high.   

Education is treated as a strong instrument in Social Control as well as in Social 
Transformation. Education brings knowledge and knowledge brings positive 
attitude in an individual. As individual is the basis of a society, change in an 
individual itself brings change or transformation in the society. 

As we know our India is the most populated country after China, it demands a 
wide educational network to provide education to all. Where basic or elementary 
education is a big challenge for India as well as in most of the developing 
countries, the field of Higher education is almost remained untouched. Here, 
number of aspirants is a big factor as number of colleges and universities are 
few in respect to schools. Therefore, many students are forced to quit their 
education due to insufficiency of opportunities for admission in colleges and 
universities. 

This crisis has become the golden opportunity for the private entrepreneurs to 
grab the students who fail to take admission in the government and government 
aided colleges or universities. Here private institutions play a vital role for the 
students who want to pursue further study. Private institutions offer a wide 

                                                           
8 D.C. BHATTACHARYYA, SOCIOLOGY 718 (7thed .Vijoya Publishing House, 
Kolkata).  
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range of courses to the aspirants and hence it’s becoming interesting among the 
students. 

 

VII. Higher Education and Its Privatisation 

Higher education is also called Post-Secondary education, Third level or 
Tertiary education. It is an optional final stage of formal learning that occurs 
after completion of secondary education.  It is often delivered at Universities 
and Colleges. 

The word ‘privatise’ first appeared in a dictionary in 1983 and was defined 
narrowly as “to make private, especially to change (as a business or industry) 
from public to private control or ownership”. 

E.S. Savas in his monumental work Privatisation- The Key To Better 
Government defines privatisation ‘as the act of reducing the role of 
Government or increasing the role of the private sector in an activity or in the 
ownership of assets.” 

In poor countries, there was a growing need for education, health, roads and 
other infrastructure as well as for industrial diversification.A distinction has to 
be made between privatization and commercialization of education. India has a 
long tradition of private effort in higher education. Tilak, Maharishi Karve, 
Madan Mohan Malaviya, Sri Syed Ahmed Khan, DAV Trusts, 
SanatanDharramSabha, KhalsaDewan, JamiaMiliaIslamia and many other 
charitable trusts started educational institutions to widen educational opportunity 
in the society. But modern educational entrepreneurs are not guided by 
philanthropic motive of the earlier reformers, but intend to invest in educational 
institutions to realise higher rates of return on their investments, because the 
demand for professional education is very high and the risk is low. 

 
VII.I. Factors Responsible 
There are many direct and indirect factors which are responsible for the rapid 
growing of private sectors in the field of education. The factors vary from 
country to country and as per the need of hour they change. 
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According to the International Institute for Educational Planning9, factors that 
drive privatization fall into two groups: 

• Demand-side pressures; 

• Supply-side-pressure; 

The more optimisation in both sides, the smoother running of the institutions. 

In addition to numerous changes the world is facing every day, there are six 
basic forces spurring the spread of privatization in higher education:10 

• Growing importance of knowledge-based economy; 
• Changes in demographics; 
• Change of public attitude towards education; 
• The advent of new technologies; 
• Striving towards knowledge-based organization; 
• Decline in public trust on the public sector; 

 
VII.II. Advantages of Privatisation in Higher Education 

No doubt private institutions are very much helpful to provide higher education. 
Due to the large number of institutions almost every aspirant can accommodate 
themselves in colleges or universities. With the growing number of passed out 
students it’s very much needed to establish new colleges and universities but 
government sometimes cannot make it due to insufficient fund whereas private 
colleges are very easy accessible for those who have sufficient means. 

Private institutions almost provide all the modern infrastructure to meet the 
needs of the students. Time to time up-gradation of teaching technics and by 
introducing new methods of teaching-learning process they make the offered 
course much more interesting. 

                                                           
9Belfield, Clive R.; Levin, Henry M.; Education Privatization: Cause, Consequences and 
Planning implications, Fundamentals of educational planning, UNESCO: International 
Institute for Educational Planning, Paris, 2002 
10LEVINE, A.: PRIVATISATION IN HIGHER EDUCATION, at 
http://www.interactivemusicnetwork.org/wg_educational/upload/higheredprivatization 
(last visited ??) 
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Unlike the public institutions, their competitive nature makes them more 
efficient. 

VII.III. Drawbacks of Privatisation 

Even if Privatisation plays a great role in providing Higher Education, it has 
some negative aspects too, which are summarised as follows: 

(i) First problem with this kind of institutions is that, their profit 
oriented mind set. They focus more on their profits rather than 
providing quality education; 

(ii) Usually the course fees are high so it is quite tough for the 
economically weak people to take admission; 

(iii) Most of the private institutions are providing professional courses 
so the candidates who are seeking general courses stay far away 
from the college boundaries. 

VII.IV. Implementation of Privatisation in Higher Education 

Proper implementation of the privatization is very much needed. Nothing can 
grow positively if it is not regulated well, so does privatization. There are some 
factors which should be thoroughly followed: 

(i) Government should monitor every activity of the private institutions 
so that they refrain themselves from making unjust money; 

(ii) Proper verification and certification should be done before granting 
affiliation to any institution; 

(iii) Government should financially support economically backward 
candidates who are willing to study in private institutions; 

(iv) Private companies should take the social responsibility and should 
provide financial aids or should bear certain portion of the tuition 
fees; 

(v) NGO’s should provide funds to the private institutions so that the 
institutions can arrange scholarships for the economically weak 
candidates. 

 

 



IJLJ - Vol. 11 No. 1(Part-III)      ISSN: 0976-3570 

 33

VIII. Constitutional and Other Educational Safeguards 

The Constitution (Eighty-sixth Amendment) Act, 2002 inserted Article 21-A in 
the Constitution of India to provide free and compulsory education of all 
children in the age group of six to fourteen years as a Fundamental Right in such 
a manner as the State may, by law, determine. The Right of Children to Free and 
Compulsory Education (RTE) Act, 2009, which represents the consequential 
legislation envisaged under Article 21-A, means that every child has a right to 
full time elementary education of satisfactory and equitable quality in a formal 
school which satisfies certain essential norms and standards.11 

VIII.I. Central Government Schemes 

a. Schemes for Elementary Education: 
• SarvaShikshaAbhiyan (SSA); 
• Mid-Day Meal Scheme; 
• Integrated Child Development Scheme; 
• Integrated Child Protection Scheme (ICPS); 
• Operation Blackboard; 
• Strengthening for Providing Quality Education in Madrassas ( SPQEM). 

b. Schemes for Secondary Education: 
• RashtriyaMadhyamikShikshaAbhiyan; 
• National Scheme of Incentives to Girls for Secondary Education; 
• Inclusive Education for Disabled at Secondary Stage; 
• Scheme of Vocational Education; 
• National Scholarships; 
• Scholarship Schemes for Minority students. 

c. Schemes for Higher Education: 
• National Scholarships; 
• Post-Doctoral Research Fellow Scheme; 
• Junior Research Fellowships for Biomedical Sciences; 
• All India Council for Technical Education Scholarships; 
• Sports Authority of India Promotional Schemes; 
• Empowerment of Persons with Disabilities - Schemes/Programmes; 

                                                           
11DEPT. OF SCHOOL EDUCATION AND LITERACY; MINISTRY OF HUMAN 
RESOURCE DEVELOPMENT, https://www.mhrd.gov.in/rte(last visited) 
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• Post-matric Scholarships for SC /ST students. 
 

VIII.II. Additional Schemes by Government Of West Bengal 
• KanyashreePrakalpa 
• SikshashreePrakalpa 
• SaboojSathiPrakalpa 

 

IX. International Safeguards  

A Right to Education has been created and recognised by some jurisdictions. 
Since 1952, Article 2 of the first Protocol to the European Convention on 
Human Rights obliges all signatory parties to guarantee the Right to Education. 
At the global level, the United Nations International Covenant on Economic, 
Social and Cultural Rights of 1966 guarantees this right under its Article 13. 

Article 26 of the Universal Declaration of Human Rights guarantees that 
“Everyone has the right to education. Education shall be free, at least in the 
elementary and fundamental stages. Elementary education shall be compulsory. 
Technical and Professional education shall be made generally available and 
higher education shall be equally accessible to all on the basis of merit”. 

 

X. Conclusion 

Education is any kind of Information or Knowledge, which we get, which we 
experience and which we share. It starts even when a Child doesn’t understand 
anything and even death cannot cease it as it flows from one generation to 
another. 

So throughout our lives, we get Educated whether it’s good or bad. But here we 
are to experience the Good in education. An Education which is Prosperous, 
which brings out the Human inside us. 

As we know that Education is the only way to transfer knowledge, skills, values, 
norms or any other practice from one generation to another. Here the example of 
Seasonal Migratory Birds could be the best example. Like they come again and 
again at the same place from miles away in a particular season. It is possible 
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because they transfer the information about the place to their offspring and thus 
they make them known. Similarly humans follow this method but in a wise or 
advanced manner.  

‘Nothing can be taught; everything can be learnt.’ – A Chinese proverb. 
Education is a two way transmission of knowledge and until communication 
develops between or among the teachers and learners, the purpose of education 
cannot be served. 

Education is unique investment in the present and the future. The aim is to 
facilitating process of National development through its manifold tasks of 
generation, dissemination, utilisation and expansion of knowledge, fostering the 
spirit of national integration, international understanding, social responsibility, 
and education is one of the significant cultural activities of life aiming at the 
utmost harmonious growth of human personality.12 

According to Ramakrishna Paramhansa, Education is for purification of the 
mind and heart. As education is the process of making the man, it should pave 
the way for bringing out persons of excellence. 

Mahatma Gandhi was of the strong view that education is nothing to do with 
literacy. Contradictorily, Rousseau stated that education must be done by 
census. He also cursed the education system which is found all over the world. 

To uplift the quality of education, it is needed to upgrade the whole education 
system with time to a new arena and adopt modern learning technics. In this 
respect Government institutions often fail to meet the demand and that is the 
prime reason for the rapid growth of privateinstitutions which fulfil the need 
very well hence pushing education system towards privatisation. 

Last but not the least, what I feel that Education is a bundle of Good Conscience 
wrapped in a holistic behavioural phenomena. 

“Learning is a Journey.. Successes are Milestones; 

Achievements are Treasures.. Wisdom is Pleasure.” 

 

                                                           
12The National Policy on Education, 1996 (India). 
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Prevention of Stigmatisation of HIV/AIDS and  
The Role of Law 

       Ashika Pradhan
1 

Abstract 

With a change in trends of society law too transforms itself with thechanging needs. 

Where law has an important significance in the development of the society, education 

also plays a vital role. Human Immunodeficiency Virus, Acquired Immunodeficiency 

Syndrome popularly known as HIV AIDS has been the most devastating disease 

humanity has ever faced. It has been a major health concern amongst every people in 

today’s time. Along with health constrain AIDS bring with them stereotypes, prejudices 

and unfair treatment. Despite enactment of laws for the prevention of discrimination 

amongst people with HIV, there has been steady increase in the cases of societal stigma 

and vices amongst HIV infected person. Thus, the only resort or mechanism in 

eradicating this grief is through the medium of education.  Thus, the present paper aims 

at studying various national and international legal frameworks for the protection and 

rights of HIV AIDS victims and the need to educate common people as well as the 

person infected with HIV about their rights and given protection. As in most cases the 

reason for discrimination has always been lack of proper knowledge and awareness 

about given rights and protection.  

Key words: HIV, AIDS, discrimination, stigma, education and awareness.  

 

I. Introduction 

Human Immune-Deficiency Syndrome popularly known as HIV is the most 
tragic disease humanity has ever faced. It is a major health problem in today’s 
time. It bringswith itself not only health constraints but also social stigma and 
vices where people are discriminated, looked down and generalized. On 30th 
May, 2006, the UNAIDS (United Nations Programme on HIV and AIDS) 
launched a 630-page global survey report on AIDS. The report showed that 
nearly 40 million people around the world are infected with HIV and the report 

                                                           
1Assistant Professor of Law, Indian Institute of Legal Studies 
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is alarming for India which says that almost 5.5 million people in India are 
infected with HIV and is the country with largest number of AIDS infections. 2 

India being a country with second largest population and highest rate of HIV 
patient, there is an increasing number of cases where people die because of the 
fear of society, where people with HIV are denied health care facility as well as 
their right to work. Therefore,law can be a major resort in societal change. But 
despite of several laws and legislation, constitutional mandate and several 
international protections the burnt of societal outlook against HIV patient fails 
to make them feel safe and secure in the society. 

Thus, the researcher in the present study is making an attempt to throw a light 
upon several national and international legislations for the protection of people 
with HIV as well as the rights that are provided to them. It makes an attempt to 
analyze the given law or legislation for the protection of HIV patient and point 
out the loopholes in it. Lastly, Law being a means of social transformation, 
which plays an important role in transforming the society as per the need 
likewise the researcher also makes an attempt to discuss as how law if used 
wisely can become a means of revolution and social transformation. A means to 
transform society where every people are treated equally, with equal respect and 
dignity.   

II. Meaning of HIV/AIDS 

Acquired Immunodeficiency Syndrome (AIDS) caused by the virus Human 
Immuno Deficiency Virus (HIV), commonly referred to as HIV/AIDS attacks 
the immune system of human beings, destroying cells that can fight of infection. 
HIV is the initial stage, which if left untreated would result into AIDS, which is 
the final stage of HIV where immune system are completely damaged and are 
vulnerable to sickness and infections.  There is no vaccine to cure AIDS or to 
protect people against it.  

III. International  Instruments for the Protection of HIV Patient 

The Universal Declaration of Human Rights, 1948 promotes and protects human 
rights; it is the basic international pronouncement of the inalienable and 
inviolable rights of all members of the human family. The preamble of the 
declaration promotes recognition of the inherent dignity and of the equal and 
                                                           
2NANDITA ADHIKARI, LAW AND MEDICINE 270 (4thed. 2015) 
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inalienable rights of all members of the human family is the foundation of 
freedom, justice and peace in the world.3 Therefore it provides that everyone is 
entitled to equal freedom and right without any discrimination. The International 
Covenant on Civil and Political Rights also obliges the state parties to undertake 
the responsibility for protecting the rights of individual and prohibits 
discrimination on the basis of race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. 4ICCPR 
also states that every person has the inherent right to life.5 Therefore all the 
International human rights law has established an obligation on states to respect, 
protect and fulfill the right to the highest attainable standard of health of all 
persons including those who use drugs. International Covenant on Economic, 
Social and Cultural Rights obliges the state parties to recognize the right of 
every person to enjoy “the highest attainable standard if physical and mental 
health. They also have a binding legal obligation to take steps to realize fully 
this right, including those step “necessary for prevention, treatment and control 
of epidemic, epidemic and other diseases” and “the creation of conditions which 
would assure all medical services and medical attention in the event of 
sickness.6 

Although the convention does not directly mention about HIV/AIDS patients 
and were not directly related to HIV patients but as this convention deals with 
the concept of equality before law and equal protection of every individual so 
directly or indirectly it serves the purpose in granting equality.  

IV. Status of HIV Patients in India 

In India, the first case of HIV was reported on mid-80s.  The cause of HIV being 
primarily sexual, the disease is accompanied with social stigma and 
discrimination. There are several cases of denial of proper health care, education 
facility as well as right to work. The 2006 report of UNAIDS lays that there are 
65% of male living with HIV/AIDS and more than 75% of female living with 
HIV/AIDS faces discrimination   at the government facility. The report also says 
that nearly 40% felt that they were neglected and isolated, about 30 percent were 

                                                           
3Universal Declaration of Human Rights. 
4International Covenant on Civil and Political Rights, 1966, art.2(1). 
5International Covenant on Civil and Political Rights, 1966, art. 6. 
6 International Covenant on Economic, Social and Cultural Right, 1966, art. 12. 
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abused and teased and about 4.5% of the people were reported to have been 
denied with admission to health facilities.7 

Where people with HIV are to be given more care and protection so as to fight 
with dreadful disease rather, they are discriminated and dejected by the society. 
It is reported that nearly half of the people infected with HIV die due to the 
ostracism faced by them where they are refused to be treated by the hospital 
authority and are denied to provide with basic health facility. Neglect and 
isolation faced by them leads to depression, hence most of the affected person is 
a victim of depression.  

Therefore, the government being a foremost stakeholder for securing adequate 
health facility to each individual irrespective of any form of discrimination and 
provide them with equal opportunity to obtain basic health facility but increase 
in reports of cases of discrimination shows the different side of the story.  

a. Predicament Faced By HIV/AIDS Patients in India 

Due to the nature of the disease the problems faced by HIV/AIDS patients are 
enumerable and immeasurable. HIV along with it being a life-threatening 
disease, this disease is also seen as something which affects people living on the 
margins of society and whose lifestyles are considered immoral. Unlike other 
disease, HIV brings social stigma attached with it for it being transmissible 
disease and can be transmitted from infected to a healthy one also it is an 
incurable disease. 

Discrimination is the major problem faced by the people infected with HIV 
whether in the normal course of life or in the field of employment. Denial of job 
opportunities, pressure to quit the job, harassment is the common instances 
faced by people tested with HIV. It affects emotional well-being as well as 
mental health of the people living with HIV. People with HIV tend to internalize 
the discrimination faced by them which often leads to having a negative image 
of oneself leading to feeling of shame, fear of disclosure, isolation and despair. 

                                                           
7RiddhimaKedia, HIV/AIDS Legislation in India – A Primer, INDIAN LAW JOURNAL, 
(Oct. 10, 2019, 7:24 PM), https://www.indialawjournal.org./hiv-aids-legisltaion-in-
india-a-primer-.php  
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The fear of this feeling keeps people away from getting tested and treated for 
HIV.8 

A case was reported in the state of West Bengal where a boy who was six year 
of age was struck off the rolls of his school when it was found that his father 
was HIV positive. Understanding the grief nature of the infection it is essential 
that the person infected with HIV is provided with proper care and treatment but 
in reality, it is in contrary. Denial of care, treatment and discriminatory attitude 
towards person infected with HIV by any health care authority are the common 
instances towards infected person which not only infringes one’s personal rights 
but also violatesthe fundamental right guaranteed under the Constitution of 
India.9 

A study in 2006 found that almost 25 percent of people living with HIV in India 
had been refused to medical treatment on the basis of their HIV status. There are 
instances of discrimination amongst HIV patient with regard to the 
accommodation. Eviction, locking out or harassing a tenant, refusal to give the 
property on rent are the common instances.It was reported in the state of west 
Bengal a young married couple was harassed in the village and were evicted by 
the landlord for they being tested HIV positive.10 According to the research 
conducted in India by the researcher of International Center for Research on 
Women several instances of discrimination and sub- standard treatment and 
refusal of services was found amongst the people living with HIV in India. 11 

b. Rights of the HIV/AIDS Patients 

With the increase in discrimination amongst HIV/AIDS patients it has become 
very essential to protect the rights of the patients so that they may enjoy the 
equal right and have an access to the protection that has been granted to them 

                                                           
8
HIV Stigma, CENTERS FOR DISEASE CONTROL AND PREVENTION, (Jul. 31, 2020, 1:34 
am), https://www.cdc.gov/hiv/basics/hiv-stigma/index.html 
9INDIAN CONST. art. 14 
10
West Bengal couple discriminated against for being HIV positive, INDIA TODAY, (Jul. 

31, 2020, 1:00 am) https://www.indiatoday.in/india/story/west-bengal-couple-
discriminated-against-for-being-hiv-positive-1319668-2018-08-21 
11
Taking Action Against HIV Stigma and Discrimination, DEPARTMENT FOR 

INTERNATIONAL DEVELOPMENT, (Oct. 13, 2019,2:30 pm) https://www.icrw.org/wp-
content/uploads/2016/10/DFID-Taking-Action-Against-HIV-Stigma-and-
Discrimination.pdf&ved 
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both by national and international instrument. Therefore, every person infected 
with HIV or AIDS are to be entitled to basic right without any distinction on the 
basis of caste, creed, sex or any other form of discrimination.  

The Medical Council Act, 1956 and the International Code of Medical Ethics 
requires the physician to respect the privacy of the patient and keep the 
information given to the doctor in complete confidence.  Every person infected 
with HIV is entitled to right to privacy, liberty and security of a person. Along 
with this every person has a right to movement; deprivation of this right would 
be violation of fundamental right.12The code of Medical Ethics states that the 
principal objective of the medical profession is to render service to humanity 
with full respect for human dignity. It also lays down that doctor should extend 
the same high standard of medical treatment or support to all the patients. It is 
unethical for a medical practitioner to refuse treatment or investigation for 
which there are appropriate facilities on the ground that the patients suffers, or 
may suffer, from a condition which could expose doctor at personal risk, 
however, the report of UNAIDS says that 25% of people infected with HIV 
were refused to medical treatment by the doctors or were referred to another 
health facility.13 

Right to work is a fundamental right as it appears in the Constitution of India as 
well as in the Universal Declaration of Human Rights. No person should be 
deprived of these rights if a person possesses adequate qualification, he/she 
should be provided with the job and should not be deprived of a person 
fundamental right to work. However,despite of possessing adequate 
qualification there are several instances of people infected with HIV are denied 
to grant to employment.  

c. Indian Legal Scenario 

There is no doubt as to the availability of fundamental rights amongst people 
living with HIV. Fundamental right being a magna carta of Indian 
Constitutionevery individual is inherited with rights and freedom enshrined 
under Indian Constitution regardless of their HIV status, sexual orientation or 
gender identity.  Article 14 explicitly guarantees that the state shall not deny any 

                                                           
12NANDITA ADHIKARI, LAW AND MEDICINE 287- 289 (4 ed. 2015) 
13
HIV/AIDS Legislation in India – A Primer, INDIAN LAW JOURNAL, (Oct. 10, 2019, 

2:35 pm) https://www.indialawjournal.org./hiv-aids-legisltaion-in-india-a-primer-.php 
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person equality before law and equal protection of law.14 Article 15 also 
prohibits any form of discrimination against any person based on religion, race, 
caste, sex, birth or any of them.15 Article 21 also cast an obligation on the state 
to safeguard the life and liberty of every person.16 The Directive Principle of 
State Policy directs the state of ensure all the citizen including HIV/AIDS 
patient to have an adequate means of livelihood, to make provision for securing 
just and humane condition of work for every people and to provide with 
adequate health facility.17 However these general provision of constitution was 
inadequate and insufficient in dealing with the specific problem of HIV/AIDS18. 

So as to fill in the gaps of general provision of constitution in dealing with 
specific problem of HIV/AIDS, a historic move was made by India against the 
prevailing discrimination against HIV/AIDS person by incorporation of a 
legislation known as HIV AIDS (Prevention and Control) Act, 2017. This act 
criminalizes any discriminatory action against the patients suffering from HIV. 
This act can be considered to be as a milestone as it empowers a person living 
with HIV to report discrimination meted out against them in the field of 
employment, services, educational rights, holding public office and insurance. 
This act also provides for penal provision in violation of any provision provided 
under the act. It also provides for the appointment of ombudsman who is 
empowered to hear complaints and issue relevant orders and also oversee the 
violation of the law by the people.19 

Gulam Nabi Azad, then Minister of Health and Family Welfare stated that the 
purpose of the said legislation is to address the issue of stigma faced by those 
infected by HIV and AIDS, to ensure confidentiality and privacy while 
providing HIV and AIDS related services and to strengthen the existing 
National AIDS control Programme by bringing in legal accountability. It also 

                                                           
14INDIAN CONST. art.14. 
15INDIAN CONST. art.15. 
16INDIAN CONST. art.21. 
17INDIAN CONST. art. 39, 42, 47 
18RiddhimaKedia, HIV/AIDS Legislation in India – A Primer, INDIAN LAW JOURNAL, 
(Oct. 10, 2019, 7:24 PM), https://www.indialawjournal.org./hiv-aids-legisltaion-in-
india-a-primer-.php 
19The Human Immunodeficiency Virus and Acquired Immune Deficiency Syndrome 
(Prevention and Control) Act, No. 16 of 2017. 
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aims at realizing the existing private and public establishment, to recognize the 
need to safeguard the rights of people infected with HIV/AIDS particularly 
women and children.20This act has been a symbolic achievement for the 
protection of person infected with HIV, providing them equal treatment and has 
also advocated the right for HIV patient. Steve Kraus of the UN AIDS Regional 
Support Team for Asia and the Pacific said that the “legislation begins to 
remove barriers and empowers people to challenge violation of their human 
rights”.21 

Thus, India being a first country in South Asia to pass a legislation penalizing 
any kinds of discrimination against people infected with HIVcan be considered 
to be as aremarkablestep for the protection of 2.1 million22people infected with 
HIV against social boycott and ostracism which has the tendency to not only 
affect one’s personal right but may also leads to distressing one’s mental health.  

However, despite given act having a preventive approach in preventing any 
form of discrimination and protecting the susceptible one’s but the lack of 
proper implementation of laws is the major concern in today’s time. Prevailing 
discrimination against people infected with HIV shows the inadequacy of the 
state machinery in proper implementation of law. Therefore, black letters of law 
will not serve its purpose unless they are properly implemented. Every State 
Government should take effective measures to implement the given laws, right 
from the grass root level, as the people from the rural areas are mostly affected.  

Today with the development in science and technology, there has been 
significant decrease in the number of new patients infected with HIV, between 
2010 and 2017, new infections declined by 27% and AIDS related deaths more 

                                                           
20
India: Law Bans Discrimination Against AIDS Patients, LIBRARY OF CONGRESS(18 

Oct. 2019, 9: 45 am)https://www.loc.gov/law/foreign-news/article/india-law-bans-
discrimination-against-aids-patients/  
21
India: Law Bans Discrimination Against AIDS Patients, LIBRARY OF CONGRESS (18 

Oct. 2019, 9: 45 am)https://www.loc.gov/law/foreign-news/article/india-law-bans-
discrimination-against-aids-patients/ 
22Amrit Dhillon, India takes flawed first step towards ending HIV and AIDS prejudice, 
THE GUARDIAN, (Jul. 31, 2020, 3:43 pm) https://www.theguardian.com/global-
development/2017/apr/13/india-flawed-first-step-ending-hiv-aids-prejudice. 
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than halved, falling by 56%23. However,the discrimination and victimization of 
people are still rampant despite of legislative effort to eradicate the same.  

V. Role of Education in Dissemination of Awareness 

Law is an instrument of social change. With a change in trends of society law 
too mould and transforms itself to the changing need. Where law has an 
important significance in the development of the society, education also plays a 
vital role.  Education is an effective tool to diminish social and economic 
vulnerabilities. Education raises awareness and creates empathy towards one 
another. Therefore, to diminish increasing vulnerabilities as well as to eradicate 
social stigma and ostracism amongst people education plays a very important 
role. Along with having a stringent law for emancipating and wrestling against 
the discrimination faced by them education amongst the people infected with 
HIV about the available rights as well as the disseminating correct information 
especially amongst common people as to the how the infection HIV is and is not 
transmitted plays an important role in empowering and envisaging people across 
the world to wrestle against the discrimination.  

Therefore,the State government should also take adequate measures in educating 
people as well as making people aware of the disease by holding public 
campaign, putting up posters to clarify misconceptionas well as incorporating 
correct information about HIV in the school text book also plays has a huge 
significance in diminishing the rate of HIV positive cases as well as lessening 
the stigma faced by them. 

Therefore, sensitizing and educating people about their rights and also about the 
disease is the need of an hour. 

VI. Conclusion: A Way Forward 

HIV/AIDS is the most devastating ailment faced by people in today’s time. 
Along with HIV having a devastating affect it also brings with them social 
stigma and discrimination. People are not only the victim of the life-threatening 
disease but is also the victim of social chaos. Despite of remarkable effort by the 
legislature by enacting Asia’s first legislation for the protection of people 
infected with HIV, the devastating and patheticconditionof the people infected 
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HIV and AIDS in India, AVERT, (18th Oct. 2019, 3: 50 
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with HIV shows the different side of a story. Reportedly increase in number of 
cases of discrimination, stigmatization shows the failure of the machinery in 
proper implementation of law. Howeverstringentpenal provision can also be a 
major resort in eliminating discrimination amongst them. 

India being a country where the literacy rate of rural area is minimal as 
compared to the urban area, it is usually due to lack of knowledge and proper 
education, people from rural area are the worst sufferer of discrimination. 
Therefore, several educative measures should be adopted by the Central and 
State Government joining hands with several NGOs so as to reach people of the 
primitive areas and educate them about the infection of HIV/AIDS, the method 
in preventing them, the facilities and protection provided to them for 
safeguarding their rights and interest. Therefore,slogans like “KNOW 
HIV/AIDS for NO HIV/AIDS” should be made popular amongst the people so 
as to create awareness amongst them. 

From the foregoing discussion the researcher proposes following points of 
suggestion: 

• There is a need to educate people about HIV/AIDS, the means and the 
method through which people are infected with HIV/AIDS and the ways 
in which people could be safeguarded from being infected. As education 
and awareness amongst people could be a biggest resort in combating 
the menace of HIV in India and the stigma attach with it.Thus, the 
government joining hands with Non-GovernmentOrganisation must 
hold a programme at a community level rather than national and 
international level as the people from marginalized area are mostly the 
victims of social stigma and discrimination.   

• The laws enacted for the protection and upliftment of the HIV/AIDS 
patient are to be effectively implemented right from the grass root level 
as mere black letter of law would not serve its purpose unless it is 
adequately implemented and all the measures that have been laid in the 
legislative enactment are to effectively implemented.  

• The stringent penal provision for punishing the person acting in 
contravention to the given laws is the need of an hour. As providing 
extreme punishment may cause a deterrent effect on person and helps in 
prevention of committing an act prohibited by law.  
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• Along with educational measure the government should also come up 
with the scheme to provide medical insurance to the HIV+ employee as 
there has been discriminatory attitude of insurance company towards the 
HIV+ person in granting the facility of insurance towards them.  

• The person infected with HIV should also be educated about the rights 
provided to them under the prevailing act for their well-being and 
protection as ignorance and unawareness about the given rights and 
protection has been a major cause for increase in discriminatory 
approach towards them.  

• The state government should facilitate free medicine in every public and 
private health care unit so as to decrease the mortality rate of person 
infected with HIV. 
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A Study of the Role of Persuasive Legal Instruments for 
Protection of Right to Education of Children in India 
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Abstract 

Education is one such element of life which is as much as important as food and shelter. 

It is one of the most vital ingredients for understanding life in general and to do away 

with all the evils of society. The betterment of the society depends on education as it 

helps to realise other rights. And when it is guaranteed and is made available as a basic 

right to an individual then only full realisation of it takes place. Education as a 

Fundamental Right under Part III of the Constitution of India was not there since its 

inception, it was provided under the Directive Principles of State Policy where it 

remained non-justiciable until the year 1992. There are various factors which has 

played important role in realising education as a fundamental right and making it 

universal in our country. Therefore, 1992 was the watershed year when right to 

education travelled from Directive Principle of State Policy to the realm of 

Fundamental Right. The present study examines the factors that persuaded the Supreme 

Court of India to dislodge right to education in DPSP and transplant it into 

Fundamental Right.  

Keywords: Right to Education, Constitution of India, Social Justice 

 

 

I. Introduction 

Education has been considered central to human development and growth. It is 
also a pivotal factor to societal transformation. Yet this crucial factor of human 
civilisation has not been always available easily and freely. It is rightly said 
education begets knowledge and knowledge begets better human beings. 

Post independence, “education” as a concept and right was relegated to the 
“Directive Principles of State Policy” which, though fundamental in 
governance, remained non-justiciable in any court and non accessible to many. 
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II. Approach Towards Right to Education as a Fundamental Right 

The right to education of children is paramount for their overall wellbeing and 
also it plays a key role in nation building. Children being future of a country it is 
the obligation of the nation to safeguard and protect their rights. Just as how 
important is food and shelter for the survival, education is equally important 
because it provides a means for the survival. Without education awareness 
regarding one’s right, the ability to exercise it is not there. Having an education 
improves life of an individual, helps them tackle poverty, and helps people to 
access all of their other human rights. The education system in India as we find 
today is due to the changes that has been brought by the landmark judgment of 
Unni Krishnan, J.P. v. State of A.P.

2wherein the court held that right to 
education is implicit in and flows from the right to life guaranteed by Article 
21of the Constitution of India although the insertion of Article 21A as a 
fundamental right took place in the year 2002. Hence, while making it universal 
and fundamental for all there are various factors that has played important role 
because education has its impact on social, cultural and economic wellbeing of a 
nation. And looking into the educational policy that stands today in our country, 
it would not have been possible without the dynamic role played by our 
Constitution through its judicial decision-making process by relying not only on 
binding authority but also due to use of non-binding national and foreign 
sources. The use of non-binding authority such as lower court judgments, obiter 
dicta, dissenting judgments, foreign judgments, international declaration, 
treaties, conventions, etc. has played vital role in bringing change in the status of 
education as a fundamental right. The realisation of relying on different sources 
for change in the society through our constitution was expressed by the former 
Prime Minister of India Jawaharlal Nehru on speaking of the Draft Constitution 
on 8 November 1948, in the following words: 

“The Constitution is after all some kind of legal body given to the ways of 
Government and the life of the people. A Constitution if it is out of touch with 
the people’s life, aims and aspirations, becomes rather empty: if it falls behind 
those aims, it drags the people down. It should be something ahead to keep 
people’s eyes and minds made up to a certain high mark…. Remember this that 
while we want this Constitution to be as solid and as permanent a structure as 
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we can make it,… there should be a certain flexibility. If you make anything 
rigid and permanent, you stop a nation’s growth, the growth of a living, vital, 
organic people.”3 He further said that “A Constitution to be living must be 
growing; must be adaptable; must be flexible; must be changeable… Therefore, 
it is a desirable and a good thing for people to realize that this very fine 
Constitution that we have fashioned after years of labour, is good in so far as it 
goes, but as society changes as conditions change, we amend it in the proper 
way.” 

Also as rightly observed by Bhagwati, J, that the Supreme Court is the “ultimate 
interpreter” of the constitution. For instance, in Pathumma v. State of Kerala4 
the court stated that Supreme Court while acting as a sentinel on the qui vive to 
protect fundamental rights guaranteed to the citizens of the country must try to 
strike a just balance between the fundamental rights and the larger and broader 
interests of society. The court added in Pathumma that in interpreting the 
Constitution, the judicial approach should be dynamic rather than static, 
pragmatic and not pedantic and elastic rather than rigid. 

Thus, the justification for use of non-binding authority and foreign sources lies 
on the words of former PM Jawaharlal Nehru and of Pathumma’s case therefore 
it can be called persuasive instruments of law and it is justified term therein 
because it is vehemently instrumental in bringing social transformation in the 
society for which the roles it plays cannot be undermined. The reason for them 
being referred herein as persuasive legal instruments is because they are of great 
significance in the formulation of the guidelines although it has no binding 
effects. However, the impetus it provides in progress of transformation of law 
remains significant.  

In Indian Constitution education of children was enshrined under Directive 
Principles of State Policy (DPSP). Though DPSP is fundamental to governance, 
it is not justiciable and hence it remains a persuasive policy statement till the 
state is able to implement it as a justiciable right. India recognised that education 
is a non-negotiable human right. Recognising this Supreme Court brought right 
to education within the purview of Article 21 as part of right to education 
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triggered by cases like Mohini Jain, Unnni Krishnan etc. Both cases took 
cognizance of DPSP as persuasive legal instrument. The founding fathers of our 
Constitution provided education of children at different pedestal in the Part IV 
of the Constitution of India which provides that the State shall, within the limits 
of its economic capacity and development, make effective provision for 
securing the right to work, to education and to public assistance in cases of 
unemployment, old age, sickness and disablement, and in other cases of 
undeserved want5, provides that the State shall endeavor to provide, within a 
period of ten years from the commencement of this Constitution, for free and 
compulsory education for all children until they complete the age of fourteen 
years6 and provides that the State shall promote with special care the educational 
and economic interests of the weaker sections of the people, and, in particular, 
of the Scheduled Castes and the Scheduled Tribes, and shall protect them from 
social injustice and all forms of exploitation7 without realising how basic right it 
is and how it affects all other rights. The realisation of its importance in full 
manner took place only after the insertion of Article 21A by the 86th 
Amendment Act of the Constitution of India in the year 2002.  

In Unni Krishnan J.P. v State of Andhra Pradesh,8 the Supreme Court held that 
the right to education flowed from Article 21 of the Constitution of India but the 
parameters of this right, which is not absolute, have to be determined in the light 
of directive principles contained in articles 45 and 41of the Constitution. 
Furthermore, it held that the right to education till the age of 14 years is 
embraced within article 21 and thus it has been held to be a fundamental right. 
After that stage, the State’s obligation to provide education is subject to its 
economic capacity and development.  

In striking the balance between the Directive Principles of State Policy and the 
Fundamental Right the court in Unni Krishnan Case took cognizance of the 
decision of the U.S. Supreme Court in Oliver Brown v. Board of Education of 
Topeka

9
, wherein it was observed: 
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“Today education is perhaps the most important function of state and local 
governments. Compulsory school attendance laws and the great expenditures for 
education both demonstrate our recognition of the importance of education to 
our democratic society. It is required in the performance of our most basic 
public responsibilities, even service in the armed forces. It is very foundation of 
good citizenship. Today it is a principal instrument in awakening the child to 
cultural values, in preparing him for later professional training, and in helping 
him to adjust normally to his environment.” 

The court also took cognizance of Universal Declaration of Human rights which 
has formally recognised education as a human right since its inception because 
education is essentially valuable tool for personal empowerment of humankind. 
Article 26 of the UDHR specifically focuses on three significant educational 
goals: (1) the full development of the human personality and the strengthening 
of respect for human rights and fundamental freedoms; (2) the promotion of 
understanding, tolerance and friendship among all nations, racial or religious 
groups; and, (3) the furthering of the activities of the United Nations for the 
maintenance of peace. 

The right to education as a fundamental right in India is outcome of the roles 
played by various international and regional instruments and also India being 
signatory to these instruments and goals set up therein. The importance of 
education has been recorded in many international instruments. It has also been 
affirmed in numerous human rights treaties and recognised by governments as 
pivotal in the pursuit of development and social transformation.10 The goal of a 
human rights-based approach or human rights perspective to education is 
simple: to assure every child a quality education that respects and promotes her 
or his right to dignity and optimum development. Achieving this goal is, 
however, enormously more complex. The human right to education is a 
fundamental, but limited, right under international human rights law. The right 
to education is high on the agenda of the international community.  

The right to education has been recognised in a number of international and 
regional legal instruments such as treaties, conventions, covenants, charters, 
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general comments, recommendations, declarations, and frameworks for action.11 
It is included in many documents and treaties including: 

• The Universal Declaration of Human Rights (UDHR) is a milestone 
document in the history of human rights which was proclaimed by the 
United Nations General Assembly in Paris on 10 December 1948 
(General Assembly resolution 217 A) as a common standard of 
achievements for all peoples and drafted by representatives with 
different legal and cultural backgrounds from all regions of the world 
for all nations. Since its inception it is one of the foremost declarations 
which gives volume to right to education as a basic human right for all 
by virtue of being a human.12 It is the first global expression of 
universally protecting fundamental human rights. It sets out the right to 
education as a basic human right which is relative right to achieve other 
human rights.  

• The International Covenant on Economic, Social and Cultural 
Rights (1966), was adopted by the United Nations General Assembly 
resolution 2200A (XXI) of 16 December 1966 which came into force 
on 3rd January 1976 is a multilateral treaty. It was adopted considering 
the principles proclaimed in the Charter of the United Nations i.e., 
freedom, justice and peace in the world for the recognition of the 
inherent dignity and of the equal and inalienable rights of all members 
of the human family. Article 13 provides a comprehensive provision on 
right to education. 

• Convention on the Elimination of All Forms of Discrimination 
against Women (1979), adopted in 1979 by the UN General 
Assembly, is often described as an international bill of rights for 
women. It defines what constitutes discrimination against women and 
sets up an agenda for national action to end such discrimination.13 It 
requires States to eliminate discrimination against women by ensuring 

                                                           
11https://www.right-to-education.org/page/international-law(Last visited Aug. 19, 
2020,12:14 PM).  
12https://www.un.org/en/universal-declaration-human-rights/(Last visited Aug. 19, 
2020,12:14 PM). 
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access to education to help to ensure the health and well-being of 
families, including information and advice on family planning among 
other things. The discrimination in education is a violation of rights 
enunciated in the declaration of UDHR. 

• UNESCO’s Education for All (EFA) Declaration, 1990 considered 
education as a tool for development. EFA Declaration, 1990 sponsored 
by the UNESCO, UNDP UNFPA, UNICEF, the World Bank and 
NGOs at the World Conference on Education in Jomtien, Thailand 
aimed for global commitment to provide quality basic education for all 
children, youth and adults and pledged to reduce illiteracy by the end of 
the decade.14 

• Convention Against Discrimination in Education (1960), was 
adopted on the fourteenth December of 1960 at the general Conference 
of the United Nations Educational, Scientific and Cultural Organization 
taking into considerations concerning the different aspects of 
discrimination in education. This convention specifically provides that 
there should not be any kind of discrimination or distinction being based 
on race, colour, sex, language, religion, political or other opinion, 
national or social origin, economic condition or birth, or effect of 
nullifying or impairing equality of treatment in education. And of 
depriving any person or group of persons of access to education of any 
type or at any level; or of limiting any person or group of persons to 
education of an inferior standard; or of Subject to the provisions of 
Article 2 of this Convention, of establishing or maintaining separate 
educational systems or institutions for persons or groups of persons; or 
of inflicting on any person or group of persons conditions which are in-
compatible with the dignity of man. 

• The United Nations Convention on Rights of Child, or UNCRC, is 
the basis of all of Unicef’s work. It is one of the most comprehensive 
convention on children’s rights ever produced and is the most widely-
ratified international human rights treaty in history. It has 54 articles 
that cover all aspects of a child’s life and set out the civil, political, 
economic, social and cultural rights that all children everywhere are 
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entitled to. All the rights are linked and no right is more important that 
another. The right to relax and play (Article 31) and the right to 
freedom of expression (Article 13) have equal importance as the right 
to be safe from violence (Article 19) and the right to education (Article 
28).15 

• The Dakar Framework for Action: Education for All (2000), a 
decade after the EFA Declaration 1990, the international community 
met again at the World Education Forum in Dakar, Senegal and agreed 
on the Dakar Framework for Action – Education for All: Meeting Our 
Collective Commitments (2000), which apart from reaffirming the 
commitment to achieve Education for All by the year 2015 identified 
six key measurable education goals to meet the learning needs of all 
children, youth and adults by 2015. It provides access to complete, free 
and compulsory primary education for all, improving all aspects of the 
quality of education and eliminating gender disparities in primary and 
secondary education and achieving gender equality in education.  

• Convention on the Rights of Persons with Disabilities (2006), UN 
General Assembly Resolution on the Right to Education in Emergency 
Situations (2010),16etc has provisions for the right to education as a tool 
or basic necessity for achieving other rights. The realization of the right 
to education free from all such discrimination, equal access to 
education, free compulsory primary education, secondary and higher 
education, instruction in minority languages, discipline and corporal 
punishment, safe learning environment, rights of parents and legal 
guardians, health and education, and academic freedom are outcome of 
the aforementioned international legal instruments.17 Thus the above 
instruments have been persuasive in making education a fundamental 
right in India.  

Therefore, under mounting pressure to consider right to education as 
fundamental right Justice M.N. Venkatachaliah Committee was set up. This 
                                                           
15https://www.unicef.org.uk/what-we-do/un-convention-child-rights/(Last visited Aug. 
18, 2020, 8:52PM). 
16 Id. 
17https://ijrcenter.org/thematic-research-guides/education/(Last visited Aug. 16, 2020, 
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committee took up the matter of right to education as a fundamental right and 
therefore the 86thamendment to the Constitution of India in 2002, provided right 
to education as a fundamental right in Part III of the Constitution. 

 

III. Conclusion 

Education is an important tool which brings social transformation. Theright to 
education in our country at present day is in full tune with the international 
instruments by virtue of the active role played by the judiciary. The whole right 
to education act which came into effect on 1st April 2010, incorporates and 
reflects the  goals that has been set out in the constitutional mandate of many 
international instruments. The RTE act provides for right of the children to free 
and compulsory education till the completion of elementary education and 
obligation of the appropriate government to provide free elementary education 
and ensure compulsory admission, attendance and completion of elementary 
education to every child in the six to fourteen age groups. It provides for a non-
admitted child to be admitted to an age appropriate class, specifies the duties 
and responsibilities of appropriate Governments, local authority and parents in 
providing free and compulsory education, and sharing of financial and other 
responsibilities between the Central and State Governments. It lays down the 
norms and standards relating inter alia to Pupil Teacher Ratios (PTRs), buildings 
and infrastructure, school-working days, teacher-working hours. It provides for 
rational deployment of teachers by ensuring that the specified pupil teacher ratio 
is maintained for each school, rather than just as an average for the State or 
District or Block, thus ensuring that there is no urban-rural imbalance in teacher 
postings. It also provides for prohibition of deployment of teachers for non-
educational work, other than decennial census, elections to local authority, state 
legislatures and parliament, and disaster relief. It provides for appointment of 
appropriately trained teachers, i.e. teachers with the requisite entry and 
academic qualifications. It prohibits (a) physical punishment and mental 
harassment; (b) screening procedures for admission of children; (c) capitation 
fee; (d) private tuition by teachers and (e) running of schools without 
recognition. It provides for development of curriculum in consonance with the 
values enshrined in the Constitution, and which would ensure the all-round 
development of the child, building on the child’s knowledge, potentiality and 
talent and making the child free of fear, trauma and anxiety through a system of 
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child friendly and child centered learning.18Therefore, education is one such 
ingredient for human being which helps bring peace, eradicate poverty and 
agenda of the 21st century i.e., sustainable development all over the world. It is 
undeniably true that the right to education of the children and realisation of its 
importance as a fundamental right that we find today in India is the result of the 
influence of persuasive legal instruments. Therefore, it is international 
instruments and declarations which helps to mobilize the world communities in 
an effective and efficient ways to realise various social, economic, political, 
civil rights and human rights issues. Time and again the importance of 
persuasive legal instruments is reiterated in one way or the other. Furthermore, 
to meet the challenges of the everyday world the government has passed New 
Education Policy 2020. Recently the new education policy that has been passed 
by the Indian government is similar to the system prevailing in most of the 
educational institutes of USA.19 With the changing world, the change in the 
educational policy is the need of the hour in today’s world. Taking into 
consideration of the persuasive legal instruments is prerequisite for global 
stance. 

 

 

                                                           
18https://www.mhrd.gov.in/rte, (Last visited Aug. 18, 2020, 7:03 PM). 
19MS. SUJATHA RAMESH, DR. K. NATARAJAN, NEW EDUCATION POLICY OF 
INDIA: A COMPARATIVE STUDY WITH THE EDUCATION SYSTEM OF USA , 
INTERNATIONAL JOURNAL OF HUMANITIES AND SOCIAL SCIENCE 
INVENTION (IJHSSI), )||Volume 8 Issue 06 Ser. III || June 2019 || PP 01-
09www.ijhssi.org (last visited Aug. 17, 2020, 3:28 PM). 
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Abstract 

As the society, so the Traditional Knowledge. with the change in society there is a 

change in Traditional Knowledge. Traditional Knowledge is shaped in accordance with 

the time and need of the society. There is a close relation between Traditional 

Knowledge and Social Transformation. With the society evolving towards 

modernization, Traditional Knowledge being a living knowledge which evolves with the 

society and the people is also evolving towards modern knowledge. The nature can be 

regarded as a laboratory where the experiment of the Traditional Knowledge takes 

place. Earlier, Traditional Knowledge was not universal at all, there was traditional 

system of protection and traditional system for the grant of permission to access it but 

now due to globalization, there is more chances of misappropriation and Traditional 

Knowledge is not safe. India is amongst the nations who is very rich in terms of 

Traditional Knowledge and in India, most of the population still depends on Traditional 

medicinal system. With the acceptance of globalization, it is high time India should take 

proper step for the protection of Traditional Knowledge. Traditional Knowledge is 

categorized under the Intellectual Property Rights, and if it is not provided proper 

protection then someone else under the Intellectual Property Rights will protect it and 

the community who owns it will loss the ownership rights.  

The Intellectual Property Rights Law can be regarded as old and with the change in 

time, there should be a sui generis law for the protection of Traditional Knowledge of 

India and her people. With the social transformation, the world is moving towards 

capitalism and this has given rise to lots of Multi – National Corporations and they have 

in many cases been able to take advantage of the legal protection provided by India to 

the Traditional Knowledge. 

Thus, the article will focus on the relation between social transformation and 

Traditional Knowledge, change in the legal system with the change in time for the 

protection of Traditional Knowledge and challenges and issues faced by Traditional 

Knowledge, its holders with the changes that have taken place in the society and India. 

Keywords: Traditional Knowledge, society, social transformation, Intellectual Property 

Rights, Protection. 
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I. Introduction 

Social transformation implies a fundamental change in society, which can be 
contrasted with social change viewed as gradual or incremental changes over a 
period of time. It can be said that Social transformation is the process of change 
that the society under goes due to economic growth, science, technological 
innovations, and war or political upheavals.2 Due to social transformation, the 
lifestyle and interactions of the people can be affected. There are two significant 
concepts by which social transformation can be witnessed, they are culture and 
globalization. In this context, culture3 refers to the distinct way of life a 
particular group of people and globalization refers to the standardization of 
education policies, trade, ideas, music, art and lifestyle around the world.4 Now 
due to so much of social transformation, the world has become a global village 
with the occurrence of the integration of cultures prevailing all around the 
world. 

With decades of social transformation, the concept of ‘Traditional Knowledge’ 
(here in referred to as TK) has gained so much of importance. After the 
establishment of the General Agreement on Tariffs and Trade (GATT), TK has 
become very eminent and it has become the most important subject to discuss. 
Till date there is no definite definition of Traditional Knowledge which is 
accepted universally. Many have defined it regarding their own ideology. In the 
website of World Intellectual Property Organization, TK has been defined as 
“TK is knowledge, know-how, skills and practices that are developed, sustained 
and passed on from generation to generation within a community, often forming 
part of its cultural or spiritual identity”.5 TK can be found in agricultural, 
scientific, technical, ecological and medicinal knowledge, biodiversity-related 
knowledge and in other contexts as well.6 TK is mostly transmitted orally and 

                                                           
2Sharon Omondi, What is Social 
Transformation?,WORLDATLAS,https://www.worldatlas.com/articles/what-is-social-
transformation.html. (last visited Nov. 20, 2019) 
3Culture means the beliefs, morals, laws, customs, and art related to society and it is 
different from one society to another. 
4Sharon, supra note1. 
5
TRADITIONAL KNOWLEDGE, WIPO https://www.wipo.int/tk/en/tk/ (last visited Nov. 
20, 2019. ) 

6
Id. 
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has an ancient roots with the land and the community. Most had defined TK as 
the knowledge of the indigenous communities but now due to the effect of the 
social transformation, another word ‘local’ has been added along with 
‘indigenous’ which opens the field to all the communities that qualify as 
indigenous or local.7The Inter-Governmental Committee (IGC) has defined TK 
as, “TKrefers to knowledge originating from indigenous [peoples], local 
communities and/or [other beneficiaries] that may be dynamic and evolving and 
is the result of intellectual activity, experiences, spiritual means, or insights in or 
from a traditional context, which may be connected to land and environment, 
including know-how skills, innovations, practices teaching, or learning.” The 
most important aspect of this definition and the characteristic that this definition 
has added is ‘dynamic’.8 It means that TK is constantly changing and is being 
adjusted with social transformation.  Thus, TK is a living knowledge that is 
evolving every second, every minute with the social change of the land and can 
be regarded as a modern knowledge. It is in the form of stories, songs, artistic 
expressions, cultural events, beliefs, rituals, laws, languages, agricultural 
practices and know-how relating to architecture, textile-making, fishery, health, 
forest management.9And it is mostly transmitted orally and are in written form 
as well. The holders of the TK regard thisknowledge as a way of their life, as 
their identity, sacred and very secret to them.With the change in time and social 
transformation, the definition of TK has been shaped taking in view the 
definition provided by various scholars, organizations, committees, etc. It 
provides a better understanding with regards to TK. With regards to the present 
scenario, TK can be defined as the knowledge which may consist of 
innovations, creations, and practices developed in an informal or open way and 
may be transmitted from generation to generation held by a community in oral 
or written form.10 

II. Importance of Traditional knowledge 

                                                           
7DR. TOPI BASAR, DR. KANKANA BAISHYA, et al. eds., TRADITIONAL 
KNOWLEDGE AND TRADITIONAL CULTURAL EXPRESSIONS: NATIONAL 
AND COMMUNITY PERSPECTIVES 220 (2019). 
8
Id.at 221. 

9Javier Garcia, Fighting Biopiracy: The Legislative Protection of Traditional 
Knowledge, 18(2) BLRLJ 1, 5 (2007). 
10DR. TOPI, supra note 7. 
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TK is used by the communities at the local level and they depend on the 
knowledge for the purpose of food security, human and animal health, 
education, natural resources management, and other various activities. Such 
knowledge is generated after numerous trials and practices. Such knowledge has 
helped in cracking out the way for medical advancements and treatments of 
various diseases.11 According to Senanayake, “TK has been the basis for 
agriculture, food preparation and conservation, health care, education, and the 
wise range of other activities that sustain a society and its environment in many 
parts of the world for many centuries.”12  Traditional Knowledge is the main 
asset of the poor as they have invested their time, efforts and understanding to 
come up with such knowledge. They have not only come up with such 
knowledge but also have managed and used such understanding for the 
developments of various products. As such knowledge are cost effective and 
useful there is a huge concern regarding the changes that can be brought about 
with the help of such knowledge. Both at national and international level there is 
an increase of gaining insight of such knowledge.  

The importance of the traditional knowledge must not be ignored; the basic 
component of any country’s knowledge system is its TK.  It includes the 
understandings, skills, insight and efforts of indigenous peoples. The 
contributions of the traditional knowledge to global knowledge with regard to 
medicine and veterinary medicine cannot be over looked. Similarly, such 
knowledge’s help in conservation and sustainable use of various biological 
resources. Hence, it is very necessary to recognize the importance of traditional 
knowledge and the holders of such knowledge.  

 In the name of development, TK is being manipulated; the rights of the 
traditional holders are often infringed and disregarded. Development is a 
universal agenda in the present time, but such development must be beneficial to 
all. In most of the countries developments has led to making deep rooted 

                                                           
11TeferiTafa, Harnessing indigenous knowledge for social changes; Oromo indigenous 
social development theories 

definitionhttps://www.researchgate.net/publication/331792068_Harnessing_indigenous_
knowledge_for_social_changes_Oromo_indigenous_social_development_theories_Defi
nition. ,( last visited Nov. 20, 2019). 
12 S.G.J.N. Senanayake, Indigenous Knowledge as a key to Sustainable Development, 
2(1) JAS 87, 89 (2006). 
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poverty and alienation of local people from their environment where they lived 
in harmony for many centuries.  

Indigenous knowledge is a critical factor for sustainable development. 
Empowerment of local communities is a prerequisite for the integration of 
indigenous knowledge in the development process. The integration of 
appropriate indigenous knowledge   systems   into   development   programs   
has   positive   impact   for   it   contributes   to efficiency and effectiveness of 
sustainable development. Indigenous knowledge, like any other knowledge, 
needs to be constantly used, challenged, and further adapted to the evolving 
local contexts when it used in development program. 

The use of TK is being made as the need of the society is changing. With 
introduction of various inventions which as more negative impacts than positive 
ones, the researchers and scientists are looking for environment friendly 
practices that the indigenous peoples have been using. This shift of interest on 
the TK has a negative impact on the rights of the TK holders. Though such 
inventions are undertaken for the betterment of the life of the people, but the 
knowledge holders being a part of the society, their rights over such knowledge 
must be recognized. 

III. The Role of Traditional Knowledge in Social Innovation 

Social innovations are impossible without the inputs of TK. There is always 
help taken from the traditional way of life for dealing with the new problems. 
Likewise, creating new solutions to problems is embedded in traditional 
practices.13TK has helped in developing new drugs, new technologies, etc. TK 
based on agriculture has helped the farmers to increase products as well as 
conserve the soil. The traditional practices had no ill impacts. Apart from 
agricultural sectors, the role of TK on economic sectors is also being 
recognized.  A whole range of industrial products are dependent on or use of TK 
in numerous ways. To name few are the pharmaceuticals, house hold goods, 
cosmetic products etc. The contributions of TK on health care cannot be 
forgotten. According to the World Health Organization (hereafter referred to as 

                                                           
13Melissa Herman, The Critical Role of Traditional knowledge in Social Innovation, 
STANFORD SOCIAL INNOVATION REVIEW, 
https://ssir.org/articles/entry/the_critical_role_of_traditional_knowledge_in_social_inno
vation  ( last visited Nov. 21, 2019). 
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WHO), the majority of the world’s population are dependent on medicinal 
plants that have traditional method of use. There are numerous instances where 
TK based on medicinal uses have helped in development of new drugs. The 
WHO estimates that 25% of modern medicines are made from plants that were 
first used traditionally. Apart from medicinal benefits, traditional knowledge has 
also helped in dealing with food security during various natural calamities. The 
indigenous peoples have lived in close with the nature and understand the 
behavior and changes that takes place in the surroundings. They have acquired 
unique knowledge about the use of wild flora and fauna and most of which are 
not known to the people who live away from the natural ecosystem. With recent 
biotechnological advancement and molecular genetics, particularly in the gene 
transfer technology have opened new vistas and assumed unlimited power to 
exploit the genetic resources of the biodiversity. As a result, the potential and 
actual economic values and genetic materials are increasing rapidly and 
stimulated international trade in genetic resources commonly known as ‘bio-
trade’ which soon led to ‘bio-piracy’ or ‘gene piracy’.14 

Communities have understood their natural surroundings and hence, adopted 
agricultural, fishing  practices and also the change in the climate etc. TK 
developed in ancient times can be used to treat various problems that are faced 
in recent times.15  The present-day inventions though helpful have various side 
effects, either to human health or to the environment. But the traditional 
knowledge has been developed by studying the environment and the needs of 
various species and hence is more sustainable.16 Traditional knowledge strives 
for sustainable development. A society needs development but such 
development must be a sustainable one. But there is a constant erosion of 

                                                           
14PalpuPushpangadan, Varughese Georgre&Manikantan Ambika Chithra, The 
Importance of Traditional Knowledge, Intellectual Property Rights in Benefit Sharing, 
GAVIN PUBLISHERS https://www.gavinpublishers.com/articles/Review-
Article/Current-Research-in-Complementary-Alternative-Medicine-ISSN-2577-
2201/The-Importance-of-Traditional-Knowledge-Intellectual-Property-Rights-in-
Benefit-Sharing. ( last visited Nov. 21, 2019). 
15Ashish Kothari, Traditional Knowledge and Sustainable Development, 
INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT 
PM).https://www.iisd.org/pdf/2007/igsd_traditional_knowledge.pdf. ( last visited Nov. 
21, 2019). 
16
Id. 
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Traditional knowledge. Without strong policies and programs recognizing the 
rights of traditional holders it is difficult to provide protection to the same. 

Traditional knowledge also plays an important role in preservation of cultural 
heritage of any community. As the knowledge has been passed through 
generations, the values as well as the unique characteristics of any culture is also 
transmitted. Such knowledge reminds and also provides as identification to any 
cultural groups.17 The importance of the cultural heritage is also explained by 
the traditional knowledge. As such knowledge provides an insight to the values 
and importance of such place or practices. Similarly, environment is very 
important to every society, right to live in a clean environment is s right 
recognized under constitution of various countries. Traditional practices have 
always taken keen interest in preservation and protection of the environment. 
With various biotechnological inventions, there is negative impact on the 
environment and the societies. Hence, the traditional practices for preservation 
and conservation of environment must be recognized for the betterment of the 
society because without environment or biological resources life on earth is 
impossible.  

Apart from above mentioned contributions, traditional knowledge has numerous 
applications. But with rapid industrialization, globalization there is tremendous, 
misappropriation and erosion of traditional knowledge. Such erosion and 
misappropriation have not only an impact on the rights of traditional knowledge 
holders but also on the society that we live in. There is a need to recognize the 
importance of TK and also to acknowledge the rights of the traditional 
knowledge holders as the inventors of such knowledge. 

 

IV. Protection of Traditional Knowledge in India  

With the growing commercial use of TK has made it vulnerable to misuse and 
misappropriation by the third parties. There is a constant debate going on for 

                                                           
17DondeTrabajamos, The Power of Traditional Knowledge; how it is helping to preserve 
Cultural Heritage, the Environment and provide Income for Local Communities in 

Mozambique, MDGIF, http://www.mdgfund.org/es/node/1609, ( last visited Nov. 21, 
2019). 
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efforts towards adapting to the changing requirements.18 The National 
Intellectual Property Rights Policy, 2016 recognizes that there is ‘considerable 
unexplored potential for develop, promoting and utilizing traditional knowledge 
of India’. It also lays the importance on acknowledging the inputs of the less 
visible Intellectual property generators like the traditional knowledge holders. 
Similarly, AYUSH19 Policy 2002, and the draft AYUSH Policy 2016, supports 
promotion of the Traditional Medicine industry. Such initiatives act as a move 
for protection and recognition of TK and also the rights of TK holders. Apart 
from medicinal knowledge there are various traditional agricultural techniques, 
the local communities have used their understandings and identified valuable 
genes and traits in crops ad maintained them over centuries.20Though, there is 
no particular legislation for protection of TK and the rights of the holders but 
there are certain legislations that indirectly protect the TK.  

IV.I. The Forest Conservation Act, 1980 

Under the Act, there are restrictions made on the de-reservation of forest or use 
of the forest land for non-forest purpose without the approval of the Central 
Government.21 The legislation is a strict one and, in a way, provides for 
conservation and protection of medicinal plants. 

IV.II. The Protection of Plant Varieties and Farmers’ Rights Act, 2001 

The Protection of Plant Varieties and Framers’ Rights Act, 2001 has been 
enacted as a sui generis act, as mentioned under the “Article 27 (3)(b)”22 of the 
TRIPS Agreement. The Act recognizes the role of farmers as cultivators and 
conservers, and also acknowledges the contribution of traditional, rural and 

                                                           
18
Protection of Traditional Knowledge in India, RESEARCH AND INFORMATION 

SYSTEM FOR DEVELOPING COUNTRIES, 
http://www.ris.org.in/fitm/sites/default/files/Scooping%20Paper%20No%202.pdf. ( last 
visited Nov. 19, 2019). 
19Ayurvedic, Yoga and Naturopathy, Unani, Siddha and Homeopathy. 
20Melissa, supra note12. 
21The Forest Conservation Act, 1980, No. 69, Acts of Parliament, 1980 (India). 
22Article 27 (3) (b) of TRIPS Agreement states that “Members may also exclude from 
patentability: Plants and animals other than micro-organisms, and essentially biological 
processes for the production of plants or animals other than non-biological and 
microbiological processes. However, Members shall provide for the protection of plant 
varieties either by patents or by an effective sui generis system or by any combination 
thereof”. 
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tribal communities in the country’s agro-biodiversity by making provisions for 
benefit sharing and compensation and also protecting the traditional rights of the 
farmers.23 

Under the Act, the Protection of Plant varieties and farmers rights’ Authority is 
formed. It is an agency that is concerned with protection of TK. The main 
function of the Authority is documentation, indexing and cataloguing of 
farmers’ varieties; registration of extant varieties; maintenance of the National 
Gene Bank, and lastly, recognizing and rewarding farmers, community of 
farmers for conservation and improvement of plant genetic resources of 
economic plants and their wild varieties.24 

IV.III. The Biological Diversity Act, 2002 

The Biological Diversity Act, 2002 was enacted to fulfill India’s obligations 
towards Convention on Biological Diversity. The biological diversity Act is 
regarded as an important legislation in India for protection of TK.  The 
Biological Diversity Act, along with the Biological Diversity Rules, 2004 and 
the Guidelines on Access to Biological Resources and Associated Knowledge 
and Benefits Sharing Regulations, 2014, indirectly recognizes the rights of the 
indigenous communities and the knowledge that they hold. There are no specific 
provisions that refer to TK per se, but the biological resources associated to TK 
are mentioned.  

Among different provisions the access and benefit sharing provisions under the 
Biological Diversity Act must be taken into consideration. Under the Act, 
provisions are laid down for benefit sharing that arises out of the utilization of 
the biological resources.25  The National Biodiversity Board has the power to 
regulate activities and also to issue guidelines for benefit sharing. Similarly, the 
Biological DiversityAct also provides provisions for access of biological 
resources. the provisions lay down the conditions under which persons, 
commercial firms, and other institutions can access biological resources 
available in Indian and also the knowledge that is associated with biological 

                                                           
23 Protection of Plant Varieties and Framers’ Right Act, 2001 sec.39,41. 
24Melissa, supra note12. 
25The Biological Diversity Act, 2002 Ch. IV, V, VII, XII. 
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resources, for research or for commercial utilization or for bio survey and bio 
utilization.26 

IV.IV. Schedule Tribes and Other Traditional Forest Dwellers (Recognition 
of Forest Rights) Act, 2006 

The Schedule Tribes and Other Traditional Forest Dwellers (Recognition of 
Forest Rights) Act, 2006 is an Act that aims to provide forest rights and 
occupation of forest land in forest dwelling Schedule Tribes and other 
traditional forest dwellers, who have been residing in such forest s for 
generations. The Act also recognize the right to intellectual property and 
traditional knowledge related to biodiversity. 

IV.V. Patent Act, 1970 (Amendment Act, 2005) 

The Patent Act, 1970,provided exclusive right to the inventor for his invention. 
Patent Act of 1970 excluded patentability of genetic resources but Patent Act as 
amended in 2005 under section 10 makes it mandatory for applicant to disclose 
the source and geographical origin of biological material in the patent 
application. The said Amendment Act aims to provide protection to traditional 
knowledge of the indigenous community but the Act does not provide any 
provision to oppose a patent application or to revoke a patent granted on the 
ground that the traditional knowledge is used without the prior informed consent 
of the community.  

IV.VI. The Geographical Indications of Goods (Registration and 
Protection) Act, 1999 

Geographical Indications (hereafter referred to as GIs) are signs that identify 
goods originating in a specific locality, region or territory, and enjoy certain 
quality, reputation or characteristic adducible to the geographical origin.27 The 
Act facilitates protection of collective rights of the rural and indigenous 
communities and their traditional knowledge. By registering an item which is 
the product of TK as Geographical Indication, it can be continue to be protected 
indefinitely by renewing the registration when it expires after a period of ten 

                                                           
26 The Biological Act, 2002 (Act 18 of 2003), Ch. II. 
27Agreement on Trade Related Aspects of Intellectual Property Rights, art. 22. 
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years.28The Act also prohibits registration of a GI as a trade mark,29 thereby 
preventing misappropriation of traditional knowledge in public domain by an 
individual as a trade mark.  

IV.VII. The Trade Marks Act, 1999 

Trademarks are indications of distinctiveness that a trade mark holder may affix 
on a product for which that mark is registered. But the protection of TK under as 
trademarks is difficult. There is little scope of protection of TK under this Act.  

IV.VIII. Traditional Knowledge Digital Library 

India has adopted one of the defensive protection of TK through the 
development of a digital database in the form of the Traditional Knowledge 
Digital Library (TKDL) in 2001. This initiative was taken by India to protect 
Indian traditional medicinal knowledge from misappropriation at International 
Patent Offices. It has converted Indian Systems of Medicines like Ayurveda, 
Siddha, Unani and Sowa Rigpa, even Yoga into five different languages, 
namely, English, Japanese, French, German and Spanish through information 
technology tools.30 

As there are numerous protection measures for the rights of the creator or 
inventors, the same should be made for the TK holders. There are numerous 
cases of misappropriation of the TK. The lack of documentation is one of the 
major causes for misappropriation.  

 

V. Impact of Social Transformation in Traditional Knowledge 

It is a known fact that one of the concepts of social transformation is 
globalization and globalization is one of the most dreadful challenge to the TK. 

                                                           
28The Geographical Indications of Goods (Registration & Protection) 1999, (Act 48 of 
1999), sec.18(1). 
29The Geographical Indications of Goods (Registration & Protection) 1999, (Act 48 of 
1999), sec.25. 
30
About TKDL, TKDL 

http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.( last visited 
Nov. 21, 2019). 
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There are numerous laws which protect certain aspects of TK but have failed to 
provide complete protection to it. TK has now become the victim of effects of 
globalization. Biopiracy and misappropriation are the effect of globalization 
which has hampered the TK of India and other developing countries severely. 
Cases regarding Neem, Turmeric, Haldi, Basmati rice, Karela, Indian Gingseng 
– Ashwagandha, Pudina and Kalamegha, Narcissus tazetta, Bt Brinjal, Jeevani, 
Asian chick pea, Ginger, Monsanto’s wheat patent, Monsanto’s biopiracy of 
Indian Melons, Monsanto’s Biopiracy of climate resilence, ConAgra’s 
Biopiracy claim on atta, Phyllanthusniruri, Aloe Vera, Syngenta’s attempt at 
Biopiracy of India’s rice diversity are the living example which give a clear cut 
view that with the social transformation that had taken place and is taking place, 
the Intellectual Property Rights legislations of India are not strong enough to 
protect the Traditional Knowledge of its own land and people. These laws are 
aged old and cannot be regarded as of global standards which has given 
advantages to the Multi – National Corporations to exploit and misappropriate 
the Traditional Knowledge. 

The social transformation that India has under taken demands better protection 
to the Traditional Knowledge of India and her people, in fact a legislation which 
shall be enacted keeping in view the present scenario of the world as well as 
India. Keeping in view the social transformation of India and the world, the 
Kerala Government has come up with Intellectual Property Rights Policy of 
Kerala, 2008, vide Government Order (P) No. 4/2008/Law for the protection of 
Traditional Knowledge of Kerala. This policy is the need of the hour as it covers 
and protects the whole aspects of the Traditional Knowledge of Kerala and the 
communities that lives there. The Lok Sabha Member of Parliament from 
Kerala, Mr. SashiTharoor has presented a bill, ‘The Protection of Traditional 
Knowledge Bill 2016’ which will provide protection, preservation, promotion 
and development of the Traditional Knowledge of India and her people.31 But 
according to this Bill, either the State or the Central Government shall be the 
custodian of the whole Traditional Knowledge, even those Traditional 

                                                           
31
Shashi Tharoor to move bill on traditional knowledge, DECCAN CHRONICLE 

(November 21, 2019, 6: 35 AM), https://www.deccanchronicle.com/nation/current-
affairs/090317/shashi-tharoor-to-move-bill-on-traditional-knowledge.html. 
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Knowledge which are practiced and preserved by specific community or 
institution or a family32 which seem to be the biggest flaw of this Bill. 

There is a need for sui generis legislation for the protection of Traditional 
Knowledge and this legislation should take into consideration the sentiments of 
the Traditional Knowledge holders as it means a lot to them. The main reason 
for the misappropriation of Traditional Knowledge is lack of awareness. With 
the social transformation that has taken place, the citizens of India are unaware 
about the importance of their Traditional Knowledge, misappropriation, 
biopiracy and exploitation of their Traditional Knowledge. There is a huge gap 
between the Traditional Knowledge holders and practitioners and the 
Government policies. The customary laws of the indigenous peoples and local 
communities has to be codified and shall be taken into consideration when the 
policies regarding Traditional Knowledge are enacted by the Government. And 
to spread aware the Government through various NGOs, groups, etc., should 
carry awareness programs, distribute pamphlets, booklets, brochures regarding 
it.  

 

VI. Conclusion 

Social Transformation plays a vital role in shaping the Traditional Knowledge. 
It has given the status of dynamic from static to the Traditional Knowledge. 
Traditional Knowledge evolves with time and the need of the society. With the 
social transformation that India has taken along with the world, the need for the 
protection, preservation and utilization of the Traditional Knowledge of the 
indigenous and local communities have become eminent and gained importance. 
With the advent of globalization, every nation is gradually turning towards 
capitalism and this has turn everything into economic commodity. Even the 
Traditional Knowledge which the indigenous peoples or the local communities 
have preserved, nurtured, sustainably developed and have been passed on from 
generation to generation within a community, is also being measured in terms of 
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Protection of Traditional Knowledge Bill-a failure, INTELLECTUAL PROPERTY 

PRIMER  http://www.intellectualpropertyprimer.com/protection-traditional-knowledge-
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money. Traditional Knowledge to the indigenous peoples and local communities 
is their identity, it is of great importance to them, it is their wealth. The reason 
there is drinking water, food, green environment and such is due to TK. The 
older people have protected and preserve the nature through festivals, taboos, 
etc., and saved it for future generation. It is said that within this few decades, the 
resource from the earth has been used much more than it had been used within 
100 years before. Traditional Knowledge provides a sustainable development in 
every field and India being very rich nation in TK should use it for the 
betterment of the society. The laws which are present for the protectionTK in 
India are often regarded as incapable andshould focus on the sui generis 
legislation for its protection. Until and unless there are no proper protective 
measures, the TK holders can be regarded as intellectual fools as their rights are 
not fully protected. There is so very less regarding the awareness among the 
people of India. Until and unless the people are not aware regarding the TK and 
its importance, all the effort made by the Government will just be in papers. 
Awareness is very essential along with the learning of the importance of the 
Traditional Knowledge. One of the ways to spread awareness is the celebration 
of “Traditional Knowledge Day” all over the country. When laws for the 
protection of TK is enacted, the sentiments of its holders should be taken into 
consideration and their customary lawsshouldbereferred and codified. If India 
does not protect itsTK, then some Multi-National Corporations or such will 
claim rights over it and protect it like in most biopiracy cases. With the change 
in time, there will be change in the TK as it evolves with time. Respect to TK is 
protection to Traditional Knowledge. 
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Education as an Instrument of Social Change in India  
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Abstract 

Education is a powerful and effective instrument of social change and social 

development. Social change is a gradual but inevitable process that occurs when the 

existing social system or network of social institutions fall short of fulfilling the needs of 

society. And also when there are new needs, new discoveries and inventions and 

evolving thought processes in society. Education is a major vector in society, but 

previously it was largely allocated a conservative role; its main function being 

familiarization of new generation with the ways of the world so as to maintain and 

preserve social order. During times of rapid social change, such as the first and second 

half of the 20th century, as well as that of 21st century, the role of education in the 

service of the nation is emphasized. During times of comparative prosperity and peace, 

experimentation in education becomes possible and is supported, and more realistic as 

well as idealistic goals, can be pursued. But the most fundamental and significant role 

that education plays is in the ideological and moral spheres. Social changes are a result 

of a multitude of changes in social, national and international factors. Widespread 

education can initiate and channelize social changes by bringing about a change in the 

very outlook and thought pattern of individuals. This paper discusses how education 

certainly can bring about changes in the pattern of social relationships and progress. It 

also analyses the nature and causes of social change and how education causes it and is 

altered by the same. 
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I. Introduction 

Education has a great social importance especially in the modern, complex 
industrialized societies. It is one of the concrete sources from which one gets 
information and knowledge. It affects the society. The role of education as an 
instrument or agent of social change and social development is widely accepted 
in the present society. Society needs to change from time to time for its own 
prosperity and development. Social change may include changes in nature, 
social institutions, social behaviours, or social relations. Change means 
accepting new ideas leading to evolution and development. Social change takes 
place as a result of many types of changes that takes place in the social and non-
social environment. Change is inevitable in a society. Education in every sense 
is one of the fundamental factors of development. No country can achieve 
sustainable economic development without substantial investment in human 
capital. Education enriches people’s understanding of themselves and world. It 
improves the quality of their lives and leads to broad social benefits to 
individuals and society. Education is an instrument on social change and 
development which constitutes an essential input into the development process 
itself. The role of education in the development of human resources in 
particular, requires hardly and emphasis. Education raises people’s productivity 
and creativity and promotes entrepreneurship and technological advances. 
Additionally, it plays a very crucial role in securing economic and social 
progress and improving income distribution. Education plays a major role in 
eradicating poverty by granting access to different employment opportunities. 
Education system needs to be upgraded time to time to incorporate desired 
changes in order to cope with the present changes in the society. Education 
system should be made more practical rather than providing mere theoretical 
knowledge. Rather than learning only the theoretical aspects practical 
knowledge should be provided. The use of information and communication 
technology (ICT) brings about a powerful learning environment and it 
transforms the learning and teaching process in which students deal with 
knowledge in an active, self-directed and constructive way (Volman and Eck, 
2001). ICT is not only considered as a tool, which can be added for existing 
teaching methods but also nowadays ICT is seen as an important instrument to 
support new ways of teaching learning process. In this 21st century, the term 
“technology” is an important issue in many fields including education. This is 
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because technology has become the knowledge transfer highway in most 
countries.2 

 

II. Education and Cultural Change  

All cultures are inherently predisposed to change and, at the same time, to resist 
change. There are dynamic processes operating in a society that encourages the 
acceptance of new ideas and changes. When changes take place for progress 
they are readily accepted by the society for its well-being. Within a society 
cultural changes take place as a result of diffusion which is the movement of 
things and ideas from one culture to another. Culture loss is an inevitable result 
of old cultural patterns being replaced by new ones. In this process major 
changes take place which lead to progressive changes for the welfare of the 
society. Education can cut down the thick roots of traditions, superstitions, 
ignorance and backwardness etc. When diffusion takes place the form of a trait 
may move from one society to another but not its original cultural meaning. 
Within a society, processes leading to change include invention and culture loss. 
Inventions may be either 4 technological or ideological which include 
inventions of new tools, scientific instruments or transportation methods etc. or 
invention of new mathematical theorems. Education can prepare the society for 
the cultural imbalances that inevitably characterize the social transitional 
situation, and should endeavour to prevent, as far as possible, shocking 
conditions, and, during the long transitional phase, it can discipline the people to 
withhold immediate gratification in the interest of future inputs for the 
furtherance of the long-range plans of modernization. Education and social 
change Social change means change in social structure: the nature, the social 
institutions, the social behaviour or the social relations of a society, community 
of people, and so on. Education and social change are interrelated. Both are 
equally important for the growth and development of a society.3 Education and 
social change is a two-way process. While education is responsible for 
preservation, transmission and dissemination of the whole culture, social change 
is the instrument and precondition of educational thought. Education initiates 
                                                           
2Dudeney, G. The Internet and the language classroom (Vol.X). Cambridge: Cambridge 
University Press. 
3Agarwal,Pawan.Indian Higher Education:Envisioning,( The Future.Sage India,2009) 
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the social change and gives them direction and purpose. Education prepares the 
individual for social changes. Education determines the nature of social changes, 
which ought to be brought about. Education is the most powerful instrument to 
bring about social revolution. Education for all, at all levels, and at all ages of 
children is the only remedy to bring about the desired social change in any 
society. The relationship between education and social change takes a dual 
form-education as an instrument and education as a product. Education as an 
instrument is used as a means for bringing about desired changes in the society 
and in the latter case changes in the educational structure follows as a 
consequence of changes which have already taken place in the society.4 

There are three types of relationship between education and social change which 
are as follows:  

1. Education as a Necessary Condition of Social Change Historical 
experience of advanced countries has shown that for any social 
revolution education is the pre-condition. Illiterates remain satisfied 
with their existing conditions and feel that they are destined to be what 
they are. They never bother to exert to bring change in their present 
social and economic conditions. They are guided by orthodoxy, 
traditions and fate rather than by rationality in their actions. Education 
helps people to make them rational in their thinking and approach. 

2.  Education as an Outcome of Social Change There is inter-dependent 
relationship between education and social change. On the one hand it 
brings change in social conditions. On the other hand it is influenced by 
social change, which means social change helps spreading education. 
Education follows social change. It has its place before and after social 
change First come social changes and then teaching process is changed 
according to those social changes. Education system changes according 
to the needs of society.  

3.  Education as an Instrument of Social Change Education as an 
instrument of social change means how education helps people to bring 
social change. Education changes the outlook and the tradition approach 
towards social and economic problems. It sharpens the skills and 

                                                           
4P.R.Gopinathan Nair, Primary Education, Population Growth and Socio-Economic 
change, New Delhi, 1981 
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knowledge of the children. Technical education helps in the process of 
industrialization which results in vast changes in society. Education not 
only preserves the cultural traditions i.e., customs, traditions and values 
etc. of the society but also transmits them to the next generation. It also 
motivates the children to adopt new pattern in order to remain dynamic 
and forward looking. Education fulfils the needs of the society and 
propagates such ideas which promote social changes in all fields of life.5 

Society has undergone vast transformation through several ages. New ideas 
have emerged and social changes have been brought about by both individual 
and collective actions. Changes in a society are inevitable due to the existence 
and amalgamation of different cultures, languages and religions in a society. As 
a result of these social change cultural changes takes place. Social change is an 
alteration which occurs in the structure and functions of social organizations of a 
society which is a part of cultural change. 

 

III. Factors Leading to Social Changes 

The stimulating factors which are responsible for bringing about social changes 
in a society are the following Demographic Factors: Changes in the size and 
composition of the population are undoubtedly a very important factor leading 
to social change. The rapid growth of population brings about many changes in 
the standard of living as well as changes in the social structures and organization 
of the society. 6 Biological Factors: Due to the problem of conflict between 
generations there is always a scope for new patterns to emerge. No new 
generation ever exactly reenact the social life of its predecessor leading to 
rejection of some aspects of social life while acceptation and innovation of some 
others. Technological Factors: Technological developments play an important 
role in societal changes as they transform the structure of the whole society. 
These rapid technological advancements bring about many changes in the 
attitudes, beliefs and even in traditions of the society. Natural Factors: Man can 
never have complete control over nature as none can claim to regulate the 
weather which greatly affects our mode of thinking, traditions, customs, eating 
habits, clothing, etc. Moreover it is difficult to achieve technological 
                                                           
5 Ram Ahuja ,Society in India concepts, Theories and Recent Trends. (5th ed.),(Rawat 
Publications, New Delhi, 2005). 
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developments in a country lacking in the natural resources. Legislations: Law is 
dynamic. It brings about social change by influencing behavior, beliefs and 
values. Psychological Factors: Human nature always wants a change. He does 
not want to be tied to the same environment, same customs, traditions and same 
cultural values. Human beings welcome innovation for the development and 
betterment of the society. As a result of these changes modernization takes 
place.6 

 

IV. Functions of Education as an Instrument of Social Change 

 Education fulfils the needs of society and propagates such ideas which promote 
social change in all fields of life. In this way, education becomes a social 
process by means of which society moulds children according to its needs and 
approved patterns of behaviour. Functions of education as an instrument of 
social change are as follows: 

(1) Stabilizing Eternal Values : Education protects eternal values, saves 
them from pernicious effects of social changes and promotes their 
knowledge and acceptance in such a manner that inspite of social 
changes, people in general keep faith in these values. In our society such 
eternal values are of moral and spiritual nature. Education should 
protect, preserve and promote these values. 

(2)  Increasing the Areas of Knowledge Education promotes in the 
individuals the capacity to increase the scope of knowledge more and 
more for their benefit. It opens new areas for investigations and 
researches, which bring about desirable changes in material as well as 
non-material aspects of culture. Thus education prepares ground for the 
advent of social change. 

(3)  Leadership Role in Social Change Education provides leadership in 
social change. Education makes people capable to initiate and guide for 
needed social changes by fighting successfully against social evils, 
customs and blind traditions. Thus, people become capable for realizing 

                                                           
6 Zimmerman, B. J., & Martinez-Pons, M. (1988). Construct Validation of a Strategy 
Model of Student Self  Regulated Learning. Journal of Educational Psychology, 80(3) 
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their own true personality to the full and promote social welfare to 
greater and greater extent.7 

(4) Evaluation of Social Change Education lays down the required 
standards and criteria of values with reference to which this process of 
evaluation takes place effectively, and only after that, desirable social 
changes are propagated where the undesirable ones discarded. 

(5) Education Accelerates Social Change Education tries to banish social 
evils, blind customs and traditions through various social reformation 
projects, political movements, social service schemes and also tries to 
bring in ‘needed social changes and reforms. 

(6) Education Prepares People Mentally for Social Change It prepares the 
mentality of people to welcome and adopt desirable social changes 
easily. It may be noted that people will welcome and adopt any 
technique or pattern only when they become convinced of its utility and 
desirability. Education, thus structures a wholesome and conducive 
environment for these social changes to become acceptable to all. It tries 
to remove the mental 8 reservations and complexes in the minds of 
people which obstruct the progress of change. Education provides 
necessary training in skills and occupations and thus produces the 
needed competent personnel for manning the different specialized jobs 
in modern industry, business, educational and research establishments 
and other secondary associations. Education is expected to change the 
values and attitudes of the people for the betterment of the society.8 

 

V. Role of education in society 

 Education has a great social importance especially in the modern, complex 
industrialized societies. The main social objective of education is to complete 
the socialization process. The school and other institutions have come into being 
in place of family to complete the socialization process. Education acts as 

                                                           
7 7 T.K.Oommen, Stratergy for social change, A study of untouchability, EPW, Vol.III, 
dated 22nd January, 1968 
8 Karuna Ahmad, Towards a study of Education and Social change, EPW, dated 27th 
January, 1979 
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integrative force in society by communicating value that unite different sections 
of society. The family may fail to provide the child the essential knowledge of 
the social skills and values of the wider society. Education helps the child to 
develop the inborn potentialities of child providing scope to develop. Education 
helps to modify the past behavior through learning and through different 
agencies of education. Education aims at the all-round development of child-
physical, mental, social, emotional, and spiritual. After completion of education 
the child can earn its livelihood getting proper education, which has 
productivity. The education should be imparted according to the own interest of 
the child. The whole personality of the child is developed physically, 
intellectually, morally, socially, aesthetically and spiritually. He is recognized in 
the society. 

VI. Education in the Present Time 

 There is no denying the fact that India, in the last six or seven decades , has 
given to the world a great number of number of scientists, academicians, 
intellectuals, innovators, professionals and technocrats who have not just 
excelled in their fields but also made a mark at the international levels. The 
present era is, however an era of great change and rapid technology that is 
changing every facet of life—and has posed some challenges as well as puzzles 
before Education. Today, it is a world of high competition and career focused 
individuals-both men and women-like never before. Now education has closely 
come to be synonymous with employability. And modern technology is the 
indispensible tool that is used heavily to give, provide and receive education. 
However,besides being employment-oriented, education should also aim at 
making modern technology accessible, acceptable and usable. India has a huge 
pool of population .Instead of viewing the growing population as a liability; it 
should be changed into an asset and an instrument to boost economic and social 
and growth. This can be done only through human development, which in turn 
is possible only by education .9 And this is where the challenges before the 
present educational system begins. The present education system needs some 
changes to fulfil the above goals. Some deficiencies in the present education 
system may be described as follows: (1) The present education generates and 
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fortifies, but only partially, the type of knowledge that is relevant and pertinent 
to our changing society. 2) Technology associated with a particular stream of 
knowledge maybe inappropriate to the present stage of development in India, in 
terms of its employment potential or investment, or its widespread utility. 
(3)The present information, speed, and vocation -centred education has 
completely failed to provide value framework which is vital to preparing honest, 
sincere, and conscientious citizens—who eventually take the country to the path 
of peace and progress. Education is a means as well as end by itself. It is not and 
it should not be a guarantee to achieve high status and higher positions to all 
people—nor can that be possible. But certainly it could be a facilitator to a 
quality life –to the means to provide all the basic amenities of a comfortable 
living, so that once, these are fulfilled, man can think of and work towards 
attaining self actualization, which is the ultimate aim of education .Moreover, in 
the rudimentary form, education also helps achieve social mobility. It also plays 
a significant role in equalizing opportunities in many ways, some of which 
are— (1) By making it possible for all those who have the desire to be informed 
as well as enlightened citizens of their country, to receive and be benefitted by 
education. (2) By promoting a scientific and objective outlook. (3) By creating a 
social environment of acceptance of and mutual tolerance towards various 
religions, languages, castes, class, etc. (4) by providing equal opportunities of 
social mobility to all individuals in society.10 

 

VII. Modernization of Education in India: Problems 

 The path of modernization of education in India may be paved with many 
difficulties. India is marching on the path of economic development within the 
framework of a free and democratic society and therefore it cannot adopt 
authoritarian means to modernize education. Firstly, the centre needs to get the 
consent of the states and each state has to get the same from its elected 
representatives in their legislative assemblies before introducing any major 
change in the allocation of resources for introducing changes in educational 
system . Secondly, India is as yet a developing nation, with limited resources, 
which are directed primarily to meet the basic needs of its huge population. But, 

                                                           
10Mathur  SS. A Sociological Approach to Indian Education,(Vinod Pustak Mandir, 
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it can avail assistance from advanced and prosperous countries and international 
agencies like UNESCO which have specially developed programmes to assist 
educational development in developing countries. However, the fact that this aid 
may not be sufficient should be taken into account. Thirdly, India is a land of 
diversities. India has mixed economy, where modern means of production and 
modern practices co exist with traditional and orthodox and even outdated 
practices and beliefs, and at many places. The same is true of thoughts and 
value-system as well as life styles of its citizens. The tribal, rural and urban 
groups in India show extremely wide contrasts in their physical and social 
conditions of living. Such extreme varieties and contrasts in society pose a great 
challenge in formulating and implementing a uniform system and curricula in 
the sphere of education. The aims, methods and objectives of education which 
may be beneficial for one group may be worthless for the other; and vice versa. 
Lastly, in Western societies, economic development and modernization 
preceded political and social modernization. Consequently, in their educational 
planning and development, they could lay more emphasis on the needs of the 
individual than on the economic needs of the country. But India, being largely 
agricultural and monetarily challenged, to a great extent, has to put the 
economic needs of the country at the fore before it can embark on a journey to 
social and individual development, which is brought about only through 
education. Hence in a country like India, the majority of resources and capital 
cannot be spent with a free hand on new and innovative and expensive 
educational programmers that are not productive in realizing immediate 
economic gains. Thus, the Indian education system needs a complete overhaul 
through proper legislation and its effective implementation. Legislations should 
be made taking into account the regional diversities, advances in technology as 
well as cultural and social temperament of each state. The masses should be 
made aware of the new developments, their accessibility, their utility and 
benefits.11 

 

VIII. Judicial Contribution towards Right to Free and Compulsory 
Education 

                                                           
11 Ram Ahuja ,Social Problems in India. (2nd ed.). (Rawat Publications, New Delhi, 
2005). 
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The judiciary showed keen interest in providing free and compulsory education 
to all the children below the age of 14 years. In the year the Supreme Court of 
India decided two Public Interest Litigation cases i.e. Mohini Jain and 
UnniKrishnan12 case in which the court enforced right to education. In reality, 
both cases concerned the impact of certain state laws on private educational 
institutions of higher learning, the court took the opportunity to develop a 
precedent that also governed the public provision of elementary education. In 
Mohan Jain vs. State of Karnataka13,  popularly known as the ‘capitation fee 
case’, the Supreme Court has held that the right to education is a fundamental 
right under Article 21 of the constitution which cannot be denied to a citizen by 
charging higher fee known as the captivation fee. The right to education flows 
from right to life. In the instant case the petitioner had challenged the validity of 
a notification issued by the government under the Karnataka Education 
Institution (Prohibition of Captivation Fee) Act 1984 passed to regulate tuition 
fee to be charged by the private medical colleges in the state. The division bench 
of two judges held that the right to education at all level is a fundamental to 
citizen under Article 21 of the constitution and charging captivation fee for 
admission to education institutions is illegal and amount to denial to citizen’s 
right to education and also violative of Article 14 being arbitrary, unfair and 
unjust. Subsequently, in Unni Krishna vs. State of Andhra Pradesh, 14 the Apex 
court was asked to examine the correctness of the decision given by the court in 
Mohini Jain case. The five judge bench by 3-2 majority partly agreed with the 
Mohini Jain Decision and held that right to education is a fundamental right 
under Article 21 of the constitution as ‘it directly flows’ from right to life. But 
as regards its content the court partly overruled the Mohini Jain’s case, and held 
that the right to free education is available only to children until they complete 
the age of 14 years, but after the obligation of the state to provide education is 
subject to the limits of its economic capacity and development. The obligation 
created by Article 41, 45 and 46 can be discharged by State either establishing 
its own institutions or by aiding, recognizing or granting affiliation to private 
institutions. Thus, the Supreme Court by rightly and harmoniously construing 
the provision of Part III and Part IV of the Constitution has made right to 
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education a basic fundamental right. In the case of Bandhuwa Mukti Morcha vs. 
Union of India and others, 15 it has been held that it is the solemn duty of the 
state to provide basic education to children also working in different industries 
or factories and the court directed the government to take such steps and evolve 
scheme assuring education to all children either by the industry itself or in 
coordination with it. In the case of TMA Pai Foundation vs. State of Karnataka16 
the scheme formulated by the court in the case of Unni Krishnan was held to be 
an unreasonable restriction within the meaning of Article 19(6) of the 
Constitution as it resulted in revenue shortfalls making it difficult for the 
educational institutions. Consequently, all order sand directions issued by the 
state in furtherance of the directions in Unni Krishnan’s case was held to be 
unconstitutional. The court observed that right to establish and administer an 
institution includes the right to admit students; rights to set up a reasonable fee 
structure; right to constitute a governing body; right to appoint staff and right to 
take disciplinary action. Frankly speaking, TMA Pai foundation’s case for the 
first time brought into existence the concept of education as in ‘occupation’, a 
term used in Article 19(1)(g) of the Constitution. The majority held that Article 
19(1)(g) and Article 26 confer rights on all citizens and religious denominations 
respectively to establish and maintain educational institutions. Additionally, 
Article 30(1) gives the right to religious and linguistic minorities to establish 
and administer educational institution of their choice. In Islamic Academy of 
Education vs. State of Karnataka,17 another issue arose for the determination of 
fees structure in private unaided professional educational institutions. It was 
submitted that management has been given complete autonomy not only as 
regard to admission of students but also as regards to fee structure which could 
include a reasonable revenue surplus for the purpose of development of 
education and expansion of education. 

 

IX. Conclusion 

Education has always been and still is the most and the influential instruments 
of bringing about social change in India. Education brings about development 
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by changing mindsets. But in modern complex national societies, education 
should not be regarded as a force to control and conserving cultural heritage. It 
should only be regarded as a cooperative agent in bringing about constructive 
social changes in harmony with forces possessing more pervasive power in a 
diverse society like India’s. Thus, the Indian education system needs a complete 
overhaul through proper laws and their effective implementation. Legislations 
should be made taking into account the regional, linguistic and cultural 
diversities of the country. Education can transform society by providing 
opportunities and experiences through which the individual can cultivate 
himself for adjustment with the emerging needs and philosophy of the changing 
society. A sound social progress needs careful planning in every aspect of life –
social, cultural, economic, and political. Education must be planned in a manner 
which is in keeping with the 14 needs and aspiration of the people as a whole. 
Sociologists, social psychologist, philosophers, politicians, educationists and 
educational planners regard education as an instrument of social change. In the 
end, it should be noted that educationists, educators and schools have a 
tremendous responsibility in social change. Defective education leads to 
defective social changes. Hence if society is to change in the right direction, it is 
essential that attention is to be paid to the educational system, as education is at 
once a creature and creator of social change. The environment and socialization 
process to which students are exposed remain as important factors contributing 
to academic success and character building. 
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Transformation through Western Education in India 
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“Education is a process which brings about changes in the behaviour of the 

society”
1
 

Francis J. Brown 

Abstract 

Education is the source of wisdom of an individual though law is the methodology to 

have a control upon the human conduct. The educational system of ancient India 

comprised of wide assortments of learning however the nonappearance of law to guide 

such system among individuals was very futile. Development of Western Education 

system during the British rule has nullified certain customs of antiquated Indians and 

brought a radical impact and change in the general public of India which prompted the 

arrangement of present-day India that contained an exact use of laws inside the 

educational system. Different acts and policies were acquainted by the British 

government to spread the western education system in whole India. In respect with that, 

many social reformers worked upon that systemto educate the Indians inPre-

independence era. After independence, along with the establishment of Constitution of 

India, different acts, laws, and articles were sanctioned to advance the better Education 

system in India. The present education system of India has changed what it was a 

several decades ago. The system in India has seen many ups and downs in times, and yet 

it has created some brilliant gems, who are raising the flags of India across the globe, 

also the GATs (General Agreement on Trade in Services) and WTO (World Trade 

Organisation) has immensely helped India to advance its education system towards all-

inclusive and furthermore in setting up new global education system in the nation. With 

                                                           
*Student, BA.LLB (Semester- X), Jalpaiguri Law College, University of North Bengal 
1  Miss Namita P. Patil,,ROLEOF EDUCATION  IN  SOCIAL CHANGE , 

International Educational E-Journal. {Quarterly}, ISSN 2277-2456. Volume-I, 
Issue-II, 205-210, 205 (Jan-Feb-Mar2012). 
https://www.google.com/url?/sa=t&source=web&rct=j&url=http://oiirj.org/ejour
nal/Jan-Feb-
Mar2012IEEJ/38.pdf&ved=2ahUKEwiliL2197qAhVQxDgGHcWMAZ4QFjAJe
gQIAxAB&usg=AOvVaw19FZDI1ecNEbybqgJNm3o0 [accessed on 12th of Oct 
2019 at 11:07]. 

 



IJLJ - Vol. 11 No. 1(Part-III)      ISSN: 0976-3570 

 85

the ascent of Western Education, the education sector in India has reformed learning, 

traditional classrooms have been replaced by present day innovation where virtual 

learning takes place, an advanced technology has developed, and creativity has been 

promoted in the modern society. This paper aims to reflect the changes brought by the 

Western Education in the society and culture of India 

Keywords: Western Education System and Indian Education System 

 

I. Introduction 

The law of the life is about the progressions and that quick changes in the 
general public are continually occurring. In all circles of life things are 
changing, like in the field of education, and so forth. Enormously, social 
changes at a great extent are brought through the procedure of education system. 

Education is one of the essential activities of people in all human societies. It 
represents deliberate instruction or training. Man does not behave in society 
impulsively or instinctively. He behaves in a way according to which he is 
trained, and this behaviour leads towards the changing of the society. Whenever 
the social change takes place the basic reason is the human needs. Therefore, the 
education acts as an agent or instrument of social change and social 
development. 

Western education was acquainted within us by the British people who 
vanquished the Indian subcontinent which comprise of India, Pakistan, 
Bangladesh, and Burma. The British came to India as merchants and got trading 
permit from Shah Jahan in 1608 to trade with India. Slowly, they figured out 
how to vanquish the entire Indian subcontinent in 1847. After British people 
vanquished the Indian subcontinent, the British people annihilated old Gurukul 
educational system where education was given in Sanskrit and interpretation 
were done into neighbourhood language. The main networks who didn't get 
training were lower class and were engaged with cleaning work and the 
scheduled Tribes who lived in forest zones. Bit by bit Sanskrit language lost its 
significance and English medium schools and universities were begun in. 
Likewise, the British people colonised numerous pieces of the world and step by 
step made English the most essential language on the planet.  
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Today, the trend towards Westernization in India can be seen in all fields—
social, economic, political, cultural, religious, and educational. We can clearly 
claim that India is following the example of the West. 

II.  Ancient Education System of India Before British Raj 

India has a broad history of systematized education. From ancient time, the field 
of education in India was not in dark. The rich tradition of learning in India can 
be traced right from the ancient period through which the form of oral and 
written system of learning was established to flow generation to generations. 
Among the systems, the prolonged study of Vedas has served the pattern of 
education. They existed for about 2000 years before they were known in India. 
It was the distinct knowledge that empowered ancient Indians to orally transmit 
the Vedas from age to age. Later, the institutional type of conferring knowledge 
appeared in the early Christian era. At that time, the methodology of education 
was to examine logic and philosophy. That study of logic was trailed by Hindus, 
Buddhists, and Jains, among which the pramana or means of reliable knowledge 
was one of the most significant subjects of Indian contemplations. 

Ancient educational centres like, Gurukul, Nalanda, Taxila, Vikramsila, etc., 
among them the GURUKUL SYSTEM OF EDUCATION2 is one of the oldest 
on earth and was dedicated to the highest ideals of all-round human 
development: Physical, mental and spiritual. The Gurukulas was the centre of 
learning where students used to get education in various subjects mainly based 
on religious ideals. Prior to British Raj there were many educational centres 
which served the need of that time. There were Patsalas and Tols among the 
Hindus. These Patsalas were to serve as primary schools and Tols were the 
centres of higher education. Similarly, among the Muslims Maktabs were the 
primary centres of education. The Madrassas served the purpose of higher 

                                                           
2   Meaning of the Gurukul System of Education-It was a system of education in 

which the student resided with his teacher in his home and received education. J.C. 
Aggarwal (2008), ‘Development of education system in India’, Shipra 
publications, 115-A, Vikas Marg, Shakarpur, Delhi-110092 (India), P-35. 
https://www.google.com/url?sa=t&source=web&rct=j&url=http://shodhganga.infli
bnet.ac.in/bitstream/10603/69112/5/chapter%25203.pdf&ve2ahUKEwj48d7-
7N7qAhU54jgGHbEEcV0QFjAAegQIBBAB&usg=AOvVaw0AaqkcpkCbH0JeD
qptlzzH [accessed on 12th of Oct 2019 at 13:47]. 
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learning. These educational centres basically were in the areas of religious sites.3 
The Patsalas were attached to the temples and the Maktabs to mosques. Though 
these educational institutions imparted basic education these were not 
educational institutions in true sense. The aim of education was narrow and 
failed to impart broad objectives. The learners got knowledge about the 
scriptures of respective religions. So, they became the destined followers of 
their religions.  Although old education system was a consequential education 
system; the idea of education has been very grand, noble and high in ancient 
India. Its aim was “training for completeness of life” and the moulding of 
character of men and women for the battle of life. As quoted by Swami 
Vivekananda- education was for “Man Making and Character Building”. But 
lack of proper educational system of that time made the Indians backward and 
weak to face the challenge of their counterparts particularly of the Western 
countries.4 

III.Emergence and the Development of Western Education System in India 

Education is an amazing asset to open the brilliant entryway of opportunity 
which can change the world. In Pre-British days, Hindus and Muslims were 
taught through Pathsala and Madrassa individually, yet their appearance made 
another spot of learning for example Preachers. With the coming of the British, 
their approaches and measures ruptured the heritages of customary schools of 
learning and this brought about the requirement for making a class of 
subordinates. So that, they can make a class of Indian who might be "Indian in 
blood and shading, however English in taste" who might go about as mediators 
between the Government and the majority. To accomplish this objective, they 
organized various acts to make an Indian canvas of English shading through the 
training framework. 

                                                           
3Ibid. 
4R.RADHA, TEACHING ASSISTANT, EDUCATION FOR MAN MAKING AND 

CHARACTER fromSwami Vivekananda”, ResearchGate, 2-7, 2-7 (22 July 2019).  
     https://www.researchgate.net/publication/334612596. [accessed on 13th of Oct 2019 

at 13:46].    
 
 
 
 



EDUCATION AND SOCIAL CHANGE 

88 

With the establishment of the Christian Missionaries in India during the British 
period, the Western education came into its existence. In course of time, the 
demand grew much higher for the settlement of Western education system in 
India. Therefore, the Charter Act of 1813 was enacted regarding such 
circumstances. This system provided the sum of one lac rupees per year in the 
promotion of the Western learning. However, the controversy of opinion started 
between the Anglicist and the Orientalist. The Anglicists favoured the 
introduction of Western scientific knowledge in India while the Orientalists 
were in the favour of promoting and disseminating the traditional oriental 
learning. Nonetheless, the two-controversy continued for some time. Eventually, 
under the Governor- General ship of Lord William Bentick in the year 1835, the 
two controversies were settled which leadtowards the establishment of 
evangelist schools. Such schools were first settled in Madras, and afterward in 
Bengal and Bombay. 

Simultaneously, Lord William Bentinck was reinforced by Lord Macaulay, who 
was the Law Member of the Governor-General's Council. Later, with the 
‘Education Minute (1835)' of Lord Macaulay, Lord William Bentinck in the 
year 1835 declared that the administration should dedicate stipulated sum to 
bring forward the 'European writing and sciences among the locals of India' in 
the method of English language.5 

IV. Recommendations of British Education Policies for Setting Up of 
Western Education System in India 

a. Charter Act of 1813 and Lord Macaulay's Education Policy, 1835 
The Charter Act of 1813 played the vital role in framing the entire education 
system of India. The emergence of the missionary system under this act brought 
the drastic change in the Indian education system. This act not only 
encompassed the English Education in India, but its obligations confined the 
individuals of India to be under the Companies rule. 

Regardless, the Charter Act of 1813 forms a milestone in the educational history 
of British India. Its Clause 43 introduced the basic authoritative corroboration of 

                                                           
5M.S. THIRUMALAI, Ph.D. LORD MACAULAY: THE MAN WHO STARTED IT 

ALL AND HIS MINUTE LANGUAGE IN INDIA ,1-35, 7(April 2003). 
http://www.languageinindia.com/april2003/macaulay.html [accessed on 13th of 
Oct2019 15:47]. 
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the prerogative learning in India in the unfolded economy. This Act was the 
primary administrative recognition of the appropriate education. However, this 
act of 1813 mandated the East India Company to lay out the Western Education 
in India. Also, it established the framework of State System of Education in 
India. Apparently, the incorporation of provision under this act let the Governor-
in-Council to provide one lakh rupees, for the better education. Similarly, the 
Section 43 of the Charter Act 1813 had only defined the objects of the 
educational policy, viz. ‘the revival and improvement of literature’, ‘the 
encouragement of learned natives of India’ and ‘the introduction and promotion 
of a knowledge of sciences among the inhabitants of the British territories in 
India but it had no directions regarding the methods to be employed to secure 
these object.6 Although, it did not contain proper techniques to be utilized to 
verify these articles and the Company was not been given a particular guidance 
on the issue.  

Considerably, this Act brought the controversy between the Anglicist and the 
Orientalist. Further, the contention between the Anglicist and the Orientalist 
didn't fit any settlement. For such reason, the consequences was framed as the 
well-known Minute of Lord Macaulay, which determined the issue upon the 
spreading of British education and such was declared in the Charter Act of 
1813.The main motive of this Minute was to spread western education among 
Indians and to spent the money allocated under this act for education through 
English medium. At last, Macaulay in his Minutes of 1835 initiated training 
strategy on the side of the British Raj which maligned Indian dialects and 
learning and built up the authoritative impact of English as mechanism of 
pioneer 'guidance' (not instruction). 

                                                           
6NURURLLAH S. &NAIK, J.P. (1943). HISTORY OF  EDUCATION IN INDIA  

DURING THE BRITISH PERIOD.NEW YORK: THE MACMILLAN 
COMPANY, EDUCATIONAL POLICIES  IN INDIA UNDER THE BRITISH 
RULEShodhganga@INFLIBNET, 
5679,58.https://www.google.com/url?sa=t&source=web&rct=j&url=https://shodhg
anga.inflibnet.ac.in/bitstream/10603/102629/11/11_chapter%25203.pdfY&ved=2a
hUKEwjmqp6Z9d7qAhX-
wTgGHZBzA98QFjAAegQIBRAC&usg=AOvVaw1ivvaQos2IxzKryM41pCub&
cshid=1595354399887 [accessed on 14th of Oct 2019 at 16:27]. 
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b. Wood's Dispatch 
Another incredible work done by the British people in the development of 
Western education in India was the Woods Dispatch, also known as the 
Education Dispatch of 1854. Sir Charles Wood, the founder of this work, 
provided 12-point suggestion for the progression of Western learning in India. 
He also prescribed for the foundation of colleges in India. Subsequently, the 
universities were set up in Calcutta, Bombay and Madras in the year 1854. For 
this aspect, the dispatch is considered as the "Magna Carta of English Education 
in India" and contained far analysis for spreading education in India. It provided 
the obligations for the State to spread education among the majority. And the 
basic aim of this dispatch was to establish the education from the basic level to 
the higher level, such as, elementary schools, higher secondary schools, and 
colleges.7 

c. General Committee of Public Instruction, 1823 
In 1841, the General Committee of Public Instruction was abolished and in its 
place a council of education was established.8 This board of trustees was framed 
to take care of the improvement of education in India which was ruled by 
Orientalists who were the extraordinary supporter of Oriental learning as 
opposed to the Anglican. Subsequently, they made their place on the British 
India Company to advance Western Education. 

d. Hunter Commission (1882-83) 
It was framed to assess the accomplishments of Wood Dispatch of 1854 under 
W.W Hunter in 1882. It underlined the state's job in the expansion and 
improvement of essential training and auxiliary instruction. It suggested two 

                                                           
7Ibid. 
8VIKRAM RANA, SPREADING OF  WESTERN EDUCATION DURING 

BRITISH RULE,HISTORY DISCUSSION 
https://www.google.com/url?sa=t&source=web&rct=j&url=https://www.historydis
cussion.net/articles/spreading-of-western-education-during-british-
rule/2065%23:~:text%3DPre%252Dcolonial%2520India%2520is%2520well,the%
Muslim%2520community%2520in%2520India&ved=2ahUKEwijitiPm-
DqAhWVwjgGHd9uB7IQFjABegQIDxAH&usg=AOvVaw1GZrfta92rNbhQvQg
1MEG&cshid=1595398726375. [accessed on 13th of Oct 2019 at 14:17]. 
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division of auxiliary training literary up to college and vocational for business 
profession.  

e. Sadler Commission 
It was founded to solve the issues of Calcutta University, furthermore their 
proposals were substantial to different colleges.  

This Commission recommended the following methods: 

• Women education was to be encouraged in a big way. 

• School course to be made of 12 years. 

• After Matriculation, student had to pass an Intermediate 
examination from the Intermediate College, which would provide for 
instruction in Arts, Science, Medicine, Engineering and Teaching etc; 
these colleges were to be run as independent institutions or to be 
attached to selected high schools. 

• The dividing line between the University and Secondary courses should 
properly be drawn at the Intermediate examination than at the 
Matriculation Examination. 

• The duration of degree course should be limited to three years. Honours 
courses should be distinct from the regular pass courses. 

• Autonomous institutions were to be given more encouragement. 

• The Commission recommended setting up a separate Board for 
secondary and intermediate education consisting of the representatives 
of Government, University, High Schools, and Intermediate Colleges be 
established and entrusted with the administration and control of 
Secondary Education. 

• Centralised residential-teaching universities were to be encouraged. 
These institutions were also to be given autonomy to facilitate their day-
to-day working. 

• The establishment of a special Board of women Education in the 
Calcutta University besides many other facilities that would help more 
and more women take up course in school, colleges, and Universities. 

• Provisions of facilities were made for training teachers and setting up 
the Department of Education at the Universities of Calcutta and Decca.9 

                                                           
9   Sadler Commission or The Calcutta University Commission of 1917, Secure IAS.  
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Considerably, we can say that the British educational system is an impact by the 
yearning of Christian Missionaries. It was infused to guarantee a modest 
accumulation of educated Indians to expand various subordinate posts in 
organization and in British offices. That was the reason behind their 
emphasizing on English as a mechanism of guidance and furthermore to settle 
their colonies in India. 

V. Spread of Western Education System in the British India 

The British Government was not interested to introduce English or Western 
education in India during its initial rule. The British liked to keep themselves 
away from the act of interfering Indian system of education. But in this field the 
Christian missionaries and some Indians and their friends came forward and did 
a lot to introduce and spread English education in India. Therefore, the spread of 
Western Education in India can be briefed under three heads-  

(1) The Christian Missionaries, 
(2) The Enlightened Indians and their friends and 
(3) The British Company Government. 

With the East India Company many Christian Missionary bodies also came to 
India. Besides, preaching Christianity they also worked to introduce and spread 
Western education here. It was William Carey, a Baptist missionary, who started 
English education in 1793 in Calcutta. Robert founded an English school at 
Chinsurah in 1814. Reverend Middleton established a missionary College at 
Calcutta. Similarly, the Baptist Mission College was set up at Serampore in 
1818. Thus, the Christian missionaries founded many English educations in 
India greatly. For the need of Hindu and Muslim knowing people to run its 
British administration in India, Lord Warren Hastings established the Calcutta 
Madrassa in 1781. Jonathan founded a Sanskrit College at Banaras in 1792. 

                                                                                                                                               
https://www.google.com/url?sa=t&source=web&rct+j&url=https://secureias.com/sadl

er-commission-or-the-calcutte-university-commission-of-
1917/&ved=2ahUKEwi7-
YHXnuDqAhVrzzgGHeUBCdIQFjAKegQIBBAB&usg=AOvVaw3YMHRpP85cj
5Y405bi5vUd&cshid=1595400016113 [accessed on 16th of Oct 2019 at 9:13].   
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Wellesley established the Fort William College at Calcutta in 1800 to train the 
company’s servants in Indian languages, laws and rules. The foundation of the 
“Asiatic Society” in 1784 by William Jones also proved the educational 
objective of the company’s authorities.10 

Many people of the British company advocated for the spread and development 
of Western Education. The Charter Act of 1813 sanctioned one lac rupees to be 
spent in spreading education and learning in India. But the company’s authority 
did nothing till 1823.  

In 1823 the government established a General Committee of Public Instruction 
to use government fund and to find out the methods and subjects in educational 
system. Here, the members of the company were divided into two groups- the ' 
Orientalists' and the 'Anglicists'. The Orientalists wanted to use government 
fund for the development of the Indian education system while Anglicists 
preferred to spread Western education. The quarrel continued up to 1835. In that 
year Lord Macaulay, the President of the Council of Education, placed his 
recommendations in favour of Western Education. Lord William Bentinck, the 
Governor General, accepted the proposals and decided to spend government 
funds to develop modern education through English medium among the Indians. 
As a result, the first medical college, the Calcutta Medical College was 
established in 1835. From that time Western Education spread rapidly in India. 
In 1844, Lord Hastings made the knowledge of English language compulsory 
for any government services. Also due to the various limitations in the system 
advocated by Macaulay, the company accepted the educational 
recommendations of the Wood’s Despatch of 1854.11 This Despatch established 
many elementary schools, educational departments in all the provinces, 
universities at Calcutta, Bombay and Madras. All these policies taken by the 
British company helped towards the growth of modern education in India. 

However, many great reformers of India have also worked hard to spread this 
system of education in India.  

                                                           
10Ibid. 
11Ibid. 
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• Raja Ram Mohan Roy 

He was a great scholar of Bengali, Sanskrit, Arabic, Persian, Latin, Hebrew, 
Greek, English and French languages. He had deep knowledge of the Vedantic 
philosophy. He had understood the importance of Western learning among the 
Indians also was deeply touched with the feeling of nationalism. He was in 
favour of educating the Indians to prepare them for greater political right. He 
knew the evils of the foreign rule, but he was not totally against it because for 
him western learning was the most essential qualification for the Indians to build 
a nation of their own. He wanted to awaken the Indians from the orthodox 
socio-religious system. He was the first Indian to realise the necessary of 
modernisation. That’s why, many call him as the ' First Modern Man' of India. 
He founded the Anglo- Hindu School at Suripara in 1822. He was one of the 
founders of the Hindu College (1817) (present the Presidency College). He was 
in favour of western education and supported the ‘Anglicists’ for the spread of 
English education among the Indians. He opposed the foundation of the Sanskrit 
college in Calcutta (1923).1 

Raja Ram Mohan Roy gave more importance towards the reform of socio-
religious and educational systems of the Indians. In the field of education, 
contribution of him is unforgettable. He was the first Indian who started the 
work of founding schools to impart western education. In fact, Raja Ram Mohan 
Roy touched every field and contributed a lot to uplift the Indian society and 
people.  

• Pandit Ishwar Chandra Vidyasagar 
Ishwar Chandra Vidya Sagar was a great scholar of Sanskrit. He was an 
educationist and social reformer. He wanted a blend of western ideas and Indian 
tradition. So, he did not stand directly against religious differences. He took the 
support of all sections of people to spread education and to eradicate social evils 
of that time. For him, spread of education was the most needed work to reform 
his society. Therefore, for him mass education was the necessity of the time to 
regenerate the Indian society. To develop mass education, he made efforts to 

                                                           
12Ibid. 
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make vernacular as the medium of instruction. He wrote textbooks in Bengali 
languages to make education popular among the masses. He asked the Indian 
students to study both Indian and western philosophies and sciences so that they 
could find comparative knowledge. 

Ishwar Chandra can be regarded as the liberator of the Indian women. He 
wanted to uplift the womenfolk. For this, women education was necessary. He 
believed that without proper, emancipation of the womenfolk was impossible. 
He set up girl’s schools and ran some schools on his own expenses. He 
supported Drinkwater Bethune in establishing the Hindu Female School (1849). 
But the most important contribution of Vidyasagar was his works towards the 
reform of the social system.2 

Thus, Pandit Ishwar Chandra Vidyasagar being a Pandit in Sanskrit, 
stood in the forefront among the social reformers and educationist not only in 
Bengal but of India also. 

• The Derozians or the Young Bengal Movement 
The spread of Western Education has a great impact on the thinking of the 
young students of the Hindu College. Henry Lupus Vivian Derozio was a young 
teacher of this College. He was "a socialreformist"3 who defied the antiquated 
ideas ofsuperstition, suttee and idolatry and promoted the spirit of 
enquiry,challenge and condemnation against the evils prevailing in the orthodox 
Hindu society. His "The Harp ofIndia" and "To India - My Native Land'express 
the flavour of the English romantic poetry as well as Iris "Indiannationalist 
thought besides revealing his high sense ofpatriotism".His iconoclastic spirit 
made him a modem Indianpatriot which contributed to theIndian renaissance as 
an attempt "of a reawakened national spirit to find a newimpulse of self-

                                                           
13   Ibid. 
14 R.K.DAS GUPTA, :A SOCIAL REFORMER AND A MODERN INDIAN 

PATROIT,  Shodhganga@INFLIBNET,101-183, 101. 
https://www.google.com/url?sa=t&source=web&rct=j&url=https://sg.inflibnet.ac.i
n/jspui/bitstream/1063/168163/8/08_chapter%25203.pdf&ved=2ahUKEwi9mPGV
xuDqAhVTXHwKHc5gCDQQFjAAegQIBRAC&usg=AOvVaw00zd7UHZWme
Af30jRgKzlc[accessed on 16th of October 2019 at 11:15]. 
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expression which shall give the spiritual force for a great reshaping and 
rebuilding".4 
The young students of the College, who followed the principle of Derozio were 
known as the Derozians or the Young Bengal. This group started a social reform 
movement in Bengal. They opposed useless ritualslike customs, superstitions 
etc. of the society. They wanted to change the existing social system. They 
defied orthodox society. They wanted liberty and freedom of thought and 
expression. They also fought to improve the condition of the Indians and started 
agitation for more government jobs for the Indians. In this way, theYoung 
Bengal group though for limited period, stirred the whole society with their 
radical and rational views and works. 

Some important members of the Young Bengal movement were 
RamtanuLageru, Krishnamohan Banerjee, Sib Chandra Deb, Ramgopal Chose. 
Peary Mitra, RadhanathSikdar etc. 

VI.Impact of Western Education System upon the Educational System in 
an Autonomous India 

On August 15, 1947 India achieved freedom from the British control. This gave 
the individuals of the nation the fullest chance to form their educational strategy 
as per the necessities of the country in the quick evolving occasions. After 
independence, extensive changes in the political, social, and monetary structure 
of the nation occurred tossing more prominent obligations and difficulties before 
the colleges to give authority, direction and qualified staff in different fields of 
national reproduction.  The academic issues assumed new shapes and 
universities had wider conception of duties and responsibilities before them. It 
started to be understood that the colleges in an independent India must play a 
fuller role of nation- building and enable the country to attain freedom from 
poverty, illness and numbness in the most limited conceivable time, by the 
utilization of the knowledge of science and technology in the advancement in 
different topics. The main headline in the time of college education during the 
post-independent period was the setting up of the University Education 
Commission in 1949, the foundation of the College Grants Commission in 1953 

                                                           
15C.P.Vergliese., op. cit. p.6., Ibid. 
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and the death of the UGC Act in March 1956 by the Parliament, and the 
foundation of various national research centres and different organizations of 
Higher Technical and Engineering Education.5 Out of these occasions, the 
foundation of the University Education Commission could be viewed as a 
fundamental occasion. 

Meanwhile in the subsequent years, the Government of India enacted several 
Commissions and Committees for the new education system and to change the 
system of higher education in India. The important step that was taken are: 

1. Report of the Education Commission, 1964-6 
2. National Policy on Education, 1968 
3. Draft Policy on Education, 1978 
4. National Commission on Teachers-II, 1983 
5. Challenge of Education: A Policy Perspective, 1985 
6. National Policy on Education, 1986 
7. National Policy on Education: A Programme of Action, 1986 
8. Towards an Enlightened and Human Society- A Perspective 

Paper on Education 
9.  National Policy on Education: A Programme of Action, 1992 

• Sarva Shiksha Abhiyan (2001) 
The Sarva Shiksha Abhiyan government was launched in 2001 to provide 
education for children aged 6 to 14 years. Prior to that, he launched an effective 
initiative, the province-supported education program, which has led to an 
increase in the number of schools throughout the country. In an attempt to 
attract children to school, especially in rural areas, the government also began 
implementing a midday meal program in 1995.6 

• Right to Education Act (RTE) 

The Right to Early Childhood Education Act and the Free or Right to Education 
Act (RTE) is a federal law issued in India August 4, 2009, which describes the 
conditions of the importance of free and compulsory education for children aged 
6 to 14 in India under Article 21 of the Indian Constitution. India became one of 

                                                           
16Ibid. 
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135 countries to make education a basic right for all children when the law came 
into force on April 1, 2010. 

The law makes education a basic right for every child between the ages of 6 and 
14 and sets minimum standards in primary schools. It requires that all private 
schools maintain 25% of the seats allocated to children 

Indian Education System is of widespread illiteracy, as India has effectively 
adjusted its educational framework to worldwide measures. We have gained 
extraordinary ground in education in the long time of 73 years since freedom. 
The image in education was very extraordinary in 1947 from now. India has 
progressed significantly as far as proficiency rates by and large with more 
colleges and education foundations. In 2001, the education rate was 64.8%, and 
this proportion ascends to 73% in 2011. In 1951, it was 18.33%.7 At present, 
India's advanced education framework is the biggest on the planet, facilitating in 
excess of 70 million understudies in under two decades. 

 
VII. Conclusion 

Education is the crucial instrument of positive and progressive social change 
and growth, and the teachers and educational institutions are agents through 
which such changes can be brought. Subsequently, there are three things that is 
to be considered: the catalyst, the content of progress and the socio-cultural 
foundation of the individuals who seek changes, for example students. Besides 
this, an advancement and progress in educational ideas and practices emerge out 
from the requirements of the changing society of which the individual is a part 
of. 

However, there was a slow and gradual advancement of Western education in 
India which ultimately led to the foundation of rationalism and that brought the 
new outlook of the Indians to the emergence of a spirit of nationalism, self-rule 
and self-reliance. This education system also resulted towards the formation of 
new notion of grounds for justice and its utilitarian concerns of welfare moulded 
the minds of the educated Indians in solving the problems of poverty and 
enhanced the impoverished Indian society of the 19th century. Although, the 
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Western education also brought the radical change in the country that led 
towards the colonial exploitation. 

A sound social progress needs cautious planning in every aspect of life i.e., 
social, cultural, economic, and political. Education must be planned in a manner 
keeping in mind the needs and aspirations of the people. Education as a 
significant field is increasing and expanding its importance in the present 
globalized economy. This field has been globalized across the world due to the 
progression around the world which incorporates household deregulation and 
facing of new challenges. 

At present, India has the largest population of students in the world. It contains 
more than 35,000 schools, 700 universities and several professional and 
technical institutions. India also has two sector of education system, one as 
public sector and the other as private sector However, private sector are more 
forward in India than the public sector. The Private Educational Institutions are 
more predominant at both the levels. 

Likewise, in the present-day India, the general Agreement on Trade in Services 
(GATS) and World Trade Organisations has also been contributing India with 
the global support.  

In addition, with the above aspects, western education has given an immense 
support in the development of new India. Therefore, it would be wrong to 
proclaim Western education system as the cause for the demolishment of an 
ancient Indian education system in India. 

A Home is guided and secured by everyone in the family or in a simple manner 
we can say that it is our obligation to fulfil the duty of protecting our home and 
family.  Likewise, our nation is our home, it is our pride and it is our obligation 
to protect. It was in our grasp to secure and prosper and build up our very own 
antiquated studies and education frameworks, rather than accusing the British 
people, we could have upheld our very own educational system together with 
the western educational structure. If we could have made any progress in 
protecting our own education, culture, and tradition since from the British 
period, then today, India would have been standing in the highest peak of the 
world. 
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Power Play of Artificial Intelligence upon Intellectual 
Property Rights 

Dr. Jayanta Ghosh
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Abstract 

Up-gradation of the technology and its interference in human life by the introduction of 

Artificial Intelligence/robotic machines makes human life vulnerable. These 

vulnerabilities are more when the question comes to the right issues on the intellectual 

property. The credibility to the introduction of the Artificial Intelligence/robotic 

machines depends on humans, but Artificial Intelligence is likely to produce new 

solutions to problems and in so doing to create intangible outputs that could, at least in 

theory, be perceived as Intellectual Property. Current intellectual property system is 

also affected with this technological interference. In this context, the future discussion is 

one who owns the Intellectual Property rights in creations produced by robots. Artificial 

Intelligence remains an area where there is frenetic Intellectual Property activity and it 

has largely been based on protecting Artificial Intelligence systems or applications. But, 

in near future where machines are deployed to create complex products, the question of 

Intellectual Property ownership could become clouded. Artificial Intelligence helps 

solve complex issues simply and sophisticatedly whereas legal ownership on the other 

hand, may not be fairlysosimple.From an intellectual property perspective, the most 

interesting aspect is that the resolution asks for the elaboration of criteria for ‘own 

intellectual’ creation for copyrightable works produced by computers or robots.It may 

be argued that the machine is a sensible being entitled to ownership rights. It is not 

difficult to imagine that those bringing the copyright lawsuit had ulterior motives. If a 

robot or machine could own a copyright, why not a house? And if a machine could own 

property, perhaps the machine should also have additional rights including the right not 

to be owned at all. These questions raise issues that go to the very foundations of 

intellectual property law, including the economic incentive to encourage certain 

activities, and the ‘moral rights’ associating with according to credit to authors. Here 

all the rights theory of jurisprudential law comes in trouble to figure out the main issue. 

The same issues may arise with respect to general Artificial Intelligence. If the Artificial 

Intelligence was self-aware and capable of creative and inventive activity, why 

shouldn’t other rights be accorded? 
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But it has toregulate these technologies and without restraining innovation. 

While considering the ethical and legal implications and consequences of the 

conflict to be resolved for the future complications.   

Keywords: Intellectual Property, Artificial Intelligence, Robot, Rights.  

 

 

I. Introduction 

Artificial Intelligence boundary is currently being extended aggressively by the 
human which apparently act autonomously. It remains known as the works of 
art of human. However, although machines mimic the human intelligence, lack 
of the corporal existence of one are currently not recognized as entities that may 
have rights in the conventional sense.2 Here, it leaves the query of ownership 
and authorship about works created by autonomous machines unanswered. 

It is accepted that the systems which have artificial intelligence can themselves 
be owned by real persons or legal entities. However, there is a possibility that 
the establishment of ownership over such systems may be open for debate in the 
future in regards to robot rights.3The systems like the robots, android and a 
smart home computer are more or less established practice around the globe to 
treat as a property.4The try to tackle the problem of ownership in regards to a 
thing that is created by a system, which is itself owned by someone else, on its 
own intellectual property.5 

However, in the case of AI, it is not used as a simple tool rather refers to itself 
during the creation process and acts more as an independent source of 
intelligence. Most importantly, under the process of creation, it does not require 
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the management or even the involvement of human intelligence.6Hence, the 
developer of AI may not be deemed owner of the work created by the AI on its 
own. 

All the jurisdiction has established the right to whom work belong to human 
only. The exclusivity of the author must have been recognized who is inevitably 
a human.7 The difficulty posed by the lack of a human directly accountable for 
the work createdby AI is the determination of the author of such work and thus, 
the allocation ofthe rights related to it.8 

There are different approaches to tackling this difficulty. The first and the least 
favorable of these methods is one that argues that work created by AI shall not 
be copyrighted and thus, shall directly fall into the public domain.9 

In case of artificial intelligence, what would be the scenario for employer and 
employee relationship? This questions is applicable in every situation from top 
to bottom. If the creation is with the help of artificial intelligence use, then the 
ownership and authorship dispute arise. The innovator invention claim may be 
in question where the dispute for authorship.10Artificial intelligence technology 
creates lots of confusion in the legal world to distinguish the ownership. As well 
as the liability lies to whom also a question and this situation is only because of 
the new technological intervention.11 
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There is another important thing to note is the fact that although in some 
jurisdictions “made for hire doctrine” is enacted in a way that explicitly 
attributes the authorship to the employee, such as the United States and the 
United Kingdom.12 In other jurisdictions such as Turkey and the European 
Union the laws do not go as far, and merely attribute the rights of the work to 
the employer. In such jurisdictions, minor revisions may be made in the wording 
of the laws to replace the concept of the attribution of rights with the attribution 
of the authorship.13 

In Naruto v. Slater14, famous case regarding the copyright claims on 
photographs which were physically taken by a monkey named Naruto who 
snapped the photos with a photographer’s camera, the U.S. District Court held 
that the legal standing point can be taken by the human not extended to the 
animal (non-human). It is not possible to provide authorship to the animal and 
the photograph already in the public domain. The authorship for the monkey 
selfie is in public domain, henceforth the legal standpoint of an animal is not 
recognized by any court of law. As well as the work available in public domain 
cannot be claimed by any human as per the copyright law. In this context, the 
authorship claim by the photographer(David Slater) or the Monkey (Naruto) is 
not acceptable.  

 

II. Interpretation of Ownership on Artificial Intelligence 

The term “author” within the scope of intellectual property law 
encompassesonhumans.15 First, the rights arising from the authorship cannot be 
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employed by the AI, at least yet. Therefore, defenders of this approach also state 
that rights arising from the authorship should be given to its owner.16For 
example, the owner of the relevant software, hardware or a combination of both 
or the developer, the author of the first code etc. i.e. an individual recognized by 
the state as the subject of rights. The attributes of the authorship of the work to 
an AI, which will never employ any of its rights on its own as these rights will 
simply originate on its owner becomes a representative gesture.17 

In this respect data or information plays a very important role. There are certain 
conditions, where the data sets for artificial intelligence through machine 
learning. These data sets are creating or helping to create new technology on it’s 
own. However, the effects of algorithmic data set are the most prior concern for 
the creation of innovation. And the question of acknowledgement comes 
through about creativity, the data is provided by human but the modeling of data 
sets by the machine.18Similarly, the scope of protection of creativity in the said 
context has not been defined in any other ways also. It may be of trade secret, 
where it satisfies the requirement of (i) kept as secrets, (ii) useful, (iii) publicly 
unknown.19Regardless of all facts and present scenario, the relationship among 
the parties involved in the current IP System which lacks appropriate right based 
models.  

In the circumstances, there are genuine disturbing questions arise firstly, what 
will the future world of work look like and how long will it take to get there? 
Secondly, Will the future world of work be a world where humans spend less 
time earning their livelihood? Thirdly, will are mass unemployment, mass 
poverty and social distortions also a possible scenario for the new world, a 
world where robots, intelligent systems and algorithms play an increasingly 
central role? Fourthly, what is the future role of a legal framework that is mainly 
based on a 21stcentury industry setting? Finally, what is already clear and certain 
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is that new technical developments will have a fundamental impact on the global 
market within the next few years, not just on industrial jobs but on the core of 
human tasks in the service sector that is considered ‘untouchable’.20 

 

III. Impression of Artificial Intelligence 

John McCarthy, the man behind the idea of artificial intelligence in the year 
1955and assumed that each aspect of learning other domains of intelligence can 
be described so precisely that human can be simulated by a machine.21However, 
the terms ‘artificial intelligence’ and ‘intelligent human behavior’ are not 
clearly mentioned anywhere.The work process of machine with the help of 
human intelligence are called artificial intelligence.22 The term ‘artificial 
intelligence’ thus means ‘investigating intelligent problem-solving behavior and 
creating intelligent computer systems’.23 

According to the capacity of the machine, two kinds of artificial intelligence: 

computer is merely an instrument for investigating cognitive processes – the 
computer simulates intelligence called ‘Weak artificial intelligence’.24and  

‘Strong artificial intelligence’ means the processes in the computer are 
intellectual, self-learning processes. Computers can ‘understand’ by means 
of the right software/programming and are able to optimize their own 
behaviouron the basis of their former behavior and their experience.25 This 
includes automatic networking with other machines, which leads to a 
dramatic scaling effect. 

This impression of artificial intelligence comes through the mind of the human. 
Only a human can be the designer of the better strong/weak artificial 
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intelligence structure. However, it is obvious that the regulation of the behaviour 
for the artificial conduct of machine is to some extent controlled or monitored.  

 

IV. Revolution 4.0  

Since from the beginning to present days, revolutions in terms of 
Industrialization, Electrification, Digitization has been categorized vehemently. 
With this development of different aspects with technological interference a new 
revolution has been recognized. That is “Industry: 4.0” supported by artificial 
intelligence,which will lead to a redefinition and a disruption of service models 
and products. With the technical development leads primarily to an efficiency 
enhancement in the production sectors. A new service sector will be introduced 
to make revolution by the new creative and disruptive service models.26These 
sectors are supported by the big data analyze followed the client requirement. 
The requirement of clients are adapted with the needs of a company.27 There are 
four revolutions in this sector-specific, glimpses are described below:  

IV.I Industry 1.0: Industrialisation 

Around 1800, the beginning of Industry 1.0 is known as the industrial age. For 
the first time goods and services were produced by machines. Besides the first 
railways, coal mining and heavy industry, the steam engine was the essential 
invention of the first industrial revolution; steam engines replaced many 
employees, which led to social unrest.28 At the end of the 18th century, steam 
engines were introduced for the first time in factories in the UK; they were a 
great driving force for industrialization since they provided energy at any 
location for any purpose.29 

IV.II. Industry 2.0: Electrification 

After the ‘Industrialization era’,beginning of electrification at the end of the 
19th century the steam engines are converted to electric engines. It accelerated 
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in the new form and transformed into automatic electric machines. Shifting to 
this era is the beginning of the series of production in automation which 
steppingtoan advanced zone of electrification. However, this electrification 
takes the human lifestyle in another point. The acceptability of the electrification 
was huge. At the same time, automatically manufactured goods were transported 
to different continents for the first time. This was aided by the beginning of 
aviation.30 

IV.IIIIndustry 3.0: Digitalisation 

The third industrial revolution began in the 1970s and was distinguished by IT 
and further automation through electronics. It’s all about personal computer and 
the internet took hold in working life, it meant global access to information and 
automation of working steps. Human labor was replaced by machines in 
production. A process that was strengthened in the context of Industry 4.0 was 
already in the offing at that time.31 

IV.IV Industry 4.0 

The term Industry 4.0 means,in essence the technical integration of cyber-
physical systems into production and logistics and the use of the ‘internet of 
things’ and services.Inindustrial processes including the consequences for a new 
creation of value, business models as well as downstream services and work 
organization is the credit holder.32Cyber physical system refers to the network 
connections between humans, machines, products, objects and ICT (information 
and communication technology) systems. Within the next five years, it is 
expected that over 50 billion connected machines will exist throughout the 
world. In service sector, The introduction of AI distinguishes the fourth 
industrial revolution from the third.33 

For examples from the field of robotics and AI are the so-called ‘smart 
factories’, driverless cars, delivery drones or 3D printers, which, based on an 
individual template, can produce highly complex things without changes in the 
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production process or human action in any form being required.34Same way 
service models are, for example, networking platforms like Facebook or 
Amazon Mechanical Turk, the economy-on-demand providers Uber and Airbnb, 
or sharing services, such as car sharing, Spotify and Netflix. Studies show that 
merely due to sharing services the turnover of the sector will grow twentyfold 
within the next ten years.35The old industry made progress by using economies 
of scale in an environment of mass production, but the new information 
economy lives on networking effects, leading to more monopolies.36 

 

V. Alarming Issues for Future 

AI will leave no stratum of the society untouched.Also, calls on the Commission 
to elaborate criteria for an ‘own intellectual creation’ for copyrightable works 
produced through AI.37 Now, there are machines which automatically create 
works which would qualify for a copyright protection, if it were produced by a 
human. There have been several high degree computational creative innovations 
until now and this has sparked debates all over the world for the re-examination 
of copyright standards for AIs. Recently, a San Francisco court denied a 
copyright to a macaque monkey who clicked selfies which went viral.38 With 
copyrights for animals out of the picture now, a similar situation has arisen for 
AIs. Recently, many copyright offices across the world have already mentioned 
that they won’t register machine produced works.39 

Similarly, under patent law, if novel inventions are made by AI machines, issues 
may arise regarding the ownership of such inventions. Without any human 
intervention, who will own the patents on novel inventions filed by AI 
machines? Will the machine/robot be the owner of future inventions? When 
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ownership rights are distributed amongst different entities, who will be able to 
enforce such rights.40 And if an AI plagiarizes a creation or reproduces an 
invention, how will damages be determined? These are a few basic but puzzling 
questions which Patent laws now face. 

Another problem for developing countries such as India, Thailand or China is 
the lack of social security systems which creates issues at par with artificial 
intelligence. Possible mass unemployment could lead to human catastrophes and 
a wave of migration.41 Accordingly, the same rule applies to developing 
countries as to developed countries. Jobs with low or medium qualification 
requirements will be eliminated in the end.42 The only difference is that in 
developing countries there will be more routine jobs with lower or medium 
qualification requirements. About 47% of total US employment is at risk, 
whereas 70% of total employment in Thailand or India is at risk.43 

 

VI. Immortal Creators 

In relation to AI another issue is the legal period of protection in terms of such 
works. Many countries around the world tend to provide specific periods of time 
during which the work and the rights arising thereof are legally protected.44 
These time periods are usually determined in reference to the lifetime of work’s 
author and exceptionally work’s first publication or transmission. AI is 
potentially immortal. In that respect, expanding the scope of author’s definition 
in legislations to include AI would render the legal protection periods 
determined in reference to author’s life meaningless in respect to world’s 
different legislation.45 However, once the authorships of AI created works are 
attributed to humans, the existing legislations would be applicable as is without 
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any further revision.46The AI is also capable of using, changing, processing, 
updating and re-creating the works that it previously created on its own. The 
ease of this re-work for AI on a work it previously created might result in rapid 
production of copyrightable works due to the AI’s computing capabilities.47 
These new works by the AIs might likely be regarded as derivatives of 
previously copyrighted works and thus provisions that apply to creation and 
protection of derivative works might be applied to these. 

 

VII. Limitation of AI 

a) No Independent Decision 

Assistive functionaries’ tool can be termed as ‘Robot’.It is also supportive 
system of human being where the destruction and construction of life prevail. 
Intelligent chat bots can grow from little helpers to all-aroundwork-place 
assistants.48 If one believes numerous technical pioneers such as Bill Gates, Elon 
Musk or Stephen Hawking, however, human intelligence will be surpassed by 
AI within 15 years.49 If the development continues like this, it is to be assumed 
that in the near future, it will no longer be the human who makes the decisions, 
but the robot with its AI. If robots make the essential decisions and outdo the 
humans in their jobs, this might change the generally positive attitude towards 
Industry 4.0.50 

The state of development to date is, however, that humans still have the full 
power to make decisions and that only assistive functions are assigned to robots, 
at least in the processing industry.51 The question is whether the decision-
making power of robots would be advantageous. Unlike many human beings, an 
autonomous system does not make its decisions based on instinct, but on the 
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basis of purely objective criteria. A robot announces the decision free of 
emotion, so there will be fewer misunderstandings in communication. Still, 
leaving the power to make decisions with humans has the decisive advantage of 
promoting the social acceptance of the systems.52 

b) Say No to Killer Robots 

AI also has a black area supported by science. This treated as a curse to the 
society as because of it produces the killing automated robots. Automated killer 
robots having been made for the purpose of war. These are controlled by the 
sensor of human which are more intelligent than human. These days the highest 
category of weapon are considered as the killer robot and regulated by human. 
Intelligent system of most of the country are looking for the same technology 
desperately. It has very good sharp quality which can target any point at any 
time from any place with the technical programming.53With that good quality, it 
also contains some inner worst quality which of course creates by 
malfunctioning of the technology. Every aspect of the of good and bad affects 
the quality of human life.  

 

VIII. AI and Intellectual Property in India 

The remarkable extent of creativity and knowledge exhibited by AI is clearly 
visible, concerns pertaining to IP protection ought to be there in the minds of 
those enforcing the rights associated with the intellectual property.54 There is a 
wide variety of intellectual property legislations which would impact / affect the 
functioning of AI in India. Such legislation are discussed in detail below. 

VIII.ICopyright 

In some countries, we can see a noticeable requirement of creativity, when it 
comes to the ownership of copyright works. Even Indian Copyright law requires 
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that in order for a ‘work’ to qualify for copyright protection, it would firstly 
have to meet the ‘modicum of creativity’ standard laid down in Eastern Book 
Company and Ors. v.D.B. Modak and Anr.55 In this case, the Court held that a 
‘minimal degree of creativity’ was required, that there must be ‘there must be 
some substantive variation and not merely a trivial variation’. From a reading of 
the test laid down in the judgment, however, there is no definitive conclusion 
that may arrived at wherein it may be stated that an AI cannot meet the 
‘modicum of creativity’ as required. 

The second requirement to be satisfied by an AI when it comes to the ownership 
of copyrighted works is the requirement to fall under the aegis of an ‘author’ as 
is defined under the Indian Copyright Law. This would be problematic as an AI 
has generally been regarded to not have a legal personality. ‘Author’ means,“in 
relation to any literary, dramatic, musical or artistic work which is computer-
generated, the person who causes the work to be created;”  

The first issue under the above-mentioned definition is its usage of the terms 
‘the person who causes the work to be created’. Determining who ‘causes’ a 
work to be created is a question of the proximity of a natural or legal person to 
the creation of the ‘expression’ in the content in question. The more closely or 
directly a person is involved in creating the ‘expression’, the more he or she 
contributes to it, and the more likely he or she is to qualify as a person ‘who 
causes the work to be created’. As a result of the above, the current legal 
framework may not effectively deal with/prescribe for creation of works where 
the actual creator or a contributor of the ‘expression’ is not a human or a legal 
person. Thus, when it comes to works that are created by AI, their authorship 
would be contentious under Indian copyright laws. There is no doubt that a 
human’s involvement is required in kick-starting the AI’s creative undertaking. 
However, the process to determine who the author/owner is when the AI steps in 
to play a pivotal role in the creation of the work continue to remain a grey area. 

VIII.II Patents 

Section 6 of the Indian Patents Act, 1970 states that an application for a patent 
for an invention can be made only by the true and first inventor of the invention 
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or the persons assigned by such person.56 Whereas, Section 2(y) of the Act 
confines the definition of “true and first inventor” to the extent of excluding the 
first importer of an invention into India, or a person to whom an invention is 
first communicated outside India, and nothing further.57 These provisions do not 
expressly impose the requirement of an inventor to be a natural person. 
Therefore, from a bare reading of these provisions, it may be interpreted that an 
AI may fall under the definition of an inventor as provided in Section 2(y) of the 
Indian Patents Act, 1970. However, in practice, the “true and first inventor” is 
always assumed to be a natural person. Thus, it will be interesting to track the 
jurisprudence on this front especially the stand taken by the patent office when 
the “true and first inventor” on the patent application form is not a natural 
person. However, AI will certainly play an important role in the evolution of 
patent law itself. Sophisticated use of natural language processing has been 
adopted in generating variants of existing patent claims so as to enlarge the 
invention’s scope. The publication of these patent claims using such technology 
would help preclude obvious and easily derived ideas from being patented as 
they will form the corpus of the prior art that is available in public domain.58 

VIII.IIIIndustrial Designs 

With the progress of artificial intelligence advancements like Watson, Siri, and 
Alexa, it can be observed that many companies are working on different forms 
of smart intelligent machines at present that could aid in its overall and inclusive 
development. In the process of creation of Industrial Designs where numerous 
components come together at an effective level to emerge to the final stage, 
Computer-aided Design and Drafting (CAD) systems have their own limitations 
confining itself to only geometric models and representations. On the other side, 
the recent headway in generative techniques where an AI is associated in the 
process could be a more creative and systematic way of providing mechanical 
solutions, thereby undergirding the industrial design process. Section 1(j)(iii) of 
the Designs Act, 2000 interestingly defines the “Proprietor of a new or original 
design” as the author of the design and any other person too, where the design 
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has devolved from the original proprietor upon that person. So, how do we 
successfully determine the rightful authorship if an artificial entity such as an AI 
is behind the original design? Also, what are the odds of an AI acknowledging 
the authorship of a design? In addition to that, what is the possibility of 
authorship of the design being devolved from the AI to a human being, when the 
AI itself does not have the elementary knowledge as to what a 
proprietorship/authorship would mean in its strict legal sense? These questions 
remain unanswered, but it is hoped that jurisprudence on the same shall soon 
evolve. 

 

IX. Conclusion and Proposed Suggestions 

It is very much required to dispose of the responsibility of legal fraternity 
towards the liability of the human created robots. The idea of the Intellectual 
property is to provide the value of creativity of the human not to machine or 
robot. However, the debate will start with the liability of human and robot in 
terms of intellectual property. There are hyper intelligent app of AI which can 
erase the total effort of human. The issues relating to AI and IP for the world 
community need to ascertain with the legal framework in the form of a uniform 
act that is specifically designed to address activities by AI.Considering the 
foregoing, the ownership problem pertaining to works created by AIs remains as 
one of the compelling legal issues in regard to AI. The proposed solutions to the 
matter may be re-interpretation of the “made for hire” provisions in existing 
legislations appears to be the most convenient solution for now as it demands 
the least amount of legislatorial change.Yet allows enough flexibility to address 
ever changing needs created by current developments in today’s world. 
Nonetheless, considering the various repercussions of even the slightest change 
to the currently established copyright practice, all solutions present further 
specific questions on the matter that needs addressing. In relation to patent and 
industrial design also ‘creativity’ error should be clear by making a thread line 
with the human control and machine-generated work. However, ignorance, as 
was the case with respect to AI’s creative capabilities when they first came 
around, is not an option at this time.  

 



IJLJ - Vol. 11 No. 1(Part-III)      ISSN: 0976-3570 

 115

Right to Privacy and Data Protection in the Digital Age – 
Preservation, Control and Implementation of Laws in 

India 

Dr. Neelam Rai
1
 

 

Abstract 

The development in the technology has rendered many advantages to the human race. 

However, the advancement of the technology is now putting lots of our rights at stake. 

With the start of the digital age and inclusion of data which is routinely collected and 

traded in the new economy, the right to privacy is becoming an issue. The advancement 

in the technology has given rise to other criminal acts like Identity theft, pestering, 

online victimization etc. The personal data submitted by the persons in social media, 

marketing, communication surveillance companies, Government and private 

stakeholders and other sites can often be misused. In India there are no specific law for 

the collection of data, preservation, monitoring, intercepting, obtaining, analysis, using, 

retaining etc. The present paper is an attempt to study the issues involving right to 

privacy and data analysis in the digital age. This paper explores the issues of privacy by 

analyzing the situations wherein the data collected by the people can be misused and 

sometimes can be used against the person who had disclosed it. The paper is also an 

attempt to study the efficacy of the Information Technology Act along with other existing 

laws regarding right to privacy and how far they provide provisions for data protection. 

Since, the data are collected by the public and private sector equally thus, application of 

laws to each of these sectors will be studied and compared. Recently, the Ministry of 

Electronics and Information Technology has appointed experts headed by the former 

Supreme Court Judge B.N. Srikrishna to draft a data protection law. A draft Bill was 

made which is called the Personal Data Protection Bill, 2018. However, it could not be 

introduced thus ultimately on 11
th
 December 2019 the Personal Data Protection Bill 

2019 was introduced in the Lok Sabha. The present paper is an attempt to study the Bill 

and how far it can achieve right to privacy and data protection.  It will also compare the 

Draft Bill of 2018 with the Bill of 2019. Thus, over all the paper aims at analyzing the 

areas of data protection laws in India, the lacuna and what changes can be brought for 

the proper implementation of the existing as well as upcoming legislations. 
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I. Introduction 

Technological advancements are the driving force for development of any 
society. It has helped the human race in bringing in change and development in 
the society at large through its intervention in various fields like health sector, 
communication sector, banking etc. The 21st Century has seen the boom in the 
digital revolution and India is not an exception to this new trend. In India too we 
have maximum number of people who are internet users. Looking into this the 
Government of India envisaged and recently implemented “Digital India” drive. 
The “Digital India” drive resulted in processing of personal data through the 
usages of various electronic devices and applications which has rendered many 
advantages but is also putting our rights at risk especially the right to privacy. 
The public and the private sectors are engaged in collecting personal data 
ceaselessly plus due to the excessive use of internet people too are constantly 
uploading all their personal information’s in various apps, forms etc. from 
various electronic devices they use. For example: when people file 
forms/application for services be it Government or private; data input for online 
marketing; online shopping; posts on social media; uploading Curriculum Vitae 
in various job sites; buying sim cards or phone connections; usages of electronic 
devices by children for online gaming etc. All these activities need us to put our 
major personal information’s like the full name, address, contact details, 
location, friends etc. All this information’s which has been put by an individual 
with his/her consent only for specific purposes can be easily accessible by the 
advertisers and organized criminals and can misuse these data and information. 
This not only infringes the right to privacy of an individual through various 
electronic means but also screams for the laws for data protection., 

 
II. Right to Privacy and Data Protection 

‘Right to Privacy’ is something which makes a person able to seclude 
themselves from others. It generally enables a person to whether to share 
information’s regarding themselves to others or not. It basically means the right 
which able a person to express themselves to selective peoples. It, in fact, gives 
us the ability to choose which parts can be accessed by others and to control the 
extend, manner and timing of the use of those parts we choose to disclose. The 
right prohibits others to public anything concerning the person without his/her 
consent. If anyone does so then he would be violating the right to the person 
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concerned and would be liable in an action for damages. The right to privacy is 
a fundamental rights recognized by International Instruments like Universal 
Declaration of Human Rights, 1948;2 International Convention on the Protection 
of the Rights of  All Migrant Workers and Members of Their Families;3 UN 
Convention on the Protection of Child;4 and International Covenant on Civil and 
Political Rights.5 

Unlike the International Instruments right to privacy in India is not a separate 
right. It is in fact enshrined under Article 216 of the Constitution of India and 
was developed as a right through series of Supreme Court decisions starting 
with R. Rajagopal v. State of Tamil Nadu7famously known as “Auto Shankar’s 
Case.”In this case Auto Shankar who was at that time one of the prisoner in jail 
for committing several murders, had written his autobiography wherein he 
mentioned his relationships with various IAS, IPS and other police officials. 
Some of these were partners in his crimes. In this instant case the editor of the 
Tamil magazine “Nakkheeran” filed a writ petition restraining the government 
officials who were interfering with the rights of the publishers to publish the 
said autobiography. While deciding the case the Supreme Court held that the 
right to privacy is not available to government officials so far as the matter 
regarding their public duties is concerned even if the publication is based on 
untrue facts and statements. Thus, it was held that the State or its officials have 

                                                           
2Article 12: “No one shall be subjected to arbitrary interference with his privacy, family, 
home or correspondence, nor to attacks upon his honour and reputation. Everyone has 
the right to the protection of the law against such interference or attacks.” 
3Article 14: “No migrant worker or member of his or her family shall be subjected to 
arbitrary or unlawful interference with his or her privacy, family, home correspondence 
or to other communications, or to unlawful attacks on his or her honour and reputation. 
Each migrant worker and member of his or her family shall have the right to the 
protection of the law against such interference or attacks.” 
4Article 16.1: “No child shall be subjected to arbitrary or unlawful interference with his 
or her privacy, family, home or correspondence, nor to unlawful attacks on his or her 
honour and reputation.” 
5Article 17.1: “No one shall be subjected to arbitrary or unlawful interference with his 
privacy, family, home or correspondence, nor to unlawful attacks on his honour and 
reputation.” 
6Article 21: “No person shall be deprived of his life or personal liberty except according 
to the procedure established by law.” 
7(1994) 6 SCC 632 
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no authority in law to impose prior restraint on publication of defamatory 
matter. The officials can take action only after the publication is found to be 
false.   

Right to privacy is, thus, an intrinsic part of the right to life and personal liberty 
enshrined under Article 21 of the Constitution of India. However, the right to 
privacy in India is not an absolute right. It is subject to number of restrictions 
like by procedure established by law wherein the procedure would have to be 
just, fair and reasonable; if it is in the interest of the sovereignty and integrity of 
India; in case if there is an important countervailing interest which is superior; 
in states interest; not available to persons who voluntarily thrusts her/himself 
into controversy; and if it’s against the interest of private citizens.  

Coming to the protection of data. Let us first define what do we understand by 
the term ‘data’? Section 2(1)(o) of the Information Technology Act 2000defines 
“data.” It provides us in fact the process of data collection which can be laid 
down as follows – 

It says data is -  
(a) a representation of information, knowledge, facts, concepts or 

instructions; 
(b) which are being prepared; or 
(c) have been prepared in a formalized manner in a computer system or 

computer network. 

It also further provides that such data may be presented in any forms such as 
computer printouts, magnetic or optical storage media, punched cards, or 
punched tapes) and can also be stored internally in the memory of the computer. 

With the digital drive in India, extensive use of internet and various applications 
in the devices for various purposes, there has been increase in the amount of 
data generated. There is no denying the fact that the data generation has been 
advantages to the people and has increased the efficiency of people as well as 
the development of the society. However, the data generated is not protected and 
often get misused which results in the infringement of right to privacy of an 
individual. This issue was recently raised before the Supreme Court in the case 
of K.S.Puttaswamy (Retd.) v. Union of India.8 The case was brought by retired 
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High Court Judge Puttaswamyin 2012 wherein he challenged the constitutional 
validity of the “Aadhaar Card Scheme” of the UPA Government which required 
the people to submit their biometric data for the identity card which would be 
mandatory for access to government services and benefits. It was contended that 
the Aadhar Card Scheme infringes the rights of the people. It was brought 
before a Bench of three judges which passed an order that a Bench of 
appropriate strength must examine the said case and also to examine the 
correctness of the decisions of the Court in M.P. Sharma v. Satish Chandra, 
District Magistrate, Delhi9 and Kharak Singh v. State of Uttar Pradesh.10This 
matter was first placed before a 5 Judge Bench but subsequently, the matter was 
referred to a 9 Judge Bench on 18th July 2017. The Supreme Court in its 
unanimous decision held that the Constitution guaranteed the right to privacy as 
an intrinsic part of the right to life and personal liberty under Article 21. Thus, 
right to privacy may give rise to two inter-related protections i.e. against the 
world at large (right to choose that what personal information is to be released 
into the public space) and against the state (necessary concomitant of 
democratic values, limited government and limitation on power of State). The 
nine judge bench in Justice K.S. Puttaswamy (Retd) v. Union of India11decided 
over the matter whether the “Aadhar Card Scheme” which is the scheme 
introduced by the UPA Government of India wherein collecting and compiling 
the demographic and biometric data of the residents of this country is to be used 
for various purposes is violative of the “right to privacy”?  

While discussing the right to information and privacy in today’s world the 
Hon’ble Mr. Justice D.Y. Chandrachud placed his opinion on “informational 
privacy.” According to him in this informational age right to privacy of a person 
is at stake not only at the hands of the state but also from some non-state actors. 
Thus, he recommends that before such application the Union Government 
should examine and put into place a robust regime for data protection wherein a 
striking balance between the individual interests and legitimate concerns of the 
state is made. He also said that in order to achieve such balance it is necessary 
that the Union Government while designing such scheme should also consider 
the legitimate aims of the states which may include protecting the national 

                                                           
9AIR 1954 SC 300. 
10AIR 1963 SC 1295. 
11(2017) 10 SCC 1. 
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security, prevention and investigating crimes, national security etc. In this case, 
all the nine judges unanimously observed that ‘right to privacy’ is protected 
under Article 21 of the Constitution of India and the ‘Aadhaar Card Scheme’ 
without any robust regime for data protection does infringe this right of the 
citizens. Although this right protected under Article 21 is not absolute and must 
meet its threefold requirement of (i) legality; (ii) the need for a legitimate aim; 
and (iii) proportionality.  

 
III. Data Mining and Misuse of Collected Data  

Data mining is the process through which the raw data is collected and useful 
information from that data is extracted for use. Thus, we can say that it is the 
process through which usable data is extracted from the raw data. In this age of 
internet every single activity of any individual can result in the data generation. 
The e-commerce has made it possible to collect, organize and process the 
personal information of any individual. There are many sources through which 
data can be collected which are as follows: -  

(a) the marketing and the retail companies which collect the data of its 
customers which can later be used for targeting customers for particular 
purposes/marketing, predict the new marketing campaigns, helps in 
identify the customer response, helps in implementing the profit making 
policies for the growth of the business, to understand the behavior and 
habits of their customers; 

(b) the finance or banking companies collect the data from their customers 
which helps the financial institutions with information about the loan 
information and credit reporting, it helps them in determining the good 
and bad loans, helps bank to detect fraudulent credit card transactions or 
debit card transactions, and also helps us in understanding the purchases, 
exchanges, banking, stock etc; 

(c) the Government agencies/departments too are collecting information from 
people who are filling up forms for job interviews in government 
department. This helps the government agencies to build pattern and gain 
information about the money laundering and other aspects of forgery by 
the government officials/servants; 
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(d) the data collected by the medical fields too helps us in understanding the 
effects of certain epidemic in any place, in knowing the views of the 
patients, in implementing advanced treatment methodology, improve the 
communication between doctor and the patient, and the most important of 
all is to enhance health facilities; 

(e) the data is collected through surveillance videos and pictures too for the 
purpose of safety of people or a particular locality by tracking the 
movement of people in the said locality and observing the pattern of their 
day to day life; it also helps the law enforcers to prevent any crime; 

(f) the data is also collected through online games in computers, tablets or 
phones. The gaming sites collects the personal data of the consumers and 
use the data in knowing what the gamer wants. The online gaming makes 
it possible for even the strangers to exchange information about each 
other. 

(g) the digital medias like digital camera, scanner, desktop video cameras as 
well as the video chatting too helps in collecting the personal data of the 
person who is using those; 

(h) the personal data of an individual is also collected from social media like 
Facebook, twitter, WhatsApp etc. The individual himself provide the 
information in the social media. 

However, there is no doubt that the information collected has been helpful in 
developing a nation as well as made our life easy. The information are available 
at our hands with the help of all the necessary information’s stored in our 
devices and all the documents which are almost linked with each other. But it 
cannot be denied too that such data extractions like address, account details via 
KYC, phone number, workplace etc. through various applications as well as 
self-posts in social media and status of WhatsApp and other such applications 
has been also pitfall in data mining and imposes dangers to the person these data 
belong. The streaming of data is so much that it is practically impossible to have 
control over its collection, distribution, use and misuse. These collected data can 
be used for beneficial purposes but the unregulated and arbitrary use of such 
data can raise grave concern regarding the protection of privacy and individual’s 
security. The people’s information can be hacked by the hackers like the bank 
details, address and other personal information and can be used by criminal 
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organizations or criminal minded persons with criminal motive as well as the 
marketing companies. With the expansion of social networks, e-commerce, 
forms, blogs and other such things the personal information is collected and can 
be used in an unethical way which can result in violation of the privacy of a 
person along with lack of safety and security. Generally, the personal 
information collected by the business companies can be sold or leaked. This 
imposes the lack of safety and security as the information can be misused.  

 
IV. Data Protection and Laws in India 

With the explosion in the internet and data generation through various means 
due to it, India is facing problems relating to various kinds of cyber-crime. 
Matters relating to credit card/debit card theft, identity theft, money laundering, 
infringement of privacy, fraud, etc.Till now there is no specific law in India 
which deals with data protection and right to privacy of an individual. However, 
we cannot say that there is no law to protect citizens from it. There are few 
legislations which mitigate against private concerns and national security 
concern and to some extent deal with the problem regarding the data protection. 

“Right to privacy” is protected under Article 21 of the Constitution along with 
reasonable restriction for the right for the freedom of speech and expression 
provided under Article 19(1)(a). However, it has to be admitted that currently 
India does not have any specific law which deals with the issues of data 
protection. In the absence of any specific laws on data protection we rely on the 
Information Technology Act 2000 and the Indian Contract Act 1872 for the 
same.  

The Information Technology Act 2000 under Section 43A provides 
compensation for failure to protect data. The sole objective of this provision is 
to protect the personal data and privacy. It provides rights to compensation to 
any person from a body corporate who possess, deals or handles sensitive data 
or information which are stored in computers or other such means and have 
caused infringement to the persons whose data and information they are holding 
by being negligent or not maintaining reasonable security practices and 
procedures. The Explanation (ii) to Section 43A provides that for the purpose of 
this provision “reasonable security practices and procedures” means security 
practices and procedures which were designed to protect such data and 
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information from unauthorized access, damage, use, modification, disclosure or 
impairment, as part of the agreement enforceable between the parties or which 
are specified in the laws which are time being in force. In the absence of any 
specific agreement it should be as per the security practices and procedures 
which are prescribed by the Central Government.  

Explanation (iii) to Section 43A provides the meaning of “sensitive personal 
data or information” as such personal information which are prescribed by the 
Central Government in consultation with such professional bodies or 
associations as it may deem fit. The Information Technology (Reasonable 
Security Practices and Procedures and Sensitive Personal data or Information) 
Rules, 2011 provides what are included under the “sensitive personal data or 
information”? It provides that the sensitive personal data or information of a 
person which means things like password; information regarding Bank accounts 
or credit cards or debit cards; health condition which includes physical, 
physiological and mental health; sexual orientation of a person; biometric 
information; medical records; or any details provided to a body 
corporate.12However, it also provides that wherein any information is available 
freely and is accessible in public domain or is furnished under the Right to 
Information Act, 2005 or any other law for the time being in force then those 
information or data will not be regarded as sensitive personal data or 
information.  

The Information Technology (Reasonable Security Practices and Procedures and 
Sensitive Personal data or Information) Rules, 2011 also provides that the body 
corporate which collects, receives, possess, stores, deals or handle information 
of provider of information is under a duty to provide a privacy policy for 
handling of or dealing in personal information including sensitive personal data 
or information. In its policy a body corporate should also ensure that the 
information and data provided by the people should be available for them to 
view under lawful contract. Such policy shall be published by the body 
corporate in their websites. The said policy shall be clear and should state its 
practices and policies clearly which is easily accessible by the persons who will 
be furnishing their details. It should also consist of the type of personal and 

                                                           
12Rule 3, The Information Technology (Reasonable Security Practices and Procedures 
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sensitive data which are collected; the purpose of collection and usage of such 
information; disclosure of information including sensitive personal data or 
information as provided in Rule 6 and reasonable security practices and 
procedures as provided under Rule 8.13 Rule 6 of the The Information 
Technology (Reasonable Security Practices and Procedures and Sensitive 
Personal data or Information) Rules, 2011 provides that sensitive personal data 
or information can be done by a body corporate to any third party only with 
prior permission from the provider of such information. The Information 
Technology Act, 2000 also provides punishment for disclose of information in 
breach of lawful contract with imprisonment for a term which may extend to 
three years, or with fine which may extend to Rs.5 lakh, or with both.14 

Apart from the above legislation, measures are taken by the Telecommunication 
Companies. Lots of data is collected by the telecommunication companies too 
by way of getting phone connection, buying sim card for mobile phones, 
conversations, phone tapping etc. For all these matter the Telecommunication 
industries are governed by the Indian Telegraph Act 1885 which allows the 
Government to take possession of licensed telegraphs and intercept messages in 
case of any public emergency for the purpose of public safety and in the interest 
of the sovereignty and integrity of India. TRAI too controls the telecom and 
internet services (TSPs) in India and requires all of them to ensure compliance 
of the terms and conditions of the license regarding the confidentiality of 
information of subscribers and privacy of communications. Recently, in 
Karmanya Singh Sareen v. Union Of India15matter relating to WhatsApp user’s 
‘right to privacy’ came into question. WhatsApp is being used by the people for 
communicating with their dear and near ones and more preferred over the other 
Apps because of its privacy policy. On 19th February 2014 Facebook announce 
to have acquired ownership over WhatsApp. On 26th August 2016 WhatsApp 
announced changes in privacy policy which included that the account 
information of users including their phone number and contact details will be 
shared with the Facebook which is more public platform than the WhatsApp. 
The said new privacy policy will come into effect after 25th September 2016. 

                                                           
13Rule 4, The Information Technology (Reasonable Security Practices and Procedures 
and Sensitive Personal data or Information) Rules, 2011 
14Section 72A, The Information Technology Act, 2000 
15233 (2016) DLT 436 
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This new privacy policy was challenged by Karmanya Singh and Shreya Sethi 
who filed a writ petition in the Delhi High Court. In their petition they 
contended that when WhatsApp was introduced in 2010 they had declared a 
privacy policy wherein they promised complete safety against sharing of any  
details of the users along with complete security and protection of privacy to tis 
users. But the change in the privacy policy infringes the right to privacy of its 
users. However, the Delhi High Court gave partial relief to the petitioners by 
stating that the information, data and details of non-existing members as on 25th 
September 2016 shall be deleted and will not be shared. Thus, it left a choice 
upon the users whether to continue using the said App or not. Aggrieved by the 
decision of the Delhi High Court the petitioners filed a Special Leave Petition at 
the Supreme Court on 17th December 2016.16The main issues which are raised in 
this Special Leave Petition are: - 

(a) whether the change in the privacy policy of WhatsApp after 25th 
September 2016 violates the ‘right to privacy’ of its users? 

(b) Whether the internet messaging services through which users 
exchange messages via text, audio, video, calls/video calls 
constitute “Telecommunication” services? And whether the same 
can be regulated by the relevant telecommunication authorities or 
not? 

(c) Whether WhatsApp can provide an option to the users ‘not to share’ 
data with Facebook?  

(d) There are many users in our country who cannot read/understand 
the terms of the privacy policy provided by the App. Hence, the 
manner of seeking consent who are unable to read or understand the 
terms amounts to misleading, deceptive and unlawful? 

At present the case is pending before the Hon’ble Supreme Court.  

With respect to data protection and right to privacy in the Banking sectors we 
have certain laws like the Credit Information Companies Regulations 2006; 
Circulars of RBI including KYC circulars; Master Circulars on Credit Cards 
etc.; Master Circulars on Customer Services; Code of Banks Commitment to 
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customers. In the field of Medicine and Health care Sector there are laws like 
the Clinical establishments (Central Govt) Rules 2012; Indian Medical Council 
(Professional Conduct, Etiquette, and Ethics) Regulation 2002 which speaks for 
data protection and right to privacy. Date protection law should be equally 
applicable on the public and private sector. Government offices also hold 
personal information. 

 
V. The Personal Data Protection Bill in India 

Although in India the legislations do exists for the purpose of data protection but 
the complexity, dynamism and all-encompassing reach of the digital revolution 
requires a far more comprehensive regulatory regime to mitigate the concerns 
that are ever present. Thus, the Government of India constituted a Committee 
consisting of 10 members which was chaired by Supreme Court Judge B.N. 
Srikrishna(Retd) in August 2017 by the Ministry of Electronics and Information 
Technology to design and draft data protection laws for India. The Committee 
after a year of deliberations and public consultations has released a draft bill 
titled “The Personal Data Protection Bill, 2018.” This Bill contains provisions 
regarding the processing and collection of personal data and information of 
individuals by government and private entities incorporated in India and abroad. 
Along with it the Bill also contains provision for the protection of processing 
personal data of children such as age verification, parental consent etc. The bill 
also speaks about appointment of Data Protection Officers for carrying out 
functions like ensuring compliance to this Act, monitoring data processing 
activities, establishing grievance redressal of data principals. It also contains 
provision for transfer of data outside the country. It can be done only after 
meeting certain conditions. The Bill also has certain exemptions wherein data 
protection is not available. It also speaks about the establishment of Data 
Protection Authority of India (DPAI)by the Central Government and its power. 
It makes the following as an offense:- 

� Obtaining, transferring or selling of personal data as well as sensitive 
personal data contrary to the Act; 

� Re-identification and processing of de-identified personal data; 
� It provides for special procedures to deal with Offences by Companies, 

Central or State Governments.  
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The Personal Data Protection Bill, 2019 with few changes was introduced in 
Parliament on 11th December 2019. The Bill has been referred to a Joint 
Parliamentary Committee to examine it and submit its report. The essence of the 
Bill 2019 is to provide protection of personal data of the individuals and 
establish a Data Protection Authority. However, it does differ from the Draft 
Bill 2018 on the following grounds: - 

(i) With respect to  the definition of “Personal data” the Bill 2019 
retains the definition provided under the Draft Bill 2018. 

(ii) Unlike the Draft Bill 2018, the Bill of 2019 removes ‘passwords’ 
from the term of sensitive personal data. It also provided power to 
the Central Government (in consultation with the Data Protection 
Authority) to categorize any personal data as sensitive personal 
data. As per the Draft Bill 2018 this power was vested on the Data 
Protection Authority.  

(iii) Wherein the rights of the individual (data principal) is concerned 
the Draft Bill 2018 provided that rights such as obtaining 
confirmation on whether their data has been processed, seeking 
correction, transfer or restriction on continuing disclosure of their 
data vested on the data principal. The Bill 2019 has added one more 
right to the rights of the individual i.e. right to erase the personal 
data. 

(iv) As per the Draft Bill 2018 the personal data can be processed 
without obtaining the consent of the individual on certain grounds 
which includes functions of Parliament or State legislatures, 
wherein the individual will benefit out of such steps by the state and 
for any reasonable purposes specified by the authority to detect 
fraud, for recovery of the debt etc., however, the Bill 2019 removes 
the provision on functions of Parliament or State legislatures for 
non-consensual processing of personal data. The Bill 2019 provides 
that the Authority may allow ‘operation of search engines’ as a 
reasonable purpose for which non-consensual processing of 
personal data.  

(v) The Bill 2019 provides definition for ‘social media intermediary’ 
which enables online interaction between the users and allows them 
to share information. Thus, we find that social media intermediary 
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is a significant data fiduciaries and must provide a voluntary user 
verification mechanism for all users in India. The Draft Bill 2018 
does not mention this at all.  

(vi) Although we know that the data are collected by the Government 
agencies also but they were exempted from the provisions by the 
Draft Bill 2018. However the Bill 2019 do bring them within the 
purview of the provisions but provide certain reasonable reasons 
wherein they are exempted like if it concerns the national integrity 
of the nation or for preventing incitement to commission of any 
cognisable offence.  

(vii) Small entities were also kept outside the purview of the provisions 
under the Draft Bill 2018. The Bill 2019 do retain the exemption but 
has proviso to it that if the Authority thinks that their annual 
turnover has exceeded the prescribed limit then they can be brought 
under the purview of the provisions. 

(viii) As per the Draft Bill 2018 it was provided that with respect to the 
transfer of personal data outside the country one serving copy of all 
personal data will be kept in India. The Bill 2019 has removed the 
mandatory storage of all personal data and provides that only 
sensitive personal data should be stored.  

(ix) With respect to the composition of the Data Protection Authority of 
India, Bill 2019 has changed its composition of selection 
Committee of the Data Protection Authority of India.     

(x) Under the Draft Bill 2018 offences like obtaining, disclosing, 
transferring or selling personal data in contravention of the Act; re-
identification and processing of de-identified personal data without 
consent are punishable with imprisonment. However, under the Bill 
2019 only the re-identification and processing of de-identified 
personal without consent if punishable with imprisonment.  

(xi) With respect to the use of non-personal data collected by the 
Government for formulation of policies for digital economy, growth 
and security the Draft Bill 2018 states that no provisions will apply. 
The Bill 2019 retains it but further provides that the Government 
may direct the data fiduciaries to provide them non-personal data 
and anonymised personal data for the purpose of better targeting of 
the services and formulation of evidence-based policy.  
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VI. Conclusion 

With the digitalization and processing of data in almost every sphere it is 
difficult to safeguard one’s personal data which might land into wrong hands it 
becomes essential to revamp the existing laws as well as enact the law for 
protecting the personal data at the earliest. Enacting laws will not be sufficient 
until and unless effective machinery is not there to protect the rights of the 
individuals, thus, it becomes essential to have Special courts to deal with the 
problems relating to the data protection and other intellectual property right 
other than the Data Protection Authority which both the Bill of 2019 speak of. 
Data protection and right to privacy goes hand in hand and despite being a 
significant right of an individual with reasonable restrictions right to privacy 
still covered under the concept of right to life and personal dignity under Article 
21. Hence, there is a need for Constitutional amendment to make right to 
privacy as separate provision for the protection of individual rights. 
Incorporation of comprehensive policy is essential which shall consist of EU’s 
General Data Protection Information Technology  principles so that several 
agencies which are performing cyber security operations in India such as the 
National Technical Research Organization, the National Intelligence Grid and 
the National Information Board perform their duties properly. Apart from all 
these it is essential that we as an individual while interacting in the digital 
sphere be fully cautious especially where personal details are to be put, so that 
we may not be the victims of various kinds of cyber threats, frauds and theft of 
our personal data and information. 
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Abstract 

Motherhood in Indian society defines a woman’s identity even before marriage because 

the preparations for a self-sacrificing life begin long before she is married. There are 

social, cultural and family pressures that impinge on couples (who can afford it) to use 

advanced technology. The repeated use of this technology is also encouraged by 

physicians as it is commercial and profit-making. In Indian society, where fertility is 

valued to the extent that womanhood is defined as motherhood, ART give hope to the 

infertile even though only a few can afford it. Couples that come from the higher 

socioeconomic group, in the search to have their own biological child, can now have a 

child through high technology options like IVF. Assisted reproductive technology (ART) 

has grown by leaps and bounds in the last few years. India has one of the highest 

growths in the ART centers and the number of ART cycles performed every year. There 

is no standardization of protocols and reporting is very inadequate. There are only ART 

guidelines and no law still exists. Furthermore, the moral, ethical and social issues 

raised by ART are unresolved.The total absence of monitoring and self-regulation can 

lead to the misuse of ART and related technologies. Our first and the biggest challenge 

is to document the tremendous work being done in India. 

Key words: Infertility, Assisted Reproductive Technology, IVF. 

 

I. Introduction 

To procreate had been cherished dream of mankind since long. Couples start 
dreaming about their future life with kids’ immediately after marriage or in 
some cases after some time. Not all couples succeed in starting a family when 
they wish for it and couples in India also face difficulties related to 
reproduction. Research studies quote that 25 % of total couples suffering with 
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infertility are in India alone.1 According to World Health Organization estimate 
the overall pre valance of primary infertility in India is between 3.9% to 16.8%.2 

As per DLHS3 in India around 8.8% of currently married women in 
reproductive age group had infertility problems, with wide variation ranging 
from 14 % to 3%. At the national level, around 6% women have primary 
infertility where as 2% have secondary infertility.4 

Since ancient times, many Indian couples have suffered from infertility and have 
gone to great lengths to have a baby. Infertility touches all aspects of affected 
couples life. However in India, infertility is a particularly important problem 
since it is associated with specific social, cultural and religious aspects 
stemming from the long and varied history of the country and the importance of 
religion in the life of all Indians. In most areas of the women’s wellbeing is 
reported to be more affected by infertility then men. In developing countries 
position of women is defined by their reproductive capacity and their failure to 
do so due to any reason leads to social and cultural repercussions for them. 
Women express consistently lower scores on mental health, social functioning 
and emotional behaviour domains in quality of life and experience higher levels 
of stigma than men.5 

As in many developing countries, in India too infertility treatment is not part of 
the reproductive health services offered. There is no public health programme 
that focuses on infertility in the Indian context, though the International 
Conference on Population and Development (ICPD) programme of action states 
that reproductive health services should include prevention and appropriate 
treatment of infertility.6 The Ninth Five-Year Plan (1997–2002) document of the 

                                                           
1 Prasad R. Infertility and Treatment Seeking Behavior among women of EAG states in 
India. India 2014: Population and Development. 87-10.  
2 Available at  National health portal, https://www.nhp.gov.in/disease/reproductive-
system/infertility. 
3Distrct Level house hold survey. 
4 Unisa S. Infertility and treatment seeking in India. Findings from District level house 
hold survey. Facts, Views & Vision in Ob Gyn. (2010 ) at 59-65.  
5Sheoran P, Sarin J. Infertility in India: social, religion and cultural influence. Int J 
Reprod Contracept ObstetGynecol( 2015);4:1783-8. 
6 Programme of action. International Conference on Population and Development, 
Cairo, 1994:Para 7.6. 
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Government of India has included infertility in the comprehensive reproductive 
and child health package.7 

 

II. Social-Cultural Construction of Motherhood in India 

Society seems to influence the experiences of women with infertility. The way 
they perceive importance of motherhood depends a great deal on the societal 
messages and beliefs. In Indian society, infertility is taken as women’s problem 
and she is blamed for not able to procreate. As a dutiful wife she is expected to 
start a family immediately after marriage and when fails to do so, she is blamed 
for her role failure and often subjected to negative remarks and blame from in 
laws and neighbours.8 

The identity of a woman in India is formed in relation to the values, meanings 
and symbols of Indian society. The meanings and values of the cultural identity 
are internalized. The ideology of motherhood differs according to the socio-
cultural context, ethnicity, and class. In India, which is mostly a patriarchal 
society, motherhood has connotations of respect and power. Here, the “mother 
goddess” as mother is highly revered A woman is considered “complete” or 
“real” only when she becomes a mother. She proves her womanhood in this way 
and feels secure in her marriage because it is believed to bond the marital 
relationship. 

The ideology of motherhood is related to the way families are structured on 
kinship practices and depends on the variations in them. Ideas about 
womanhood and motherhood are linked to family and marriage. Family 
organization and marriage are important to understand reproduction and 
motherhood. Kinship is also important in understanding inheritance, rights over 
children, authority and responsibility of members of the family or kin-group. 
The way the patriarchal family is structured is one of the major causes of 
inequality between men and women and of the understanding that motherhood 
is one of the major roles of a woman in society. 

                                                           
7Edited by EFFY VAYENA PATRICK J. ROWE P. DAVID GRIFFIN, Current 
Practices and Controversies in Assisted Reproduction, Report of a meeting on “Medical, 
Ethical and Social Aspects of Assisted Reproduction” held at WHO Headquarters in 
Geneva, Switzerland 17–21 September 2001, World Health Organization Geneva 2002. 
8Id. 
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The mothering role of women is reproduced in society irrespective of whether 
women become mothers or not and the ideology of motherhood is dependent on 
the way a society constructs it. Motherhood is seen to be positively significant in 
many traditional societies, since women’s reproductive capacity is something 
which women consider their source of power, and as defining their identity and 
status. It is also considered a resource for women who are denied the 
experience. This is true of childless women who centre their whole life on the 
fact that they cannot become mothers or bear children and have to pay a social 
cost for it. The ideology of motherhood in Indian society explains why fertility 
is so important. Feminine identity is defined by the ideology of motherhood, 
being fertile is important and infertility is a huge problem. 

 

III. Socio-Cultural Context and Consequences of Infertility/Childlessness in 
Indian Society 

Since a woman is defined by her fertility, she internalizes the motherhood role 
to the extent that if she is infertile, she feels worthless. Then she proceeds to do 
all she can to reverse the situation. The experience of infertility/childlessness is 
usually marked by anxiety and fear, societal pressures to conceive and social 
stigmatization, and various trials of various treatments. Infertility is a major 
problem in the context of important domains of social life such as kinship, 
inheritance, marriage and divorce patterns. 

 It is a threat to a woman’s identity, status and economic insecurity, it may lead 
to identity dilemmas, lowered self-esteem, frustration and a sense of 
powerlessness .There are many reasons for the importance given to biological 
children in society: 

1. It is assumed that the desire to have children is normal and parenthood 
is part of the natural order of things.  

2. Some childless women might not be that enthusiastic about motherhood 
but want a child to satisfy their in-laws or husband, or experience 
pregnancy, childbirth or parenthood.  

3. Some are under external pressures to have children (as in India). For 
some, it makes them feel part of daily life and for some couples a child 
is like an achievement. 
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4.  For some men, having a child is proving their sexual potency.  

5. It is important for women, because for them there is a link between 
femininity and fertility. Motherhood also gives women a female adult 
identity and a reputation of a responsible human being.  

6. Children provide emotional satisfaction, make life interesting and 
provide a reason for living.  

7. People also want children because it is almost like a biological need, as 
they want to see a part of themselves in their child.  

8. Some want to be able to spend the wealth they have acquired or 
achieved on someone, and a biological offspring is the best person to 
spend it on. Having a child for some couples affirms their love for each 
other as a child is seen as a binding factor.  

9. A child is also looked upon as someone who helps an urban middle-
class housewife spend her time, since the child occupies her and gives 
her status in society, she also has something to talk about with other 
women.  

10. A poor woman has children for economic reasons too. The more 
children she has, the more earnings there are for the family as a whole. 
So children are precious resources for her, as she usually cannot send 
them to school. 

11. Moreover, children seem to be the central point of discussion for 
mothers, so a childless mother feels excluded and her childlessness 
becomes more obvious. 

Jindal and Gupta9, through their study, reiterated that in India the social pressure 
to become parents is even more because of the joint family system and the 
influence of elders. If the couple is infertile, there is loss of status and prestige. 
Among the women that they studied, social problems increased with the 
duration of marriage or duration of infertility, while these decreased with 
increase in age, education and income of the husband. The problems were 
inversely related to education and economic independence. Insistence on a male 

                                                           
9 Jindal UN, Gupta AN. Social problems of infertile women in 
India,INTERNATIONAL JOURNAL OF FERTILITY, 1989, at 33&34.. 
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child was responsible for such problems in both primary and secondary 
infertility cases when the first offspring was female. Poverty and illiteracy 
emerged as important socioeconomic determinants of these problems. 

 

IV. Effect of Religion on Infertile Women 

Unisa10 feels that childless women are kept purposely from celebrations of new-
born children and celebrations of first pregnancies, as their presence is 
considered inauspicious. Many people expressed the opinion that a childless 
couple should also not bless a newly married couple as that might result in the 
newly married couple’s childlessness. After a few years of marriage, a childless 
woman avoids ceremonies. Actual and anticipated rude comments at social 
functions forced many women in this study into becoming social recluses. 
Women considered themselves to be a source of bad luck. Unisa pointed out that 
the women themselves had low self-esteem as a result of these negative social 
attitudes . 

Society has fixed a right time for motherhood and fatherhood and that it was too 
late for women to become mothers after they were 25 years old. These concerns 
related to lack of adult identity (male and female), also proving their capability 
of motherhood, status in the family, the stigma of late motherhood and lack of 
security in old age. Children are valued by women because they continue the 
patrilineal family line and helped them establish a relationship with the elders in 
the family.11 

 

V. Psychosocial Consequences 

Feelings of losing control over their body and their life are expressed by some 
women who are childless. For many women, conception becomes a 
preoccupation resulting in anxiety, despair, depression and various other 
psychological problems. This adds to the problems that already exist. They feel 

                                                           
10 Unisa S. Childlessness in Andhra Pradesh, India: treatment seeking and consequences. 
Reproductive Health Matters, 1999, 7:54–64. 
11Mulgaonkar VB. A research and an intervention programme on women’s reproductive 
health in slums of Mumbai. Mumbai, Sujeevan Trust, 2001. 
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sad, disappointed and exhausted by the intensity of their emotions because this 
problem has taken over their lives.12 

Some women who are infertile feel constantly preoccupied with their body, 
waiting for a sign of something going wrong or right. There is anxiety with the 
onset of menstruation and it is viewed not as a sign of femininity, but as a 
failure. There is concern whether the pregnancy will continue or not, or 
preoccupation with the cause of infertility, or with unexplained infertility. In-
depth interviews conducted with infertile couples undergoing treatment have 
revealed that women express disappointment at failing expectations and that 
treatments allow hope but also defer final acceptance of infertility. Since this 
experience damages self-esteem it might haverepercussions on other 
relationships of the woman. In India, women often complain of being ridiculed 
by their in-laws for not being able to conceive. They feel rejected by their 
partners because they are made to feel incomplete and the threat of someone 
else coming on the scene looms large.13One of the few psychosocial studies of 
infertile couples in India revealed that infertility is a life crisis and a stressful 
experience with invisible losses, especially for women.14 They experience 
marital and psychological instability, and stress and strain, including 
deterioration in the quality of life. The crisis is long lasting and not much is 
known about the strategies adopted by infertile couples to cope with their 
childlessness. In the study, 77% of couples had alterations in sexual response 
(reduction of sexual happiness), which also has implications for the marital 
relationship.  

The couples coped with infertility by involving themselves in religious practices 
such as praying and visiting religious places, by caring for others in the family, 

                                                           
12 Gupta J. New reproductive technologies, women’s health and autonomy: freedom or 
dependency? New Delhi, Sage Publications, 2000. 
13Widge A. Beyond natural conception: a sociological investigation of assisted 
reproduction with special reference to India [Thesis]. New Delhi, Jawaharlal Nehru 
University, 2000. 
14 Desai P, Shrinivasan V, Hazra M. Understanding the emotions of infertile couples. 
Journal of Obstetrics and Gynaecology of India, 1992, 42:498–503. 



ENVIRONMENT, TECHNOLOGY AND SOCIAL CHANGE 

138 

fostering relatives’ children and some by being involved in social organizations. 
Some couples also expressed the positive freeing aspects of childlessness. 15 

 

VI. Treatment-Seeking Behaviour of Infertile/ Childless Couples in India 

Though there are many consequences of infertility, the obvious commonly 
expressed consequences include fertility-seeking behaviour which includes 
treatment mostly from traditional healers.1617More recent studies have also 
identified allopathy as one of the more popular treatments that are sought 
besides traditional treatments.18 Although infertility treatment is available in 
government hospitals, there is often poor coordination between gynaecologists, 
infertility specialists, surgeons and laboratory technicians. Couples who can 
afford the cost of ART such as in vitro fertilization (IVF) are using them 
increasingly. 

Women usually initiated the first contact with a physician. The reasons for 
couples delaying seeking medical advice were because of the fear of a final 
definitive diagnosis and partly because of the dread of the emotional stress and 
physical discomfort of the tests they would have to undergo. Some also felt that 
in seeking medical attention they were admitting failure in their efforts to 
conceive. 

 
VII. Assisted Reproductive Technologies: Social, Physical and 

Psychological Costs 
There are social, cultural and family pressures that impinge on couples (who can 
afford it) to use advanced technology such as IVF, gamete intrafallopian transfer 

                                                           
15Edited by EFFY VAYENA PATRICK J. ROWE P. DAVID GRIFFIN, Current 
Practices and Controversies in Assisted Reproduction, Report of a meeting on “Medical, 
Ethical and Social Aspects of Assisted Reproduction” held at WHO Headquarters in 
Geneva, Switzerland 17–21 September 2001, World Health Organization Geneva 2002. 
16Kakar DN. Traditional healers in North India: a case study. Nursing Journal of India, 
1983, 74:61–63.  
17 Gupta AN, Dhall GI, Dhaliwal LK. Epidemiology of infertility in Chandigarh. In: 
Shah Ratnam S, Soon Teoh E, Anand Kumar C, eds. Advances in infertility and 
sterility. Singapore, Parthenon Publishing, 1983:103– 109 
18 Unisa S. Childlessness in Andhra Pradesh, India: treatment seeking and consequences. 
Reproductive Health Matters, 1999, 7:54–64. 
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(GIFT) and intracytoplasmic sperm injection (ICSI). It has been suggested that 
some childless women go through procedures such as IVF repeatedly, although 
they believe that it is notbeneficial, is invasive and has risks of physical and 
psychological damage. They do, however, repeat the treatments due to a sense 
of being responsible for reproductive failure and because of the constant 
valorisation of motherhood as a woman’s most important role. The repeated use 
of this technology is also encouraged by physicians as it is commercial and 
profit-making.19 

The ambiguity towards the experience with IVF cycles has been revealed by 
many studies. However, it is believed that IVF focuses exclusively on biological 
reproduction and curtails any potential for the redefinition of parenthood or 
infertility. In so doing, it reinforces the notion of the “natural” bond between a 
mother and her biological children as well as reinforces the idea that the only 
desirable structure of social relations between adults and young children is the 
nuclear family or indeed one’s own biological children.20 

 

VIII. Seeking ARTinthe Indian Context 

In Indian society, where fertility is valued to the extent that womanhood is 
defined as motherhood, ART give hope to the infertile even though only a few 
can afford it. Couples that come from the higher socioeconomic group, in the 
search to have their own biological child, can now have a child through high 
technology options like IVF. In India where there is a stigma against infertility 
and childlessness, this is perceived as a great scientific achievement. Most 
couples who opt for treatment are very apprehensive about the societal reaction 
to their childlessness. As in the West, the need for a child in India is not so 
much of a biological need but is a social one.21 

                                                           
19 Crowe C. Women want it: in vitro fertilization and women’s motivation for 
participation. In: Spallone P, Steinberg DL, eds. Made to order: the myth of 
reproductive and genetic progress. Oxford, Pergamon, 1987:84–93. 
20 Ibid  
21Widge A. Beyond natural conception: a sociological investigation of assisted 
reproduction with special reference to India [Thesis]. New Delhi, Jawaharlal Nehru 
University, 2000. 
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According to data available with healthcare private equity firm Quadria Capital, 
although infertility affects nearly 28 million couples seeking children, only 1 per 
cent of them are seeking treatment. The total demand for IVF cycles, primarily 
used for treatment of infertility, was 100,000 in 2015 and is expected to touch 
260,000 by 2020 at a compound annual growth rate (CAGR) of over 20 per 
cent, throwing up a plethora of opportunities for both domestic players and 
foreign chains wanting to either establish or strengthen their presence in the 
bourgeoning IVF market.22 

“The IVF market is estimated to be underpenetrated by 9-12 times than the 
addressable demand in the key cities such as Delhi, Mumbai and Bangalore, and 
provides a huge opportunity for penetration of IVF centres across the country,” 
says Amit Varma, managing partner at Quadria Capital. “The IVF market is 
highly fragmented with both domestic and a handful of foreign companies 
offering services,” he adds. 

According to Srinivasan, overestimates of infertility help justify the industry’s 
and the medical practitioners’ existence, but in a large country with a large 
population it is a substantial number and requires attention. IVF and other ART 
are promoted today for all forms of infertility. The Institute for Research in 
Reproduction (IRR) began work on an IVF programme in 1982 to provide 
subsidised IVF. Besides, the services in the private sector are mostly market 
driven. According to an infertility specialist in Delhi, as private specialists 
invest a lot in acquiring hi-tech equipment, the costs of service are therefore 
high (personal communication). According to another infertility specialist, IVF 
clinics are mushrooming in India. 

There are nearly 1,000 centers offering IVF across the country, a few centres 
also exist in the public sector. An evaluation of the public sector ART centres is 
proposed, following which the existing ones may be strengthened with trained 
and interested staff. The mushrooming of private centres combined with the lack 
of public sector centres has created a situation of exploitation of helpless, 
childless couples. 

On the other hand still there exists a social stigma around IVF treatment in 
India. Being a conservative society, social and religious concerns prevent people 
                                                           
22Paramita Chatterjee, “IVF: Fertile Ground”, available at 
http://www.businessworld.in/article/IVF-Fertile-Ground/08-08-2016-104172/  
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from seeking IVF treatment. There is still a section of society which is unaware 
of the positives of this treatment. While the market for IVF is growing, many 
people still refuse to accept the scientific facts behind IVF. Family succession in 
case the child doesn’t carry family genes, treating the child as multi-parental 
creation, and child’s emotional safety are some of the key taboos existing in the 
society. Additionally, third-party donors, whether they provide eggs, sperms, 
embryos or surrogacy, are anathema, especially to people with religious and 
social reservations.23 

 

IX. The Socio-Political Context 

It is political in the sense that it is in the overpopulated state’s interest to control 
fertility and not be concerned about infertility. In India, infertility appears to be 
an unimportant question for policy-makers and women’s groups alike. As an 
example, none of the programmes of the national reproductive health policy has 
focused on implementing preventive and curative services for infertility 
treatment. Infertility seems to be a relatively unimportant issue, as it affects only 
a few couples in an “overpopulated” country. Among them, even fewer couples, 
those of a certain class group, are able to access ART. These are the primary 
reasons that the voice of the childless woman is absent in the feminist and policy 
debates surrounding reproductive technology in India. Hence, neither the issue 
of infertility nor the implications of ART are given any value. However, 
irrespective of the number, or the class of women who are affected by infertility, 
or have access to infertility treatment, the infertile or the childless woman is a 
focus for patriarchal power and this has major social repercussions for the 
woman.  

X. Legal Framework of Assisted Reproductive Technology in India 

Assisted reproductive technology (ART) has grown by leaps and bounds in the 
last few years. India has one of the highest growths in the ART centers and the 
number of ART cycles performed every year. Very soon India will be the leader 
in the world of ART in terms of a number of cycles. With the advances of 
technology and availability of techniques even in tier II and tier III cities our 
country, the results still vary dramatically. There is no standardization of 

                                                           
23 Ibid. 
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protocols and reporting is very inadequate. Furthermore, there are only ART 
guidelines and no law still exists. Our first and the biggest challenge is to 
document the tremendous work being done in India.24 

As a result, questions have been raised on the effectiveness, safety, availability 
and costs of these procedures, as well as many ethical and legal aspects of their 
use. 

ART still has some safety problems and risks that need to be described and 
evaluated so that current clinical policies and laboratory procedures can be 
revised, if necessary. Confidence, Credibility or trust in ART is needed, not only 
for couples who need to undergo treatment but also for professionals who 
provide treatment and for the society at large, as well as for legislators and 
resource allocators. 

In India, there is no legislation dealing with the assisted reproductive system. No 
legislation currently regulates ART in India. In 2002, the Indian Council of 
Medical Research (ICMR) laid out guidelines for surrogacy. Further, in 2005, 
the ICMR issued the ‘National Guidelines for Accreditation, Supervision and 
Regulation of ART Clinics in India’ (ICMR Guidelines), which inter alia, 
prescribed the conditions that ART clinics need to comply with. Both the above 
initiatives did not have any legislative backing. Thereafter, the Assisted 
Reproductive Technology Bill (ART Bill) was first proposed in 2008, with the 
final version being brought out in 2017.  

X.I. The Indian Council for Medical Research Guidelines for ART Clinics 
and Surrogacy in India:25 

It is necessary to follow ICMR guidelines in ascertain the therapeutic and 
research values of the AR procedure.  

Informed consent: After duly counselling the couple/oocyte/semen donor, an 
informed and written consent should be taken from both the spouses as well as 
the donor. They should be explained that: 

1.  The various risks in simple language that they can understand.  

                                                           
24Narendra Malhotra, Duru Shah, Rishma Pai, H. D. Pai, and Manish Bankar, “Assisted 
reproductive technology in India: A 3 year retrospective data analysis”, J Hum Reprod 
Sci. 2013 Oct-Dec; 6(4), Indian society of assisted reproduction,p. 235–240. 
25 ICMR Guidelines on Biomedical Research on Human Participants 2006. 
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2. The possibility of multiple pregnancies and their risk, ectopic gestation, 
increased rate of spontaneous abortion, premature births, higher 
perinatal and infant mortality, growth and developmental problems, 
possible side effects of the drug used.  

3. There is no guarantee on the success/failure of the procedure.  

4. About the cost to the patient of the treatment proposed and of an 
alternative treatment, if any.   

5. There may be possible disruption of the patient’s domestic life which 
the treatment an expenses may cause; 

6.  About the possible deterioration of gametes or embryos associated with 
storage, and possible pain and discomfort;  

7.  About the advantages and disadvantages of continuing treatment after a 
certain number of attempts.  

8. Informed consent should include information regarding use of spare 
embryos. It should be made clear whether embryos that are not used for 
transfer could or could not be used for research purposes or implanted in 
another woman’s womb, or preserved for use at a later date or 
destroyed.   

9. Consent may be withdrawn at any time before implantation.  

10. Specific consent must be obtained from couples who have their gametes 
or embryos frozen, with regard to what should be done with them in 
case of death, or if any of the parties becomes incapable of varying or 
revoking her or his consent.  

11.  Abortions should never be encouraged for research purposes.  

Selection of Donor: The semen bank assumes the responsibility in selection of 
the suitable donor on following terms:  

1.  Complete physical examination of the donor should be done; the donor 
should be healthy with reasonable expectation of good quality eggs or 
sperms and preferably with proven fertility record.  

2. The physical characteristic and mental make-up of the donor should 
match as closely as possible to that of the spouse of the recipient, 
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especially with reference to colour, eyes and hair, height and build, 
religious and ethnic background, and education and ABO blood type.  

3. Blood group of the proposed donor and donee should be tested with 
respect to Rh compatibility.  

4.  No donor suffering from any sexually transmitted disease (e.g. syphilis, 
gonorrhea, chlamydia, herpes, HIV etc.), infectious disease (e.g. 
hepatitis B and C, HIV) or genetically transmissible disease. Sexually 
transmitted diseases should be ruled out within a week of obtaining the 
seminal fluid.  

5. It is essential that donated semen is cryo-preserved and used only after 6 
months as this would enable the centre to retest the donor after 6 months 
for HIV and eliminate the potential risk of HIV transmission in the 
‘window’ period of HIV infection.  

6.  Identity of the donor as well as the recipient should be protected from 
each other. However, all the records of the donor must be preserved for 
at least 10 years and should be confidential.  

7. Confidentiality of the entire procedure and its outcome is advisable and 
therefore, no relative should be accepted as a donor in order to avoid 
identification and claims of parenthood and inheritance rights.  

8.  Any information about clients and donors must be kept confidential. No 
information about the treatment of couples may be disclosed to anyone 
other than the accreditation authority or persons covered by the license, 
except with the consent of the person(s) to whom the information 
relates, or in a medical emergency concerning the patient, or a court 
order.   

9. Written consent and an undertaking of the donor should be taken 
towards unrestricted use of sperms or oocytes for AR and he/she will 
not attempt to seek the identity of the recipient. In case the donor is 
married, the written consent of the spouse should also be taken, if 
possible.  
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10.  It is also desirable to restrict the use of semen from the same donor to a 
maximum of 10 pregnancies to avoid the possibility of an incestuous 
relationship occurring among the offspring’s at a later date.  

11.  In case of the oocyte donor, incurring any health problems related to 
the process of donation, the costs of the subsequent health care should 
be borne by the potential recipient couple irrespective of whether they 
receive oocyte donation as planned or not.  

12. In case of unused surplus/ spare embryos, consent of the concerned 
couple should be obtained to cryopreserve such embryos for donation to 
other needy couples. The ownership rights of such embryos rest with the 
couple concerned.  

13. Respect for the embryo’s moral status can be shown by careful 
regulation of conditions of research, safeguards against commercial 
exploitation of embryo research, and limiting the time within which 
research can be done on embryo up to 14 days’ growth i.e. when the 
primitive streak appears.26 

 

While the guidelines attempt to incorporate some issues related to social justice 
and gender inequality, they still fall short on many fronts. The ethical guidelines 
should go beyond technicalities and build effective safeguards so that the 
unequal power relationship between the providers and users of new technology 
is minimised. The guidelines should also keep in mind the unequal gender 
balance and ensure that the rights of women users of these technologies are not 
compromised in any manner.  

The very title ‘National guidelines for accreditation, supervision and regulation 
of ART clinics in India’ makes it clear that the ICMR, the apex body in India for 
the formulation, coordination, and promotion of biomedical research, has 
limited itself to creating red tape on the running of clinics. It is critical to 
envision future trends and lay down an ethical framework for biomedical 
research, especially in the new frontier of human reproduction that could change 

                                                           
26B. L. Chaudhary , “Assisted Reproductive Techniques Ethical and Legal Issues”,  J 
Indian Acad Forensic Med. October-December 2012, Vol. 34, No. 4 



ENVIRONMENT, TECHNOLOGY AND SOCIAL CHANGE 

146 

the very face of humanity. This role, it seems, is not one that the ICMR is ready 
to play.27 

 

XI. Recommendations 

World Health Organization in a meeting on “Medical, Ethical and Social 
Aspects of Assisted Reproduction” held at WHO Headquarters in Geneva, 
Switzerland prescribed the following recommendations and some 
recommendations specify the group or entity that would be expected to take the 
appropriate action:28 

• There must be specific and uniform definitions of terms commonly used in 
ART. 

• Guidelines need to be developed for the establishment of national and 
international ART registries. 

 • National ART surveillance programmes should be developed.  

 • National and international data on twin and higher-order multiple pregnancy 
rates resulting from ART and other forms of infertility treatment should be 
published. 

 • ART statistics need to emphasize the birth rates of healthy infants as well as 
rates of malformations, neonatal morbidity and mortality, and abnormalities of 
pregnancy.  

• Malformation rates should include those associated with abortion, stillbirth and 
live birth. 

• Moral, ethical and social issues raised by ART should beresolved. 

• Consumers of ART services should work closely with professionals and with 
governments to document. 

                                                           
27Laxmi Murthy, Vani Subramanian,”ICMR guidelines on Assisted Reproductive 
Technology: lacking in vision, wrapped in red tape”, Indian Journal of Medical Ethics, 
Vol IV No 3 July-September 2007. 
28 Current Practices and Controversies in Assisted Reproduction, Report of a meeting on 
“Medical, Ethical and Social Aspects of Assisted Reproduction” held at WHO 
Headquarters in Geneva, Switzerland 17–21 September 2001. 
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• Prior to treatment, patients undergoing ART procedures should be counselled 
about the implications of disclosure and nondisclosure to the child of its genetic 
origins. Subsequently, parents should have access to support when they are 
considering being open with the child about his/her genetic origins. 

 • Further studies should be conducted on the effects on the child of secrecy and 
disclosure about his/ her genetic origins resulting from gamete or embryo 
donation.  

• Procedures need to be established to ensure continuing multidisciplinary 
debate to shape the ethical framework of ART.  

•  Procedures should be developed to allow stored embryos, for which 
there will be no clinical use, to be used for research or discarded. This 
research could be used to improve ART or the understanding ofembryo 
development, but must be legally permissible and carried out only with 
the prior informed consent of the donors.  

•  Newly introduced procedures, as well as those currently used in ART, 
should be followed by surveillance of all treated individuals and 
offspring and include child development.  

• Policy-makers and health staff should give attention to infertility and the 
needs of infertile patients. 

•  Governments should improve education in infertility and reproductive 
health for the general public and health care professionals.  

•  A gender perspective needs to be applied by health care providers to 
infertility management and treatment.  

•  Infertility management should be integrated into national reproductive 
health education programmes and services. 

•  Physicians should provide adequate investigation facilities and 
treatment for the infertile couple in a culturally sensitive and ethically 
acceptable manner. 

•  Where appropriate, traditional healers should be included in the 
dialogue between patients and health care providers concerning the 
treatment of infertility.  
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•  Where public funding is insufficient, alternative sources of funding for 
public sector ART programmes should be sought. 

•  Cost-effective options, including the establishment of national 
networks of satellite clinics to screen and refer appropriate couples to 
specialist centres, should be examined as a means of improving access 
to ART.  

•  ART should be complementary to other ethically acceptable, social and 
cultural solutions to infertility.  

•  Public awareness of infertility and its causes should be increased to 
improve preventative behaviour and to diminish the stigmatization and 
social exclusion of infertile men and women.  

• The dissemination of public information on the options for treatment of 
infertility, including adoption and the ethical and legal issues involved, 
should be improved. 

•  Infertility should be recognized as a public health issue worldwide, 
including developing countries.  

•  Research is needed on innovative, low-cost ART procedures that 
provide safe, effective, acceptable and affordable treatment for 
infertility. 

 

XII. Conclusion 

Motherhood in Indian society defines a woman’s identity even before marriage 
because the preparations for a self-sacrificing life begin long before she is 
married. It is still the most important goal for a woman. Infertile women often 
complain of being ridiculed by their in-laws for not being able to conceive. 
Some couples use AI and ART. Since IVF has been introduced in India it has 
given desperate couples great hope and a chance to have their own baby instead 
of going through endless treatments without any hope. In the search to have 
one’s own biological child, couples that belong to the higher socioeconomic 
groups can now have a child. In the present context of consumerism and market-
oriented technologies, the private health care sector and the pharmaceutical and 
genetic engineering companies use the slogan of “help for the infertile”, but it is 
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the companies that stand to gain. There are hardly any subsidised clinics in India 
and the government hospitals do not offer these advanced technologies. 
Preventive and curative services for infertility are not a priority. Furthermore, 
the moral, ethical and social issues raised by ART are unresolved. The problems 
posed for parenthood, when the legal parent of a child born to a woman who is 
neither its genetic nor social mother have not been confronted in India. These 
technologies are offered as a choice. However, in a country such as India, where 
modern and/or hi-tech infertility treatment depends on the couple’s/woman’s 
ability to pay, there is not much choice. Moreover, due to the lack of regulation 
and laws there are concerns about the lack of professionalism and the safety of 
the treatments offered. The total absence of monitoring and self-regulation can 
lead to the misuse of ART and related technologies. Legal battles regarding 
ART and/or surrogate motherhood have been going on in the West, but it will 
not be long before similar problems are faced by the Indian society. A set of 
rational and consistent policies to manage ART is required. There should be a 
focus on non-technological solutions such as preventive measures for infertility, 
adoption of children of all sexes, raising consciousness to reduce the social 
pressures for biological parenthood and on protesting against perverse uses of 
ART. The reality of the childless woman is complex. Experiences of infertile 
women with reproductive medicine are not very pleasant but they still want 
touse the technology, sometimes because it helps them negotiate their position 
in the patriarchal family. Also, an overemphasis on the negative impact of these 
technologies distracts attention from the politics and organization of health care 
in general, from the legal system, from political struggles over the nature of 
sexuality, parenthood and the family, and from the impact of the varied material 
and cultural circumstances in which people create their material lives. The 
problem of women’s health in India has to be looked at within a general context 
of poverty, class and gender inequalities and unequal access to resources. The 
health and well-being of women are important as a value. The politics and 
organization of health care in general, the legal system, the nature of sexuality, 
parenthood and the family and the present economic structures all are important 
related issues that impinge on a childless woman. 
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Abstract 

Indian Banking has undergone a total transformation over the last decade. Moving 

seamlessly from a manual, scale constrained environment to a technological leading 

position, it has been a miracle. Such a transformation takes place as per the need of the 

hour within a short span of time with low cost. In the development of Indian economy, 

banking sector plays a very important and crucial role. With the use of technology there 

had been an increase in penetration, productivity and efficiency. It has not only 

increased the cost effectiveness but also has helped in making small value transaction 

viable. Electronic delivery channels, ATMs, variety of cards, web based banking, and 

mobile banking are names of few outcome of the process of automation and 

computerization in banking sector. 

Customer values and their preferences need to be recognized for the development of 

internet banking to ensure long term organization- customer relationship in the E-era. 

The advancement and development in technology and a concrete mix of these with the 

information technology have brought about a critical change in outlook in the banking 

sector from conventional to internet-based banking framework. IT and globalization 

have forced the latest banking system to embrace the fast-growing innovations and 

change the delivery channels of financial services provided by them. Apart from the 

various advantages of internet banking, there are many disadvantages also as 

everything has both pros and cons. It has some disadvantages which must be studied 

and taken care of.  

 E Banking is not a separate business; it is Banking using E Channels. Banking is 

regulated by RBI under RBI Act Subject to licensing Law regarding Electronic 

documents is contained in Information Technology Act 2000 As amended by Information 

technology Act 2008. There are various provisions of law, which are applicable to 

traditional banking activities and, are also applicable to e-banking. However, this does 

not overcome many problems, hence there is need for introducing more stringent rules 

and regulations specifically to meet the problems of e-banking. The legal framework of 

Indian banking system is governed by a set of enactments, i.e., The Banking Regulation 
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Act, 1949, the Reserve Bank of India Act, 1934 and Foreign Exchange Management Act, 

1999, evidence act, contract act and so on. The Information Technology Act 2000 has 

attempted to address a number of e-commerce regulatory issues. Yet there exists a grey 

area, which has neither been spelt out properly nor has there been any workable modes 

of implementation suggested by Constitutional institutions. 

Key Words: E-Banking, Information Technology, Implementation, Development and 

Social Transformation. 

 

I. Introduction 

Indian banking has undergone a total transformation over the last decade. 
Moving seamlessly from a manual, scale-constrained environment to a 
technologically-leading position, it has been a miracle. Nowhere in the world 
has such a transformation taken place in such a short span of time with such a 
low cost. The process started in 1999-2000 when a couple of banks signed their 
first core banking transformation deal with Infosys. The dramatic boon in the 
usage of internet has made all banking institutions to make use of internet for 
serving their customers and delivering all financial services. The hunt to 
embrace new technology to gain an advantage in the market gives the bank a 
new shape called online Banking. The increased internet usage has made bank 
to leverage over the internet for gaining competitive advantage in the sector. 
Information technology and communication networking system have 
revolutionized the working of banks and financial institutions all over the world. 
Banking has become more complex with the introduction of electronic banking. 
The Convenience of e-banking has attracted the public at large all over the 
world. Banking services has reached rural people of Indiaand has its working 
wing globalized. Thus is the combinatory story of e-banking, where there are 
advantages of numerous facilities offered due to digitalization, there is also 
plenty obligation to be meted out by the banks.Banker has to act like a king and 
servant at the same time.3 

 Customer values and their preferences need to be recognised for the 
development of Internet banking to ensure long term organization – customer 

                                                           
3 . B.R. SHARMA, BANK FRAUDS PREVENTION AND DETECTION 281(3rd 
edition, Universal Law Publishing Co. 2009). 
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relationship in the E-era. The advancements and development in technology is 
transforming the banking structure by changing its business models from 
traditional physical banking to virtual online banking. The advent of internet 
banking has completely changed the way we do banking in all main banking 
areas viz. Distribution, fund transfer, payment and trading. 

 

II. Meaning and Definition of E-banking 

E-banking is being used in India for some time now in the form of digital data in 
computers, credit and debit cards, Automated Teller Machines, Mobile Banking, 
net banking and internet banking. Internet or E-banking means any user with a 
personal computer and a browser can get connected to his bank’s website to 
perform any of the virtual banking functions. E-banking has been defined in law 
lexicon as banking activities accessed by using a computer, employing modems 
and telephones. In e-banking, “e” stands for electronic and the ‘banking’ has 
been defined as ‘an acceptance of money from the public, for purpose of lending 
or investment of money, which is withdraw able by cheque, draft or otherwise’ 
and banking by using electronic devices is e-banking.4 

 

III. Features of E-banking 

The main features of e-banking are:- 

       1. In e-banking, banking functions are carried by using internet facility. 

       2. It removes the traditional geographical barriers as it could reach 
customers at different counters/ jurisdictions. 

      3.  E-banking facilitates banking transactions at all time and on the days 
including holidays and Sundays. 

      4. It provides several additional delivery channels which are more 
convenient and cost effective to both customer and banker. 

      5. It is based on science and technology i.e. use of electronic devices 
which saves time and energy of banker and customer. 

                                                           
4 The Banking Regulation Act, 1949, No. 10 of 1949, s. 6. 
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      6. Its special features lie in ensuring security of the transaction, customer’s 
privacy and transparency of transaction. 

 

IV. Services through E-banking 

The heart of the E-banking application is the computer system, which includes 
web servers, database management system, and web application programmes 
that can generate dynamic html pages. Bank customers’ account and transaction 
information is stored in a database which is a specialized software that can store 
and process large amounts of data in high speed. The function of web server is 
to interact with online customers and deliver information to users through 
internet. Several banks also use state of the art imaging systems allowing 
customers to view image of cheques and invoices over the internet. Services of 
e-banking are the following: 

1.  Information System: General information’s like interest rates, branch 
location, bank products and their features, loan and deposit features are provided 
in the bank website. There exist facilities for downloading various types of 
application forms like deposit application form, loan application form etc. The 
communication is carried out through email; otherwise the person seeking 
information need not disclose his identity. 

2. Electronic Information Transfer System: The system provides customer 
with specific information in the form of account balances, transaction details 
and statement of accounts. The information is still largely of “read only” format. 
Identification and authentication of the customer is through password. The 
application systems cannot directly access through the internet. 

3. Fully Electronic Transactional System: This system allows bi-directional 
capabilities. Transactions can be submitted by the customer for online update. 
This system requires high degree of security and control. 

4. Other Services: E-banking services can be availed for payment of bill, fund 
transfer, credit card, railway and air ticket booking, investment, recharging 
phones and mobiles and shopping etc. Generally bank do not charge customers 
for providing certain activities. 
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V. Advantage and Disadvantage of Internet Banking 

The major advantage is that e-banking system offers the decline in the operating 
cost per transaction. Internet banking possesses several advantages over the 
traditional banking system by making operating an account at the tips of the 
fingers. In the present scenario where internet made it possible to perform any 
task online, banking needs are also fulfilled by this online system. The main 
advantages of internet banking are as follows: 

1.Simple and convenient: Opening and operating an account online is fast, 
simple and convenient. We can easily transfer funds, retrieving account 
information, easy retrieval of account statements, bills payment, online 
recharges etc. Internet banking has made life simple as we can avoid of wasting 
our time in waiting in queue for bill payments, also the need to keep bill receipts 
is no longer needed as transactions can be easily retrieved now. 

2.No geographical and time constraints:  Online banking has made it possible 
to avail banking services all the time, 24*7. Online transactions can be made 
from any place irrespective of the time. Even on bank holidays and in the 
evening after bank timings, the financial and other banking services can be 
availed. The only thing you need to have is an active internet connection. 

3. Quick and Effective: Funds transfer takes place from one account to the 
other within few minutes only. Several accounts can be easily managed through 
internet banking at a time. 

4. Safe: Helps in monitoring account and transaction round the clock. This 
service enhances the safety of the account. Due to this feature, any fraudulent 
activity can be traced and caught beforehand without being severally affected by 
the threat.  Password protection, verification of details etc. Also come under 
safety. 

5. Marketing medium: Banks can use it as a medium to recommend their latest 
product and services. 

6. Cost effective alternative: As compared with establishing a physical branch, 
Internet banking is a cost effective option. Banks can avoid large number of 
expenses like paper work using the online banking system. 
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7. Customer Support: Banks can now manage their customer queries and 
grievances using online chat support system in online banking round the clock. 
This helped them in enhanced customer satisfaction and loyalty. 

 

VI. Disadvantages of Internet Banking 

Apart from above mentioned advantages of internet banking, it has some 
disadvantages which must be studied and taken care of. The disadvantages of 
online banking include the following: 

1. Difficult for newcomer: Beginners some time find it complicated to 
understand the usage of internet banking in the beginning. In spite of offering a 
demo on accessing online accounts by some banks, yet a new person might face 
some difficulty in getting hands over online banking. 

2 Mandatory Connection requirements: Internet connection is mandatory to 
access online banking. If any chance you fail to procure internet connection the 
online services will be of no use to you. 

3. Security threats: Online banking is full of security threats. Transaction 
security is big concern. Online banking account might get hacked by 
unauthorized people over the internet. Another concern is of password security 
which is a must. The password needs to be changed frequently and also 
memorizing it is required to avoid it being misused by someone who gets to 
know your password accidentally. 

4. Banks server issue: Online banking transaction depends largely on bank 
server, which is also a disadvantage as online banking cannot be used and its 
services cannot be availed if the server of the bank is down. 

5. Connectivity issues: Sometimes transactions success went unnoticed due to 
loss of connectivity or slow internet connection or banks server issues. 

 

VII. Legal Provisions on E-banking in India 

India is a signatory of WTO. The basic principles of WTO ARE Liberalization, 
Globalization and Privatization. Therefore, trade and commerce in India has 
been liberalized. Incidentally, the financial sector has also undergone major 
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changes. With the advent of e-banking, India is facing unprecedented 
competition from the world at large. If the technology is not updated in financial 
sector, international trade would be a distant dream.  The deregulation of 
banking industry coupled with the emergence of new technologies has enabled 
new competitors to enter the financial services market quickly and efficiently. 
Various provisions of law, which are applicable to traditional banking activity, 
are also applicable to internet banking. This does not overcome the problems  
and therefore there is need for introduction more stringent rules and laws 
specially to meet the problems of e-banking. The legal framework for banking 
in India is provided by a set of enactments, viz. The banking Regulation Act, 
1949, the Reserve Bank of India Act, 1934 and Foreign Exchange Management 
Act, 1999 are few among many such legislations.  It is mandatory on the part of 
all entities to obtain a licence from Reserve Bank of India under Banking 
Regulation Act, 1949 to function as bank. Different types of activities which a 
bank may undertake and other prudential requirements are provided under this 
Act.  Reserve bank of India has regulated acceptance of deposit by Non-banking 
Institutions also. Under the Foreign Exchange Management Act, 1999, Non-
residential Indians can lend, open a foreign currency account or borrow from a 
bank in India including from a Non- Resident bank, except under certain 
circumstances provided under the law. Besides, banking activities are also 
influenced by various enactments governing trade and commerce, such as, 
Indian Contract Act, 1872, the Negotiable Instrument Act, 1881, Indian 
Evidence Act, 1872, etc.5 Under IT Act, 2008 there are some provisions like 
section 43, that provide for penalty and compensation for damage to computer, 
Computer system, section 43 A provide to inter alia that where a body 
corporate, possessing, dealing and handling any sensitive personal data or 
information in a computer resource which it owns controls or operates is 
negligent in implementing and maintaining reasonable security practices and 
procedures and thereby causes wrongful loss or wrongful gain to any person, 
such body corporate shall be liable to pay damage by way of compensation. 
Section 44 provide penalty for failure to furnish information, return, Section 
66E provides punishment for violation , it inter alia that whoever intentionally, 
knowingly computers, publishes or transmits the image of private of any person 
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without his or her consent, under circumstances violating the privacy of that 
person, shall  be punished with imprisonment which may extend to three years 
or with fine not exceeding Two lacs rupees, or with both. Section 67,67A, 67B6 
and some other section which directly or indirectly promote protection to data 
and privacy in Electronic transactions. 

 

VIII. Conclusion and Suggestions 

E-banking is changing the banking industry and causing major effects on 
banking relationships and its working nature. E-banking involves use of internet 
for delivery of banking products and services. The internet has levelled the 
playing field and afforded open access to customers in the global market place. 
E-banking is a cost effective delivery channel for financial institutions. 
Consumers are embracing many benefits of E-banking. Access to one’s account 
at anytime and from anywhere via world wide web  is a convenient style. Thus, 
a bank’s internet presence transforms from ‘brouchreware’ status to e-banking 
status once the bank goes through a technology integration plan which enables 
the customer to access information about his or her specific account 
relationship. A multi- layered security architecture comprising firewalls, 
filtering routers, encryption and digital certification ensures that customers 
account information is protected from un authorised access. Apart from this the 
Reserve bank of India has issued circular for the convenience of working with 
electronic banking as there is a steep rise in the risk involved due to internet 
banking. The need of the hour is to meet the global challenge of providing 
different services to customers and also keeping vigil eye, to curtail the risk 
arising due to e-banking. Some suggestions are: 

1.  Banks are under obligation to maintain secrecy of customers account. The 
new RBI circular has given guidelines to minimize the risk of hacking. 
However, it is the duty of the banker to adopt technology to discharge his duty 
in a more effective manner. Reserve bank of India should also ensure that the 
banks are using new technology. 

2. The auditor appointed to inform as the misappropriation of funds even at the 
minutes level. Electronic banking has enhanced the risk of misappropriation of 

                                                           
6 . Information Technology Act, 2000, No. 21 of 2000, s. 67B.  
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funds by the bankers as it goes undetected. The New circular of Reserve Bank 
of India relating to Internet Banking should be maintained.  It is the Statutory 
duty on every bank that they should develop a clear Customer Acceptance 
Policy laying down explicit criteria for acceptance of customers. 

3. Speedier and cheaper justice is the hallmark of the consumer Protection Act. 
The is also applicable for banking services. The scope of the Act should be 
extended specifically to electronic banking also in cases of frequent failure of 
ATM machines, non compliance of security which results in hacking, and 
exuberant charges levied by bank for fund transfer. 
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Abstract 

Laws and institutions for the defense of human rights must rapidly evolve to the new 

reality of climate change. When vulnerable communities have tried to use human rights 

law to defend their rights and seek climate justice, important weaknesses in human 

rights law have been revealed. It is almost impossible for populations in poor countries 

to identify and pursue channels of justice, to have their cases heard, or to prove 

responsibility.  

These environmental and health consequences threaten civil and political rights and 

economic, social, and cultural rights, including rights to life, access to safe food and 

water, health, security, shelter, and culture. On a national or local level, those people 

who are most vulnerable to the adverse environmental and health consequences of 

climate change include poor people, members of minority groups, women, children, 

older people, people with chronic diseases and disabilities, those residing in areas with 

a high prevalence of climate-related diseases, and workers exposed to extreme heat or 

increased weather variability. On a global level, there is much inequity, with low-

income countries, which produce the least greenhouse gases (GHGs), being more 

adversely affected by climate change than high-income countries, which produce 

substantially higher amounts of GHGs yet are less immediately affected. In addition, 

low income countries have far less capability to adapt to climate change than high-

income countries. 

Adaptation and mitigation measures to address climate change needed to protect human 

society must also be planned to protect human rights, promote social justice, and avoid 

creating new problems or exacerbating existing problems for vulnerable populations. 

 

Keywords: Climate Change, Human Rights, International and National Instruments 

 

 
I. Introduction 

Climate change poses both direct and indirect threats to human rights: the right 
to food, the right to water and sanitation, access to affordable commercial 

                                                           
1Assistant Professor in Law, Department of Law, University of North Bengal, Raja 
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energy, as well as the consequent larger right to development. Issues such as 
forced mass migration, threat of climate- linked conflict situations, direct and 
indirect threats to health care system, and the impacts on land and livelihoods all 
demonstrate that climate change and human rights concerns are closely 
interwoven. The right to a life of dignity and the right to life itself are at stake. 
 
The Universal Declaration of Human Rights, such as the right to security and 
the right to a standard of living adequate for health and well-being, including 
food, clothing, housing, medical care, and necessary social services.2They 
threaten civil and political rights, such as “the inherent right to life” and rights 
related to culture, religion, and language, as embodied in the International 
Covenant on Civil and Political Rights.3 They threaten economic, social, and 
cultural rights, as embodied in the International Covenant on Economic, Social, 
and Cultural rights, including the following.4 
 

• The right of self-determination. 

• The rights to freely determine one’s political status and freely pursue 
one’s economic, social, and cultural development. 

• The right “to the enjoyment of the highest attainable standard of 
physical and mental health”. 

• The right to education. 
 
The United Nations Framework Convention on Climate Change (UNFCCC) is 
an international mechanism for facilitating international cooperation in 
stabilizing atmospheric concentrations of GHGs. It states:  Parties should, in all 
climate changerelated actions, fully respect human rights.”5 The UNFCCC has 
concluded that human-rights considerations should guide the development, 

                                                           
2 The Universal Declaration ofHuman Rights. Adopted by theUnited Nations General 
Assembly, Paris, December 10, 1948. 
3 International Covenant on Civiland Political Rights. Adopted bythe United Nations 
GeneralAssembly, New York, December 16, 1966. 
4 International Covenant on Economic,Social and Cultural Rights.Adopted by the United 
NationsGeneral Assembly, New York, December 16, 1966. 
5 United Nations Framework Convention on Climate Change. New York: United 
Nations. Available at: http:// unfccc.int/resource/docs/convkp/conveng. pdf; 1992. 
accessed on June 17, 2015 
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implementation, and monitoring of policies, institutions, and mechanisms 
related to climate that has been established under the UNFCCC.  
 
Adverse environmental effects caused by climate change include increases in 
the following6: 
 

• Temperature, as well as increased frequency and/or duration of heat 
waves. 

• Heavy precipitation events. 

• Intensity and/or duration of droughts. 

• Intense tropical cyclone activity. 

• Sea level. 
 
Other environmental phenomena related to climate change include the shrinking 
of land-based glaciers, increases in chemical pollutants and aeroallergens in 
ambient air, and changes in ecosystems that reduce biodiversity. The 
Intergovernmental Panel on Climate Change has performed comprehensive 
assessmentsof (a) changes that have occurred and the human contribution to 
these changes and (b) theprobability of further changes7 (Tables 1 ). 
 
Adverse health consequences caused by climate change include heat-related 
disorders, vector-borne diseases, waterborne and foodborne diseases, respiratory 
and allergic disorders, malnutrition, violence,and mental health problems.8 
 

 
 

Table 1 

                                                           
6 Intergovernmental Panel on Climate Change. Climate Change 2013: The Physical 
Science Basis. Cambridge, UK: Cambridge University Press; 2013. 
7 Ibid 
 
 
8BS Levy and JA Patz,Climate Change and Public Health,eds. New York: Oxford 
University Press; 2015. JA Patz and SH Olson, Climate Change And Health: Global To 
Local Influences On Disease Risk, Environmental Health Perspective, (2011), (assessed 
on 02.08.2020) website- https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3114809/ 
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Source: Barry S. Levy, Jonathan A. Patz, Climate Change, Human Rights, and 

Social Justice, Annals Global Health (2015), (assessed on 02.08.2020)  

website- h t t p://dx.doi.org/10.1016/j.aogh.2015.08.008 

 
The implications are obviously quite pervasive. At present, more than 800 
million people living in tropical and subtropical countries are food insecure.9 
The situation is likely to worsen the number of food-insecure people is likely to 
increase as changes in extreme weather events and mean climate parameters 
negatively affect crop, animal yields, and agro-ecosystem resilience. The 
situation has deteriorated for the world food system, which has responded 
negatively to climate-induced supply shortfalls in the agricultural sector. Higher 
commodity prices appear to be direct consequences of these changes, 
manifested through increasing input prices. These directly contentious elements 

                                                           
9S Narain, P Ghosh, NC Saxena, J Parikh, P Soni, Climate Change: Perspectives From 
India, United Nations Development Programme, (2009) India, (assessed on 
02.08.2020) website- 
http://www.indiaenvironmentportal.org.in/files/UNDP_Climate_Change.pdf 
 

 

                        Assessment That Various Changes Have Occurred and Assessment of a Human Contribution to Observed Changes 

 

Phenomenon and Direction of Trend                    Assessment that Changes Occurred                                             Assessment of a Human 
                                                                             (Typically Since 1950 unless Otherwise Indicated)                      Contribution to Observed Changes                      
 
Warmer and/or fewer cold days and                      Very likely                                                                                    Very likely 
nights over most land areas 
 
Warmer and/or more frequent hot                         Very likely                                                                                     Very likely 
days and nights over most land areas 
 
Warm spells/heat waves: Frequency                  
and/or duration increases over most  
land areas                                                              Medium confidence on a global scale                                             Likely 
                                                                              Likely in large parts of Europe, Asia, and Australia 
 
 
Heavy precipitation events: Increase in                Likely more land areas with increases than decreases                    Medium confidence 
frequency, intensity, and/or amount of 
heavy precipitation 
 
Increases in intensity and/or duration                   Low confidence on a global scale Likely in some regions              Low confidence 
of drought 
 
Increases in intense tropical cyclone activity       Low confidence in long-term (centennial) changes Virtually         Low confidence 
                                                                              certain in North Atlantic since 1970 
 
Increased incidence and/or magnitude                  Likely, since 1970                                                                            Likely 
of extreme high sea level 
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not only make the present study quite interesting, but also a vexing exercise 
empirically. 
Note that, agricultural inputs and natural resources are critical determinants of 
food supply. Degradation of natural resources (like soil, forest, and water) 
hampers supply of inputs. Lower availability of and access to water, fertilizers, 
pesticides, energy, etc., in turn, affects agricultural productivity and food 
production. Most variables in our structure are, therefore, ‘endogenous.’ 
Nevertheless, in most developing countries, there is a rising inclination toward 
use of chemical fertilizers and pesticides for enhancing crop productivity. 
However, this results in depletion of soil nutrients. Fortunately, this trade-off is 
directly measurable. In the medium to long run, the food supply is certainly 
going to fall and create pressure on prices and, hence, on food security for 
millions of poor people in developing countries. 
Further, note that the world food production slowed down in the decades of the 
1980s and 1990s. Growth rates of rice and wheat have begun to stagnate in Asia. 
In India, the growth rate of food grains including rice was lower than the 
population growth rate during the 1990s. Although the growth rate of wheat was 
moderately high as compared to the population growth during the same time, 
wheat grew at a rate below 3 % in the 1990s against its best performance of 
above 9 % in the 1960s. This mismatch between growth of food crop production 
and population has been quite alarming since the 1990s. Further, several studies 
predicted that despite a substantial increase in national food grain production in 
India, the productivity of some important crops (like rice and wheat) could 
decline considerably with climatic changes. Due to a 2–3.5 °C rise in 
temperature, accompanied by a 7–25 % change in precipitation, farmers may 
lose net revenues between 9 and 25 %, which must adversely affect GDP by 
1.8–3.4 %.10 Notwithstanding evidence suggesting that higher precipitation is 
expected to increase net revenue from agriculture, the overall negative impact 
due to temperature increase more than compensates for the small positive 

                                                           
10KSK Kumar, J Parikh, Indian Agriculture And Climate Sensitivity, Global 
Environmental Change Pt A: Human Policy Dimensions, 147-154,(Jul 2011), (assessed 
on 04.08.2020) http://dx.doi.org/10.1016/S0959-3780(01)00004-8 
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impact due to higher precipitation (the former effect is seen to dominate the 
latter for India).11 
 
II. Human Rights in the Context of Climate Change 
International human rights treaties enshrine several rights, among them the 
rights to adequate food, adequate housing, life, health, and self-determination.12 
These human rights can be split into three general categories:13 1) civil and 
political rights;14 2) economic, social, and cultural rights;15 and 3) rights held by 
groups or by individuals because of their membership in a group.16In some way, 
each of these human rights is implicated by climate change, particularly in the 
developing world. 
The right to self-determination is one of the principle rights that may be lost due 
to climate change, and is of great concern to nations such as the Marshall 
Islands.17 The right of a people to govern themselves, preserved in the ICCPR, 
raises environmental justice concerns, particularly with respect to procedural 
justice. For example, imagine that in fifty years, a small island nation is 
submerged. Its people move to another country where they must assimilate. 

                                                           
11Saibal Kar and Nimai Das, Climate change, Agricultural Production and Poverty in 
India, Springer Link 527-539 (01 April 2015), (assessed on 05.08.2020) website- 
https://link.springer.com/chapter/10.1007/978-981-287-420-7_4 
12Universal Declaration of Human Rights, G.A. Res. 217 (III)A, U.N. Doc. 
A/RES/217(III) (Dec. 10, 1948)  
[Hereinafter UDHR]. Arts. 3–11 (the right to life); International Covenant on Economic, 
Social, and Cultural  
Rights 
13 Margaux J Hall & David C. Weiss, Avoiding Adaptation Apartheid: Climate Change 
Adaptation and Human  
Rights Law, Yale Journal of International  Law, 309(2012), (assessed on 04.08.2020) 
file:///C:/Users/WELCOME/Desktop/climate/SSRN-id2087790.pdf 
14 International Covenant on Civil and Political Rights, art. 1,(DATE) 999 U.N.T.S. 171 
[hereinafter ICCPR] (the right of a people to self-determination). 
15 International Covenant on Economic, Social, and Cultural Rights, arts. 11–12, opened 
for signature Dec. 16,1966, 993 U.N.T.S. 3 (entered into force Jan. 3, 1976) [hereinafter 
ICESCR] (the rights to food, water, and housing); 
16Art. 1; Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 
1577 U.N.T.S. 3 (entered into force Sept. 2, 1990). 
17 Marshall Islands to OHCHR Study, Human Rights and Climate Change 4 (Dec. 2008) 
[hereinafter Marshall Islands Submission], (assessed on 05.08.2020) available at 
http://www.ohchr.org/Documents/Issues/ClimateChange/Submissions/Republic_of_the_
Marshall_Islands.doc. 
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From a procedural justice standpoint, these people are no longer given an equal 
voice on the international stage. Their original government would no longer be 
able to advocate for their interests, their voices subsumed into their new host 
country’s international representation. Because procedural justice dictates that 
each shareholder be given a voice at the bargaining table, the loss of that voice 
on the international stage would offend this notion of justice.18 
Offenses against the rights to life, food, and housing also raise questions of 
environmental justice, though for these rights the concern is rooted in 
distributive justice. The violation of each of these human rights is, in a very real 
sense, a cost that individuals and their state representatives must bear due to the 
actions of others. For example, extreme weather events and rising sea levels 
have the potential to kill countless individuals worldwide. Climate change, in 
contributing to the severity of such events, could thus be directly responsible for 
violations of the right to life.19 Climate change similarly implicates the right to 
health, in that the number of people expected to suffer from cases of diarrhea, 
malnutrition, and malaria is expected to dramatically increase by 2030.20 The 
right to food would similarly be violated when crop yields decline due to 
climate change, resulting in famine. The right to housing, established in the 
ICESCR,21 is similarly prone to violation because of climate change. The 
displacement of one million people along the Niger River is but one example of 
a weather event that deprived individuals of the right to adequate housing.22 
 
III. Disparities among Population Sub-groups 
The adverse human-rights consequences of climate change are likely to have the 
greatest impact on populations already suffering from human rights violations, 
such as residents of low-income countries and residents of low-income 

                                                           
18 Zackary L. Stillings, Human Rights and the New Reality of Climate Change: 
Adaptation's Limitations in Achieving Climate Justice, Michigan Journal of 
International Law, Volume 35 Issue 3, 2014 
19Supra Note 12 
20 H.R.C. Rep. of the Human Rights Council on its Seventh Session, Res. 7/23, 
U.N.Doc. A/HRC/7/78, at 65 (July 14, 2008) [hereinafter UNHRC 7/23], (assessed on 
05.08.2020) 
21 Supra Note 14 
22 Ghana: Climate Change Brings Opportunity alongside Challenges for Africa, 
ALLAFRICA(Nov. 28, 2011), (assessed on 05.08.2020) website- 
http://allafrica.com/stories/201111282203.html. 
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communities in high-income countries, as well as minority groups, unemployed 
people, individuals with chronic diseases and disabilities, and people living in 
unsafeor marginal environments.  
 
Women: There are many ways in which climate change disproportionately 
affects women.23 Inlow-income countries, women generally assume primary 
responsibility for gathering water, food, and fuel for their households. Climate 
change induced droughts make this work much more difficult because water 
becomes less accessible, agricultural production decreases, and wood used for 
fuel needs to be obtained from increasingly distant places. As women face 
greater challenges in gathering water, they may develop increased risks of injury 
and rape.24 
Women have higher rates of death than men from extreme weather events, such 
as hurricanes and other storms. Pregnant women are especially susceptible to 
vector-borne disease, such as malaria, and waterborne disease. Because of 
longstanding bias and discrimination, in many countries women have fewer 
resources to deal with damage and loss from extreme weather events. 
 
Children: Climate change adversely affects children in many ways.25 
According to the World Health Organization (WHO), 88% of the burden of 
disease that can be attributed to climate change affects children younger than 5 
years of age. Shortages of water and food lead to increased occurrence of 
childhood malnutrition and make it less likely that children will receive 
adequate education. In addition, children are more vulnerable than adults to 
extreme weather events and other disasters because they have less physical 
strength and during the disasters they may be separated from their parents. Like 

                                                           
23 R Stott, Population And Climate Change: Moving Toward Gender Equality Is The 
Key, Journal of Public Health, 159-160 (2010), (assessed on 06.08.2020) 
https://academic.oup.com/jpubhealth/issue/32/2 
24Mariama Williams, Integrating A Gender Perspective In Climate Change, 
Development Policy And The UNFCCC, South Centre Climate Policy Brief, 1-8 (2013), 
(assessed on 06.08.2020) website- https://www.southcentre.int/wp-
content/uploads/2014/12/CPB12_Gender-Perspective-in-Climate_EN.pdf 
25Frederica P. Perera, Children Are Likely To Suffer Most From Our Fossil Fuel 
Addiction, Environ Health Perspectives, 987-990 (2008), (assessed on 06.08.2020) 
website- https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2516589/ 
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women, children are especially susceptible to vector-borne disease, such as 
malaria, and waterborne disease.  
Because climate-sensitive health outcomes, such as malnutrition, diarrhea, and 
malaria, primarily affect children, the aggregate disease burden as a result of 
climate change appears to be borne mainly by children living in developing 
countries. Climate change will likely increase the occurrence of all of the 
following:26 

• Diarrhea in regions comprised mainly of developing countries by 8% to 
9% by 2030. 

• Malnutrition in a sub region of the WHO South-East Asian Region that 
includes India, Bangladesh, and 5 smaller countries by 17% by 2030. 

• Mortality as a result of coastal floods in a sub region of the WHO 
European Region that includes Albania, Bulgaria, Poland, Romania, 
Turkey, and 11 other countries by 630% by 2030. 

• Mortality as a result of inland floods in a sub region of the WHO 
Region of the Americas that includes the United States, Canada, and 
Cuba by 800% by 2030. 

• Falciparum malaria, especially in African regions where it is highly 
endemic. 

 
Indigenous People:Indigenous people are especially vulnerable to the adverse 
consequences of climate change, in part because their lives are closely tied to 
the natural environment. Environmentalconsequences of climate change can 
affectthe physical well-being of indigenous people, such as their ability to obtain 
adequate food, water, and shelter, but also their spiritual well-being, in 
partbecause land is often an integral part of their culture and spiritual identity.  
Geographic factors can also influence vulnerability of indigenous people to the 
adverse effects of climate change. For example, the Inuit and other Arctic 
peoples are experiencing major consequences ofclimate change because of the 
unusual warming in the Arctic region. Settlements on low-lyingdeltas or 

                                                           
26AJ McMichael, DH Campbell, D Lendrum, CF Corvalan, Climate Change And 
Human Health: Risks And Responses, World Health Organisation, Geneva 2004, 
(assessed on 06.08.2020) website- 
https://books.google.co.in/books?hl=en&lr=&id=tQFYJjDEwhIC&oi=fnd&pg=PP11&o
ts=PsDAXO0VTj&sig=5RwacFnh4TbrdnJSdGns0pMtKd4&redir_esc=y#v=onepage&
q&f=false 
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floodplains are at risk from sea level rise andflooding. Mountain settlements, 
such as those in theAndes and Himalayas that are dependent on snowpack for 
freshwater, are also at high risk. 
 
Workers: Workers in many occupations are also atincreased risk. They include 
the following27: 
 

• Outdoor workers performing jobs in extreme heat. 

• Other workers exposed to extremes of temperature orprecipitation. 

• Workers exposed to air pollutants, infectious agents,wildfires, extreme 
weather events, and/or psychologicalstress. 

• Workers in specific industries: utilities, transportation,emergency 
response, health care, environmentalremediation, construction, 
demolition, landscaping,agriculture, forestry, wildlife management, 
heavymanufacturing, and warehouse work. 

 
IV. Environmental and Health Consequences affecting Vulnerable 

Populations 
 

Heat Waves: Heat waves, which have increased in frequency in recent years, 
cause a variety of heatrelated disorders and exacerbations of cardiovascular 
diseases, respiratory disorders, and other chronic conditions. (In addition, 
increased heat has adverse consequences on work productivity and activities of 
daily life.) Studies of heat waves and their adverse health consequences have 
identified vulnerable populations at especially high risk of morbidity and 
mortality, including older people, people living alone, urban populations, and 
those living in homes without air conditioning. A study in Europe demonstrated 
geographic differences in mortality as a result of heat waves.28 

                                                           
27Roelofs C, Wegman DH. Workers: The Climate Canaries? In: Levy BS, Patz JA, eds. 
Climate Change and Public Health, Annals Of Global Health, 18-19 (2015), (assessed 
on 06.08.2020) website- 
file:///C:/Users/WELCOME/Downloads/Climate_Change_Human_Rights_and_Social_J
ustice%20(1).pdf 
28Jordi Sunyer, Geographical Differences On The Mortality Impact Of Heat Waves In 
Europe, Environmental  Health, 9(2010), (assessed on 06.08.2020) website- 
https://ehjournal.biomedcentral.com/articles/10.1186/1476-069X-9-38 
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Extreme Weather Events: Climate change has increased and is likely to 
produce more extreme weather events, such as cyclones or hurricanes, and has 
increased precipitation and flooding in some areas. In addition, climate change 
in other areas is increasing the number, intensity, and duration of droughts. Poor 
and marginalized people who live in flood plains and drought-prone areas are 
especially vulnerable to extreme weather events and their adverse consequences 
on health and human rights. Compared with other populations, they generally 
lack access to protective and preventive services and lack the socioeconomic 
resilience to withstand the adverse consequences of these events. 
 
Sea Level Rise: Average sea level throughout the world has increased about 20 
cm (8 inches) during the past 100 years, a far greater amount than in the 
previous 2000 years. Increased sea level will worsen coastal erosion, exacerbate 
storm surges, inundate low-lying areas, and cause salinization of coastal 
aquifers. Sea level rise also threatens to inundate low-lying coastal nations, such 
as Bangladesh, and small, low-lying island nations in the Pacific Ocean, such as 
Tuvalu and Kiribati. Sea level rise and other consequences of climate change 
(such as drought) are likely to make millions of people environmental refugees. 
There are many other reports and studies concerning the ways in which climate 
change will create forced migration.29 
 
Air Pollution: Climate change is likely to increase chemical air pollutants, such 
as ozone.Resultant respiratory disorders, which are already most prevalent 
among low-income and minority populations, are likely to increase, with the 
impact being greatest in these populations.30 
Because carbon dioxide stimulates plant growth, including growth of allergenic 
species, climatechange will likely increase the allergen city and distribution of 
pollen and other aeroallergens, resulting in increased prevalence and severity of 
allergic respiratory disorders. 

                                                           
29Celia Mc Michael, Jon Barnett, Anthony J McMichael,An Ill Wind? Climate Change, 
Migration, And Health, EnvironmentalHealth Perspectives, 646-654(2012), website- 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3346786/ 
30K Knowlton, J Rosenthal,CHogrefe, Assessing Ozone- Related Health Impacts Under 
A Changing Climate, Environ HealthPerspective, 109 (2004), (assessed on 
06.08.2020)website- https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1247621/ 
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Food Insecurity and Malnutrition: Climate change and related environmental 
conditions, such as droughts and floods, are likely to adversely affect the ability 
to grow sufficient amount of food for rapidly increasing populations. As a result, 
food and nutrition security will likely worsen, especially for poor people living 
in low-income countries. The prevalence of acute and chronic childhood 
undernutrition, with accompanying adverse effects on physical and mental 
development, is likely to increase, especially in those low-income countries 
already seriously affected by malnutrition. There are many other reports and 
studies addressing food insecurity and malnutrition. Increases in food prices 
resulting from climate change will also adversely affect the nutritional status of 
children and other vulnerable populations.31 
 
Vector-borne Diseases: Climate change, along with human population growth, 
increased urbanization, political and demographic changes, and increased 
international movement of people and materials, has a profound impact on the 
distribution and abundance of vectors and the pathogens that they can transmit. 
As a result, there have already been, and will continue to be, major changes in 
the patterns of  vector-borne diseases, including malaria, Rift Valley fever, tick-
borne encephalitis, and West Nile virus disease.32 In general, people in low-
income countries and impoverished people in high-income countries are more 
vulnerable to these diseases.  
 
Waterborne and Foodborne Diseases: Climate change affects the occurrence 
of waterborne and foodborne disease in a number of ways. Heavy rainfall and 
resultant floods can contaminate watersupply systems and result in increased 
gastrointestinalillness; for example, a study in Indiafound an association 
between extreme precipitationand hospital admissions related to 
gastrointestinalillness. Droughts can reduce the availability of safedrinking 

                                                           
31MW Bloem, RD Semba,K Kraemer, Castel Gandolfo Workshop: An Introduction To 
The Impact Of Climate Change, The Economic Crisis, And The Increase In The Food 
Prices On Malnutrition, The Journal Of Nutrition, 132-135 (2010), (assessed on 
06.08.2020)website- https://academic.oup.com/jn/article/140/1/132S/4600264 
32TG Jaenson, M Hjertqvist, T Bergstrom, A Lundkvist, Why Is Tick-Borne 
Encephalitis Increasing? A Review Of The Key Factors Causing The Increasing 
Incidence Of Human TBE In Sweden, Parasites & Vectors, 195-214 (2012), assessed on 
06.08.2020)website- 
https://parasitesandvectors.biomedcentral.com/track/pdf/10.1186/1756-3305-5-184 
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water; for example, a global study foundthat childhood diarrhea may increase in 
incidencewhen there is decreased rainfall, suggesting thatwhen water 
availability is lower, poor hygiene couldaccount for increased gastrointestinal 
illness. Inaddition, storm events can overwhelm deteriorating sewer 
infrastructure in urban areas. 
 
Collective Violence: Climate change likely increasesthe global frequency of 
collective violence, whichincludes war and other forms of armed conflict,state-
sponsored violence (such as genocide andtorture), and organized violent crime 
(such as gang warfare). Meta-analyses provide strong evidence of a causal 
association between climate change and violence; for example, a meta-analysis 
and review based on 50 quantitative studies of the association between climate 
variables and violent conflict(as well as socio-political instability) found that 
when temperature is high and there is extreme precipitation, there are increases 
in both sociopoliticalinstability and conflict. This meta-analysis demonstrated 
that the best designed studies foundstrong associations between anomalies of 
climateand both social instability and conflict; it also found that climate events 
can influence various types of conflict on a broad range of spatial scales.33 
Scarcity of key environmental resources, such as farmland, forests, river water, 
and fish, can contribute to violent conflict, such as by generating social stresses 
that lead to urban unrest, clashes amongethnic and cultural groups, and 
insurgency campaigns. Collective violence is more likely toadversely affect 
populations in low-income countriesand poor people in mid- and high-
incomecountries. Findings from a recent study in St. Louissuggest that, even in 
high-income countries, neighbourhoodswith higher levels of social disadvantage 
probably experience higher levels of violence because of unusually warm 
temperatures. 
 
Mental Health Problems:Mental health impacts of climate change include (a) 
direct impacts of extreme weather events, disasters, and a changed 
environment;(b) indirect vicarious impacts, based on observation of global 
events and concern about future risks; and (c) indirect psychosocial impacts at 

                                                           
33M.HsiangSoloman, Burke Marshall, Climate, Conflict, And Social Stability: What 
Does The Evidence Say?, Climate Change, 39-55 (2014), assessed on 06.08.2020) 
website https://link.springer.com/content/pdf/10.1007/s10584-013-0868-3.pdf 
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the community and regional levels. These mental health impacts 
disproportionately affect people of lower socioeconomic status.34 
 

V. A New Approach to Fighting Climate Change 
The publication of this latest review of the work of UN Environment falls in the 
70th anniversary year of the Universal Declaration of Human Rights. While the 
right to a safe and healthy environment is not explicit in that landmark 
document, environmental sustainability is essential for global equity and many 
of the rights and freedoms listed in the Declaration, not least the rights to life, 
liberty and security. When the environment is compromised, lives are often 
endangered and people’s opportunities for better standards of living are 
profoundly curtailed. 
Throughout the past year, UN Environment campaigned on many fronts against 
the spiralling pollution of air, water and land around the world. Climate change, 
wildlife crime, micro-plastic pollution and land degradation are just a few 
examples of environmental ills that affect the health and well-being of 
communities and economies, global efforts to achieve the Sustainable 
Development Goals and even the security of nations. 
The consequences of failing to sensibly and effectively manage the environment 
are profound and far-reaching. That is why the work of UN Environment is so 
important. And it is why the 193 countries of the UN Environment Assembly 
committed to work towards a pollution-free planet. I commend this annual 
report to all who believe that attaining our fundamental rights entails clean air, 
healthy oceans, resilient ecosystems and a global environment managed 
sustainably for the benefit of people and planet.35 
 
UN Environment’s sixth Global Environment Outlook (2019) calls on decision 
makers to take immediate action to address pressing environmental issues to 

                                                           
34Thomas J Doherty, Susan Clayton, Janet Swim, Robert Gifford, “Psychology And 
Global Climate Change: Addressing A Multi-Faceted Phenomenon And Set Of 
Challenges. A Report By The American Psychological Association's Task Force On The 
Interface Between Psychology And Global Climate Change”, American Psychologist, 
January, 2009, (assessed on 06.08.2020)website- 
file:///C:/Users/WELCOME/Downloads/SwimSternDohertyetal2011PsychologysContri
butionstoUnderstandingandAddressingGlobalClimateChange.pdf 
35 Website- https://www.unenvironment.org/resources/un-environment-annual-report-
2017, (assessed on 06.08.2020) 
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achieve the Sustainable Development Goals as well as other Internationally 
Agreed Environment Goals, such as the Paris Agreement. 
By bringing together a community of hundreds of scientists, peer reviewers and 
collaborating institutions and partners, the GEO reports build on sound scientific 
knowledge to provide governments, local authorities, businesses and individual 
citizens with the information needed to guide societies to a truly sustainable 
world by 2050.36 
 
 
VI. The Response of the Human Rights Community 
Climate change has been on the human rights agenda for well over a decade, it 
remains a marginal concern. Despite a flurry of reports and statements, it is 
generally one on a long laundry list of ‘issues.’ Despite the extraordinarily short 
time period available in which to avoid catastrophic human rights consequences, 
it remains an optional add-on or niche issue, and most international rights 
organizations have not devoted urgent attention to it or to make it an integral 
part of their mainstream work.   
 
a. Human Rights Council 
The Council has adopted resolutions on climate change regularly since 2008, 
including those establishing and extending the special procedures mandate on 
human rights and environment. 37 
The most recent comprehensive example is resolution 38/4 (5 July 2018) on 
human rights and climate change, which also takes particular account of 
women’s rights. Its operative provisions offer a good indication of the current 
state of the art. First, it acknowledges the “urgent importance of continuing to 
address … the adverse consequences of climate change.” However, there is 
nothing to differentiate the urgency of action in this case from the comparable 
urgency noted regarding various other issues on the agenda. The Council gives 
no other indication that the matter is a true priority. Second, the resolution 
expresses particular concern for the negative impacts “particularly in developing 
countries and for the people whose situation is most vulnerable to climate 

                                                           
36UNEP | Global Environment Outlook (2019), (assessed on 06.08.2020) website- 
https://www.un.org/en/climatechange/reports.shtml 
37For a list of resolutions adopted, updated through 2016, (assessed on 08.08.2020) see 
https://www.ohchr.org/EN/Issues/HRAndClimateChange/Pages/HRCAction.aspx. 
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change.” While States are called upon to provide international cooperation and 
assistance to developing countries, the issue of differentiated responsibilities is 
entirely avoided, and people living in poverty are noticeably invisible, despite 
being the prime victims in practice. 
The resolution proceeds as if the challenge is to manage the negative 
consequences of climate change for particular groups, rather than recognizing 
that the enjoyment of all human rights by vast numbers of people is gravely 
threatened. Those threatened by climate change do not divide up neatly into 
categories such as developing/developed nations or men/women. A much 
broader framework is required. Finally, there is no recognition of the need for 
the deep social and economic transformation, which almost all observers agree 
is urgent if climate catastrophe is to be averted. The actions prescribed by the 
Council are entirely inadequate and reflect a deep denial of the real gravity of 
the situation. 
 
b. Office of the High Commissioner for Human Rights (OHCHR) 
Within the United Nations system, the Office of the High Commissioner for 
Human Rights (OHCHR) has prepared reports on climate change in general, on 
its relationship to the right to health, to the rights of the child, to migration, and 
to the rights of women. Expert meetings have been organized, the High 
Commissioner noted that States have “an obligation to strengthen their 
mitigation commitments in order to prevent the worst impacts of climate 
change,”38and the current Management Plan lists climate change as one of five 
‘frontier issues.’ However, the bottom line is that climate change advocacy 
remains marginal to the major concerns of the Office.  
 
Special Procedures 
A number of Special Rapporteurs have written on climate change, including 
about the impact on housing,39 food,40internal displacement,41 migration,42 and 

                                                           
38Michelle Bachelet, Open Letter from the United Nations High Commissioner for 
Human Rights on Integrating Human Rights in Climate Action,646-654 (November 21, 
2018) (assessed on 08.08.2020) 
https://www.ohchr.org/Documents/Issues/ClimateChange/OpenLetterHC21Nov2018.pd
f p. 2. 
39General Assembly, The Right to Adequate Housing, August 6, 2009, (assessed on 
08.08.2020) https://daccess-ods.un.org/TMP/7340382.33757019.html. 
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indigenous peoples.43 The Special Rapporteur on the issue of human rights 
obligations relating to the enjoyment of a safe, clean, healthy and sustainable 
environment wrote in a landmark 2016 report that “States have obligations to 
adopt legal and institutional frameworks that protect against, and respond to, 
environmental harm that may or does interfere with the enjoyment of human 
rights.”44In the near future, the Coordination Committee of Special Procedures 
should ensure a systemic response to climate change that considers the full 
range of options for coming up with a more creative, urgent, and system-wide 
approach, led by the Special Rapporteur on human rights and the environment. 
 
c. Regional Human Rights Bodies 
At the regional level, the European Court of Human Rights has not directly 
addressed climate change.45 In contrast, the Inter-American Court of Human 
Rights has characterized the human right to a healthy environment as 
fundamental for the existence of humankind, and having both individual and 
collective dimensions, including obligations owed to both present and future 
generations. It concluded that the rights to life and personal integrity, on their 
own, require States “to prevent significant environmental damages within and 
outside their territory” and that this, in turn, requires them to “regulate, 
supervise and monitor the activities under their jurisdiction that could cause 
significant damage to the environment; carry out environmental impact 
                                                                                                                                               
40General Assembly, Right to Food, August 5, 2015,(assessed on 08.08.2020) 
https://www.ohchr.org/Documents/Issues/Food/A-70-287.pdf. 
41General Assembly, Protection Of and Assistance to Internally Displaced Persons, 
August 9, 2011, (assessed on 06.08.2020) https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N11/448/35/PDF/N1144835.pdf?OpenElement. 
42General Assembly, Human Rights of Migrants, August 13, 2012, (assessed on 
08.08.2020) https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N12/460/71/PDF/N1246071.pdf?OpenElement. 
43Human Rights Council, Report Of the Special Rapporteur on the Rights of Indigenous 
Peoples, November 1, 2017, 
(assessedon08.08.2020)https://documentsddsny.un.org/doc/UNDOC/GEN/G17/330/97/
PDF/G1733097.pdf?OpenElement. 
44Human Rights Council, Report Of The Special Rapporteur On The Issue Of Human 
Rights Obligations Relating To The Enjoyment Of A Safe, Clean, Healthy And 
Sustainable Environment, (assessed on 08.08.2020) 
45HetaHeiskanen, Climate change and the European Court of Human Rights, 319 (1st 
Edition, Routledge Handbook of Human Rights and Climate Governance, 2018), 
(assessed on 08.08.2020) 
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assessments …; prepare contingency plans …, and mitigate any significant 
environmental damage […].”46 
 
d. Civil society 
A diverse array of civil society groups and human rights defenders are working 
on climate change issues. However, among international human rights groups, 
there has been rather minimal engagement to date, and limited collaboration 
between human rights and environmental groups remains a missed opportunity. 
A detailed survey is beyond the scope of this report, but the track records of 
major organizations are instructive.  
Human Rights Watch has worked on climate change within its broader program 
on the environment. While a number of reports have taken careful note of 
climate change-related dimensions of issues such as illegal logging, the right to 
food, child marriage, and the Zika virus, and one report directly documented the 
challenges of climate change,47 little attention has been given to the overall 
impact of climate change on human rights, or to the obligation of governments 
to undertake mitigation. As a result, the voice of a key factor in international 
debates has been largely absent. 
 
VII. Conclusion 
The global climate crisis threatens most people and their human rights. The 
adverse consequences ofclimate change will worsen the whole world. 
Climatechange is a health and human rights priority, andaction cannot be 
delayed. Mitigation and adaptationmeasures must be equitable, protecting and 
promotinghuman rights. 

 
 
 
 
 

                                                           
46Inter-American Court of Human Rights, Environment and Human Rights, Advisory 
Opinion OC-23/17 Of November 15, 2017. 
47Human Rights Watch, There is No Time Left, 2015, (assessed on 08.08.2020) 
https://www.hrw.org/sites/default/files/report_pdf/kenya1015_web.pdf. 
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Abstract 

Animals have always played a great role in our life but the literature on social justice, 
and social justice movements themselves, routinely ignore animals as legitimate subject 
of social justice. The reason is very clear that the place of animals in human morality 
was absent and often they consider them as the property and use it however they want. 
Prior there were no laws; Aristotle and Aquinas believed animals exist to serve human 
requirement and the ethical treatment of animals were appears to be optional. But after 
the rise of utilitarianism with the idea of pleasure and pain, including animal pain 
promotes the humane treatment of animals and the era of animal welfare movement 
started.  

Against this background, the author will highlight how the level of enlightenment within 
our society has increased in the last several years and will examine various 
philosophical theories pertaining to animal rights that have evolved over a period of 
time that made the emergence of animal right as a separate legal discipline. 

Keywords: Animal Rights, Ethical treatment, property, animal welfare movement. 

 

 

I. Introduction 

Human regularly imposes their dominance over animals as they possess the 
ability to use reason which animals lack. There is always a conflict between 
animal interest and human interest as human think animals do not hold the same 
interest that they have and do not deserve any moral considerations. To have a 
broad understanding of the concept of animals rights, it is important to have a 
look at the philosophical background of animals rights. Before there were no 
laws, Aristotle felt that even though animals have the sensation they are inferior 

                                                           
1Assistant Professor in Law, Department of Law, University Of North Bengal. 
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to human as they lack rationality.2 Similarly, Saint Thomas Aquinas believed 
that man alone is rational and animals exists to serve human's requirements.3 
Hence, the ethical treatment of animals appeared to be optional. But within a 
passage of time, the level of enlightenment within our society has expanded, 
now many of having begun to question these unethical practices and raising 
their voices for animal rights. Animal welfare advocates contended for more 
grounded laws against brutality and requiring compassionate treatment and 
restrict all human exploitation so that such practices ought to be arrived at an 
end and changed.4 

However, there are different level of animal welfare in many countries like in 
1992 Switzerland amended its constitution to include animals from things to 
beings5 and in 2002 Germany followed the same and in the USA the court 
settled that chimpanzee as a legal "people" in the eyes of the law6but later it 
reversed its decision but the case is still a watershed movement in animal rights 
movement. In India, animals are accorded the same right to humans. However, 
we have to understand that animals are not here to serve human beings they 
have their own purpose in this world.  

                                                           
2Jada Bruccoleri, The Extension Of Fundamental Rights To Animals, (2018) LL.M 
dissertation , Ghent University, ( July 22,2020 , 3:30 
PM)https://lib.ugent.be/fulltxt/RUG01/002/479/235/RUG01-
002479235_2018_0001_AC.pdf  at 9.  
3 Id.  at 10.  
4Marie blosh, The History Of Animal Welfare Law And The Future Of Animal Rights 
(2012)LL.M dissertation, Western University  (Mar. 24,  2020, 4:30 PM) 
http://ir.lib.uwo.ca/cgi/viewcontent.cgi?article=2089&context=etd  

5 Margot Michel  & Eveline Schneider Kayasseh, The Legal Situation of Animals in 
Switzerland: 
Two Steps Forward, One Step Back – Many Steps to go  ( April 22,2020, 11:32 AM) 
https://www.afgoetschel.com/de/downloads/legal-situation-of-animals-in-
switzerland.pdf. 
6Rich McCormick, Judge Gives Chimpanzees Human Rights For The First Time (2015) 
( June 22,2020) https://www.theverge.com/2015/4/21/8460657/judge-gives-
chimpanzees-human-rights-first-time. 
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II. Position of Animal before 19th Century 

The idea of the legal status of  animal is controversial and it is frequently 
classified as “human” or “non human”conflict,animals can be owned and are 
subject to the property rights of their owners.1Therefore as long as animals are 
property, they will face severe limitation in the process of protecting their 
interests. There are various obstacles which the animal rights movement faces 
like 
physical,economic,political,religious,historical,legal,andpsychological;sotooverc
ome the obstacles by way of avoiding specialism and liberty should not be 
limited with the human species only.2 

III. Superiority of Human over Animals  

The place of animals and their welfare in the law before the nineteenth century 
was an optional, rather than essential as it was considered with respect to only 
human use. Aristotle’s hierarchical concept of human supremacy over animals 
was fortified by a Biblical entry which says that “God said, Let us make man in 
our image after our likeness: and let them have dominion over the fish of the 

sea, and over the fowl of the air, and over the cattle, and over all the earth, 

and over every creeping thing that crepes upon the earth.”6Certainly from this 
divine hierarchy it was assumed that since people serve God, who is above us, 
similarly animals, who are lower than us, exist to fulfil our needs. Hence, 
humans may kill animals even though God created them and they are put on 
earth to serve human.3Aquinas put it forward, that the “life of animals is 
preserved not for themselves but for humankind.4Similarly, Rousseau was also 
using the similar quality of thoughts buthe always emphasized that people have 
an obligation to treat animals humanely hence did not allow to be ill-treated by 
the former. In this way Rousseau's idea is similar with Aquinas' decision that 

                                                           
1Cass R.Sunstein& Martha Nussbaum,  Animal Rights Current Debates And New 
Directions (Oxford University Press, 2004) at 19 -26  
2 Id.  
3 King James Bible, Genesis 1: 20. 
4 Marie Blosh, supra, l9. 
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animals exist for human purposes therefore do not deserve ethical 
considerations.5 

During this era, animals were considered only for human use but for the first 
time Leonardo da Vinci was the first to share opinion against animal cruelty. 
However, during seventeen century this has been subverted by Descartes where 
he related animals with a machine which is without soul and has no feelings and 
cannot suffer pain nor any pleasure.6 

 

IV. 19th CenturyReforms: Transformation on behalf of Animals 

Utilitarianism 

Since animal do not behave morally so it was assumed that they do not deserve 
to be treated morally by other living beings. However during 18th and 19th 
century, there was the rise of utilitarianism, Bentham actively rejected natural 
law theory, famously calling it “nonsense upon stilts,” which encouraged more 
direct attention to the suffering of the animals.7 Bentham incorporated the new 
idea about pleasure and pain, including animal pain. Bentham described 
utilitarianism as a system in which pain and pleasure are “two sovereign 
masters". The suffering of any living being is a more relevant consideration than 
that being’s ability to reason or to talk and humans should not engage in 
superfluous cruelty to animals. This era has been described as a fruitful ground 
for social movements which also saw the rise of humanitarian movements along 
with promoting the humane treatment of animals heavily influenced by the 
Bentham principle. The animal welfare advocates accepted human use of 
animals, including killing for food and the use of animals in research but with 
sympathetically.8On the other hand, Kanton categorical imperative made a 
                                                           
5St. Thomas Aquinas,  No Friendship with Irrational Creatures in A.B. Clarke and 
Andrew 
Linzey (eds). Political Theory and Animal Rights (London: Pluto Pr., 1990),  at 102-105 
as cited in Marie Blosh, supra, 11. 
6 Jada Bruccoleri, supra, 11. 
7 Marie Blosh, supra, l9. 
8 Anders Schinkel,  MarthaNussbaum on Animal Rights(2008) 13,Ethics and the 
Environment at 41, 44 also cited in 
http://muse.jhu.edu/journals/een/summary/v013/13.1.schinkel.html ( Mar. 14, 2020, 
10:30 PM). 
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distinction into two categories of animals one is rational (person) and other non-
rational (animals); rational being can never be used as means whereas non 
rational i.e. animals can be used, from this it is clear that animals are not moral 
specialists or self-conscious and people do not owe animals any direct 
obligation outside the moral community. The human obligation toward animals 
is just indirect by not abusing animals. Thus, people were qualified for use and 
even kill animals but cruelty to the animals should be avoided because it had 
negative effects on humans thus there was a very limited position of animals in 
the nineteenth century.9 

The first reform bills introduced in the British Parliament attempted to ban bull-
baiting with dogs but went unsuccessful as it was defeated by thirteen votes but 
finally outlawed with the enactment of Cruelty to Animals Act, 1835. Another 
similar proposal law known as Martin’s Act, was enacted in 1822 if animals 
were inflicted with unnecessary sufferings it will be considered as a criminal 
offence.10 

Therefore, after analyzing the creation of the offence of cruelty to animals in the 
nineteenth century which made the ill-treatment of animals legally wrong, but it 
did not grant animals any new status or entitlement rather than treating humanly 
neither do Bentham give rule or guidance on how heavily animal interests 
should be protected. The Utilitarian theory was willing to consider animal 
suffering but it never purported to place animals on the same moral level as 
humankind. 

 

V. Current issues on Animal Rights 

There is nothing new or unknown in the idea of animal rights. In the last three 
decades, protection of animal “rights” in the form of protection of animal 
welfare has become a clear part of federal law.11No doubt animals have given 
many rights in terms of violation of any provisions of law but the lack of 
enforcement that comes under the rubric of standing. The eminent jurist Cash 

                                                           
9Anders Schinkel, supra, 44. 
10Marie Blosh, supra, 33. 
11Cass R.Sunstein& Martha Nussbaum, supra, 19-26. 
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Sunstein advised to the US government to allow representatives of animals to 
bring private suits to ensure that anti-cruelty and related laws are actually 
enforced. For instance, if X is treating cows cruelly in violation of legal 
requirements, a suit could be brought, on behalf of those animals to bring 
conformity with the law. So that the animals might be counted as juridical 
persons to protect their interests as no relevant confers a cause of action on 
animals.12 

Under the American Psychological Association (APA), a person has standing to 
protect animals that she likes to see or to study, if the activity at issue 
undermines to decrease the number of inhabitants in the endangered 
species.Under existing statutes, animals do not have standing as such to secure 
their own interests. But Congress is qualified to grant them standing if it chooses 
to do so as mentioned above, therefore Cass Sunstein suggested that Congress 
ought to allow a private cause of action, to injured persons and to animals 
themselves, to prevent practices that are already unlawful. Hence, there is a ray 
of hope for better protection of animals.13 

 

VI. Equal Consideration forAnimals 

Another philosopherPeter Singer on the rights of the animal from the notion of 
equality and follows the viewpoint of Bentham’s utilitarian theory, addressed 
this issue in his book 'Animal Liberation.'14Singer used his principle of “equal 
consideration” to argue that experimentation on animals inflicts a great deal of 
suffering on them, and in most cases is morally wrong. Here he differs from 
Bentham’s view on the theory of utility, for Bentham, animal interests could 
matter since they can suffer, but the extent was always weighted in favor of 
human considerations.  

No doubt man is superior to a human in many respects and he does not believe 
in the rights of the animal as it is not the correct appropriate terminology of 
animals.He would rather think equality in the very specific sense as human and 
animals are not politically equal as animals don’t have right to vote but it cannot 

                                                           
12 Id.  
13 Cass R.Sunstein& Martha Nussbaum, supra, 19-26. 
14Peter Singer., Animal Liberation (New York: Random House, 2001). 
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shatter this hard fact that animals do share equality in terms of capacity to suffer 
or enjoy their life that lead to moral equality similar to human beings. Therefore 
Singer wants to bring equal consideration of human and animal interest which 
earlier philosophers failed to do so.15 

VII. Broadening the Position of Animal with the Capabilities Approach 

With the capabilities approach, Martha Nussbaumtried to broaden the position 
of animals in the form of animal welfare which was articulated ina ten core 
entitlements. Although initially capabilities approach was developed to allow 
the voices of women to be heard in the global development agenda but 
Nussbaum has adapted the capabilities approach towards different species in 
order to consider animals direct subjects of justice.16 Nussbaum idea of justice 
for non-human species draws upon the Aristotelian notions of dignity, and the 
individual good.17 Nussbaum contends that the capabilities approach is better 
than social contract since it establishes direct obligations of justice, in the form 
of entitlements to non-human species and also considers her approach as 
superior to utilitarianism, due to its ability to respect individual creatures.18 

However, among ten political principles, life and bodily health capabilities as 
beginning stages for an examination of Nussbaum's claims “life capability” 
provides that all animals are qualified to continue their lives but can be raised 
and killed for food unless the death no longer makes a cruel practices and 
painful killing in the process are banned. This contradicts her earlier statement 
that the capabilities approach is superior to utilitarianism that is no creature is 
being used as a means to the ends of others, or of society as a whole. By the 
bodily health principle provides for a healthy life and banning cruelty, including 
those in the meat and fur industries, working animals and those in zoos and 
aquaria should provide with adequate nutrition and space and also insists that 
the irregularity in welfare standards between animals raised for food and 

                                                           
15Id. 
16Cass R.Sunstein& Martha Nussbaum, supra, 19-26. 
17 Aristotle, The Nicomachean Ethics: Book I‟ in Betty Radice’(ed) Aristotle: The 
Nichomachean Ethics, Translated by A K Thomson (revised edition, 2004). 
18Martha Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership 
(2006). 
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companion animals be eliminated.19 Hence, they are entitled to a healthy life. 
But like the other animal welfare contentions, the capabilities approach accepts 
the use of animals in research and research that should be allowed to promote 
human health and safety as one cannot refrain from such research to save the 
human good in the form of human health, hence animal good is at stake.20 

Thus her capabilities approach accordingly does not give animal in equal with 
human21 by accepting animal use in research and killing for food the core 
entitlements are infringed just to fulfil human-interest. But there is no denying 
the fact that Nussbaum's Capability approach promotes an attitude of respect, 
care, and admiration for animals. We are asked to consider animals very much 
like we consider our fellow human beings and give respect to animal dignity - 
the same kind of dignity we have.22 

 

VIII. Position of Animals in theIndian Law 

Animal protection law has remained amazingly dynamic even though the 
statutory offence of cruelty to animals has changed very little since it was first 
enacted. In a country like India, protection of animals is itself found in the 
Constitution23 and the concept of right to life is so wide enough that includes 
animal rights. To kill or injure any animal, including stray animals is a 
punishable offence under sections 428 and 429 of the Indian Penal Code. 

In 1960, the Prevention of Cruelty to Animals Act was enacted to prevent the 
infliction of needless pain or suffering on animals under Sections 3 and 11 of the 
PCA Act read with Article 51A(g) of the Constitution. Right to get food, shelter 
is also a guaranteed right under Sections 3 and 11 of the PCA Act and the Rules 
framed there under, especially when they are domesticated. The Central 
Government has notified the Prevention of Cruelty to Animals (Slaughter 

                                                           
19 Anders Schinkel, supra, 44. 
20 Id.  
21 Martha Nausbaum, supra, 281. 
22Anders Schinkel, supra, 60. 
23Art. 48A  which gives protection and improvement of environment and safeguarding 
of forests and wildlife and Art. 51A(g) with a moral obligation to protect and improve 
the natural environment including forests, lakes, rivers, and wildlife, and to have 
compassion for living creatures. 
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House) Rules, 2001 and by virtue of Rule 6, slaughterhouses are required to be 
constructed and maintained. Slaughtering the animals should be made in 
isolation and not in the site of or visibility of another animal. Wildlife are also 
protected under the Wildlife Protection Act of 1972 under Sections 324and 1125 
of the Act.Hence, it is pertinent that in India there is a social reform to value the 
life and dignity of animals and have many policies and laws in respect of 
animals and has also banned the use of dolphins, whales and tortoises for public 
entertainment and forbid them from being held confined anywhere in India.26 

 

IX. Role of Judiciary in Promoting Rights of Animals 

Indian Judiciary hasfurther protected the rights of animal andthe word "life" in 
Article 21 of the Indian Constitution is wide enough to include every living 
organism whether it's human, animal, insects or bird. No doubt there can be a 
deprivation of life but that has to be as per the procedure established by law.  

Hence, right to dignity and fair treatment is, therefore, not confined to human 
beings alone. They have no right to keep birds in small cages of their business or 
otherwise as birds also have the right to live with dignity.27 

However, Supreme Court allowed certain pain, sufferings inflicted to animals if 
it falls under the doctrine of necessity recognizedunder Sections 11 (3) and 28 of 
the Prevention of Cruelty to Animals Act, 1960. But other activities which are 
avoidable and which are not exceptions under sub section 11(3) and 28 and 
which do not arise out of human necessity (for eg.Jallikattu case) violate 
Sections 3 and 11 of the PCA Act and cannot be permitted because pain, 

                                                           
24It shall be the duty of every person having the care or charge of any animal to take all 
reasonable measures to ensure the well-being of such animal and to prevent the 
infliction upon such animal of unnecessary pain or suffering. 
25If any person beats, over-rides, over-drives, will fully and unreasonably administers 
any injurious drug or injurious substance to any animals or takes part in any 
shootingmatch or competition wherein animals are released from captivity for the 
purpose of such shooting etc shall be punishable. 
26Kumar SambhavShrivastava ,India bans use of dolphins for commercial entertainment, 
Down To Earth (July 04, 2015) ( https://www.downtoearth.org.in/news/india-bans-use-
of-dolphins-for-commercial-entertainment-41127.  
27People for Animals v. Mohazzim and Ors(2015), (3) RCR(Criminal) at 94. 
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suffering and anxiety inflicted to bulls during Jallikattu events is solely for 
human pleasure and can be avoided.28 

The court time to timehas reminded in multiple cases that even animals face the 
same pain as humans. Human owes a duty to exhibit love and compassion 
towards animals, with empathy and understanding of the sufferings of animals 
who are speechless and voiceless. This is a sign of a civilized society. Recently 
in 2019, Tripura High court in Subhas Bhattacharjee v.State of Tripura and 
Ors.29held that sacrifice of an animal, based on superstition do not fall under the 
doctrine of necessity and is banned and prohibited animal/birds sacrifice in the 
temples. Hence the age-long practice of sacrifice of the animals, either by the 
State or by an individual, cannot be said to be an essential part of the religion 
and as such, is not protected under Article 25(1) for it is against the principle of 
morality and health, as also provisions of the Prevention of Cruelty to Animal 
Act, 1960. In July 2020, Supreme Court has issued notice to the Kerala 
government as a petition was filed in Supreme Court challenging the Kerala 
Animals and Birds Sacrifices Prohibition Act, 1968which prohibits the 
sacrifice of animals and temple to please the deity but it has not forbidden for 
human consumption. Therefore, Supreme court has asked the Kerala 
government to justify their banned.30 The year 2020 is a major turning point for 
animal rights activist in India as the Nagaland government banned the import, 
trading and sale of dog meat in live markets after Mizoram31 

But despite many policies and legal provisions illegal trade takes place and 
animals have to undergo unreasonable pain because there is no proper 
enforcement of law and the penalty for violation of those rights are 
insignificant32 since laws are made by humans and punishment prescribed in 
Section 11(1) is not proportionate with the gravity of the offence. Hence, 

                                                           
28Animal welfare board of India v. A. Nagaraja (2014) )7SCC547, 2014(6)SCALE468. 
29 (C) (PIL) No. 2/2018. 
30 Murali Krishnan, SC seeks Centre, Kerala replies on plea against ban on animal 
sacrifice, Hindustan Times, Jul 17, 2020,( Jul. 30,2020, 1:30PM)  
https://www.hindustantimes.com/india-news/sc-seeks-centre-kerala-replies-on-plea-
against-ban-on-animal-sacrifice/story-zjn1yLLJbXrLbDamMrhvYI.html.  
31Nagaland dog meat: Animal rights groups hail ban as 'major turning point'  BBC News 
(Jul. 4, 2020) https://www.bbc.com/news/world-asia-india-53288214. 
32For instance, maximum fine is just Rs. 50 and with no imprisonment.  
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defeating the very object and purpose of the Act well petition has been filed in 
the Honorable Supreme Court for enhancement of penalties in PCA Act 1960.33 

 

X. Conclusion 

Hence, with the span of time many animals theories act as a shield to protect 
animals and helps to improve the well being of animals with much needed 
legislative reform. Natural law theory underlies the belief in the superiority of 
humans over other animals and excluded animals from moral consideration but 
accepted a duty not to mistreat them. This theory is still prevalent today as to 
some extent justify the use of animals by mankind.  Gradually with the increase 
on the movements of animal rights, many philosophers spark on the rights of 
animals like Cass Sunstein asked amendment in the US constitution to allow 
people as representative of animals in case they face any sort of ill-treatment; 
similarly, Martha Nussbaum capabilities approach which justifies animal rights 
but allows the killing of animals or using in research which goes against her 
approach. However, to close the gap in law we have to take the aspiration of 
maximizing the happiness and minimizing the sufferings for all human and non-
human beings. So on utilitarian grounds, that it's morally justified to inflict pain 
on animals if doing so will prevent death and suffering on a massive scale. Thus 
maximizing happiness but unnecessary pain should be avoided.However, we 
cannot change the horrors of what animals have endured in the past but being 
the civilized animal we have responsibilities towards them and must guarantee 
those rights given to them otherwise the idea of constitutional protection for 
animals will remain a state of flux and the judiciary as a guardian has played a 
remarkable role in changing the perspective of people.  

                                                           
33Akshita Saxena, Plea In Supreme Court To Enhance Penalties Under The Prevention 
Of Cruelty To Animals Act, 1960 (Jul. 28,2020, 2:30 PM) https://www.livelaw.in/top-
stories/plea-in-supreme-court-to-enhance-penalties-under-the-prevention-of-cruelty-to-
animals-act-1960-read-petition-160650. 
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The Forest Legislations with Special Reference to Forest 
Right Act (2006) and Its Impact on the Condition of the 
Indigenous Forest Villagers in North Bengal: A Study 

Taniya Basu Majumder (Das)
1
 

 
Abstract 

Since time immemorial there is a synergetic relationship between forestry and human 

beings.A large number of people depends heavily on forest for their livelihood and used 

to live in and around the forest areas. Forests play an important role in improving the 

social and economic status of the people by providing direct and indirect employment 

opportunities. The indigenous community especially the tribal people, the pastoralists, 

the peasants community, the slum-dwellers as well as the industrialists have a 

substantial reliance on the major and minor forest produce as the source of fuel, fodder, 

timber, medicinal herbs or raw material for  production and processing. Collection and 

sale of the different types of minor forest produce are some of the main livelihoods 

carried out by the forest dependent communities as a part of their subsistence. 

With its rich ecological legacy India seems to be one of the primogenital civilisations in 

the earth. Usually, the local forest fringe people, especially the indigenous tribal folks 

owned these rich assets of forest in the country and also took the responsibility to 

control and manage it. But with the advent of the British Colonial era this habitual 

framework usage and governance of forest by the indigenous forest dwellers were 

radically transformed. In the second half of the nineteenth century, after realising the 

commercial value of India's forest the British imposed control over the traditional right 

of the forest dwellers and superseded the authority from them in the name of scientific 

forest management.  

Therefore, keeping this conceptualization in mind, this present paper makes an attempt 

to study the historical journey of the genesis of Forest Legislations in India and their 

overall impacts on the traditional forest villagers by discussing some of the significant 

forest legislations with giving special emphasis tothe Forest Rights Act (FRA) 2006 and 

try to describe the impacts of these legislations on the living conditions of the forest 

dwellers in the forest villages of North Bengal.  

Keywords: Forest Dwellers, Sustainable Forest Management, Forest Right Act (FRA). 

2006 
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I. The Historical Backdrop of the Forest Legislations in India and Its 
Overall Impact 

A few significant institutions are there in the global history of natural resource 
management among which the richest forest of India is worth mentioning. The 
Imperial Department of Forest which was set up in 1864 controls almost over 
one-fifth of the country's land area. The Forest Department is not only India's 
biggest landlord; but also it has the supreme authority to influence the life of the 
people of all segments of Indian society. In other words, it can be said that,the 
history of human existence and civilizations is intertwined with forests and 
trees.  

The forest legislationsin India changed over a period of time. The arrival of 
British and their opinion about forest properties generated massive changes in 
the forest cover, forest resources and the rights of indigenous forest dwellers in 
India. However, the chief purpose of the colonial government was to exploit 
Indian forest for the commercial purpose. Therefore,in orderto 
satisfytheobjective of earning revenueas well as to overrule the 
controloverforest,Lord Dalhousie, the thenGovernor-General of India, issued a 
memorandum, entitled Charter of Indian Forests in 1855whichasserted imperial 
ownership over forests and acknowledged as the first step of exploiting the 
rights of the indigenous forest dwellers. The immediate next step of the British 
government was laidin 1865by enacting the first Indian Forest Act.TheAct 
which was come into effect on 1st May 1865empowered the contemporary 
government to redefine the definition of the forest by proclaiming any land that 
covered with trees or brushwood as forest and established the right to control 
over it. This was the first attempt of the British Imperial to curb the rights of 
thetraditional forest dwellers from the forestlandthrough the forest legislation in 
India.Hence, in this way,by theintervention of the British government the forest, 
that was primarily regarded as a collective resource of property, transformed 
into the private property under the authority and control over of the colonial 
monopolies 

To improve the inadequacies of the Indian forest Act of 1865,the Reserved 
Forest Act 1878 came into operation in most of the British province in India. 
This Act categorized the forest into Reserve Forests, Protected Forests and 



ENVIRONMENT, TECHNOLOGY AND SOCIAL CHANGE 

190 

Village Forests. This Act for the first time empowered the Government to 
impose restriction and regulation on the rights of the forest dwellers over the 
forest lands as well as the forest produce inthe Reserve Forests and Protected 
Forests.Thus, the British Government acquired the rights to take over forests 
from indigenous people and exercise control over it. 

The Forest Policy 1894 was the first formal policy in India gave much 
importance to the commercial exploitation of forest products, State ownership 
and regulation of forest but gave very little emphasis for the local communities. 
This forest policy envisages the supremacy of State’s interest over people’s 
interest. The commercial value of the forest has prompted the British 
Government to restrict the community use of the forest.  As a result, this 
colonial forest policy not only alienated the forest dwellers from the forest but 
also seized their forest rights. 

The British Government announced a new comprehensive legislation in India in 
1927by replacing the previous laws to make forest laws more effective and to 
improve the Forest Act 1878.  By dividing into 13 chapters this Act consists of 
86 sections. This Act of 1927 not only denied the common ownership or 
occupancy rights of the forest dwellers who were living there for age old 
generation but also declared the forest as the property of the government and in 
case of any rifts regarding their right the forest settlement officer has the 
arbitrarily power to decide the claim. 

In Independent India, the first National Forest Policy was constituted in 1952. 
The National Forest Policy was formulated for sustainable management of 
forest. However, thePolicy of 1952 highlighted the national interest. The policy 
clearly stated that local interests and priorities should be subservient to the 
broader national interest. In the real sense, the national interest was interpreted 
in a narrow sense. In the name of national interest, the Government of India 
used the forest resources to meet the demand of defence, communications and 
vital wood based industries. Therefore, to meet thesedemands, the forest 
resources supplied at large scale not only for the commercial profits but also to 
fulfil the requirements ofprivate sector.2 

                                                           
2K. P. Kannan,TOWARDS A NEW FOREST POLICY: PEOPLE'S RIGHTS AND 

ENVIRONMENTAL NEEDS 76-77 " WalterFernandes et al eds., (1983). 
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In response to the rapid decline in the forest covers in India and also to fulfil the 
Constitutional obligation under Article 48A the Parliament in 1980 enacted a 
new legislation called the Forest Conservation Act 1980. This Act was passed 
with an aim to check deforestation. The prime objectives of this Act are to 
regulate indiscriminate usage of forest lands for non-forestry purpose and to 
sustain a reasonable equilibrium between the developmental needs of the 
country and to conserve the national heritage. Besides this, it also made several 
provisions against the rights of the forest people.  

Thus, by implementing a numbers of acts and policies comprising various rules 
and regulations the colonial and postcolonialgovernment of India strive to 
control over the forestfor their vested interest by limitingthe claims of the 
indigenous people on their use of forest resources.As a result,gradually the 
forest came under the strict control of the state and finally the State occupied the 
supreme authority over the forest resources in India. By evicting the indigenous 
forest communities from their own forest land, refutingtheir communal rights 
and confines their traditional institutions in the name of scientific management, 
the British policy made an adverse influence on the forest dwellers which 
generated acute poverty among them. As an outcome,theself-sufficient Tribal 
people became dependant on the state by the inadequate, unsatisfactory,flawed 
and improperly managed policies which legitimized its control over the people 
and their resources.  

In the voice of RamchandraGuha it can be mention that, the careful reading of 
the government's forest acts, shows that its real aims are (i) to restrict people's 
rights in reserved forests, which are owned and managed by the state; and (ii) to 
sharply limit the area or extent of village forests in which local communities 
could exercise more effective and independent control.It generatesboth 
sustained and widespread opposition as well as protests towards the workings of 
the Forest Department through the colonial and post-colonial periods among the 
indigenous forest villagers. These varied protests are based on two underlying 
central ideas. The former is that, the state control over woodland (as opposed to 
local community control) is illegitimate; and the latter is that the Forest 
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Department's programmes of commercial timber harvesting have seriously 
undermined local subsistence economies.3 

 

II. The Evolution of the Forest Villages in India as Well as in North Bengal 

According to, the2011Census of India there are 4,526 forest villages in the India 
which are the house of approx. 2206011 lakh people in the country. The 
conception of forest villages began as a part of forest management in India in 
the British Colonial era.4 

In India the practice of the scientific forestry started almost in 1864 at that time 
when the forest department was established in the diverse British provinces. Just 
after the next year i.e. in 1865 the first Indian Forest Act was enacted. Under 
this newly enacted Act the prime task held on the forest department was to 
survey the trees, clad lands and hilly regions and to make the demarcation as 
well as map of the suitable areas as the settlement of Reserve and Protected 
forest. In British India the administration of forest unit was liable to assist on the 
strategic imperial interests into two segments, the former during the period of 
railways expansion and the later throughout the two world wars. In this stage of 
action the Forest Department had to face some technical hitches such as, the 
Forest Department (FD)primarily had to meet the required demand of raw 
materials for railway expansion and latter had to generate adequate revenue to 
substantiate its existence as a self-supporting department in keeping with an 
essential tenant of British imperial policy. In this regard, a persistent effort was 
made by the FDto find markets for the multiple species of India’s tropical 
forestsfor makingitself a self-supporting department. But this was such a tough 
task as only a handful species often comprising 10% of the total crop were 
saleable in the rich mixed forest. The another difficulty that was challenged at 
that time was the question of communication, it had been found that due to 
inapproachability and unavailability of man-power to exploit the forest 

                                                           
3Guha, Ramachandra, Forestry Debate And Draft Forest Act: Who Wins, Who Loses? 
Eco.&Pol. Weekly Vol. 29 2192-2196(Aug. 20, 1994). 
Https://Www.Jstor.Org/Stable/Pdf/4401646.Pdf 
4Census Of India2011,Government Of  
Indiahttps://Pib.Gov.In/Pressreleasepage.Aspx?Prid=1514479 
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resources, numerous forests though containing commercially valuable species  
became unusable. The requirement for utilization of forest resources create a 
constant demand of man-power which was contented by the regular supply of 
labour.5 

 Thus, the need to secure the regular and stable supply of labour for the 
operations of forest department the forest villages set up at the adjacent area of 
forest in the early segments of the forest exploitation. The forest villages 
establish either by the pre-existing population of the forest or by the population 
migrated from other different places.  Therefore, forest village cannot be define 
as any village which situated in the forest rather, a cluster or settlement of 
workers or labourers established by the department of forest as the ensured 
source of labours to   maintain various departmental works. 

At the onset, these villages were nothing but the provisional labour 
encampments. One or two persons from almost every family of the forest village 
were obliged to render services as a labourer in the forest venture. The 
remunerations of the workers along with the other provisions were fixed in 
somewhere. The dwellers of these forest villages had been given the lease of 
some portion of arable land only for the duration of some tentative period of 
time from the forest department. But they did not have any legal claim over the 
land that allocated to them rather only had to abide the tenurial agreement with 
the Forest Department and renew the agreements of the lease after a stipulated 
time period.Moreover,in any case if theyviolate any conditions of such 
agreement under which they had been settled in the forest villages, can 
evenevict them from the forest land.These forest villagers were only got the 
permission to build tiny huts which were temporary in nature and also raise few 
food crops to supplement their earnings. Each forest village were enclosed by 
homesteads, cultivable land, orchards, grazing ground and forests.6Till after 
independence this system of land holdings prevailed. Therefore, the history 

                                                           
5R. R Prasad & M. P Jahagiriiar: Tribal Situation In Forest Villages; Changing 
Subsistence Strategies And Adaptation1-2 (1993). 

 
6R R.Prasad, &M P Jahagiriiar,Tribal Situation In Forest Villages; Changing 
Subsistence Strategies And Adaptation 2(1993): 
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behind the establishment of the forest villages in the reserved forest was to 
secure the continuous supply of labour for the execution of forestry operations.  

These forest villages, unlike the revenue villages are not meant for extending 
cultivation. The terms on which people are allowed to settle in the forest villages 
are: 

• The Forest Department and the Contractors have the first claim to the 
labour of forest villages on payment of the market rate; 

• The villagers will not accept any other employment without obtaining 
prior permission from the Forest Department and  

• They can be summarily evicted for non-compliance with the orders.7 

In 1982 the Committee on the Forest and Tribals in India express that, 
the format of agreement that execute between the Forest Department and the 
forest villagers has been indicated that, “the forest department has the first claim 
to his labour on payment of reasonable daily wages” and further that the forest 
villagers are “liable to summary ejectment without compensation by orders of 
the divisional forest officer for any breach of terms and conditions” of the 
agreement. Such provisionsclearly run counter to the present political and social 
climate as well as against some of the land tenancy laws.8 

 However, unlike India the history of evolution of the forestry in North 
Bengal’s is a long and somewhat troublesome one. During 1890s in parts 
ofAssam, Bengal and the Central Provincesthe first part of ‘forest 
villages’emerged simultaneously with the arrival of the British and their system 
of ‘scientific forestry’. Essentially, these were the labour settlementsestablished 
for forestry operations. The system of ‘scientific forestry’ fundamentally altered 
both the forest ecosystem and the traditional livelihoods of the local inhabitants. 
The forestry system introduced by the colonial regime transformed the bio-
diverse forests into large scale ‘productive’ timber producing monocultures 
forests.9 

                                                           
7
Id at 4 

8
 id at 4 

 
9Gu. N Guha T.L. At Al., Community Based Conservation Amidst  Conflict In The 
Dooars Region Of North Bengal. 11-12 (2018). 
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Studies show that, the main orientation of the Scientific Management was 
towards the preservation of the large territories of forests from local use. For this 
thevery first act of this Scientific Management was to eject the self-sustaining, 
independent and forest dependent indigenous inhabitants from their own forest 
habitats in order to bring the land under government reservation. Laterthe 
British allowed the clearing of forests not only for the settled agriculturebut also 
for the promotion of the large tea estates as well as tea plantations in this region.  

Moreover, the British administration had also tomeet the demand of raw material for 
railway expansion and generate revenue to support the British Imperial 
Government which in turns needs the exploitation of forest resources. 
Therefore, as an obvious outcome, for the forest utilization as well as for the 
cleaning up of the forest land to facilitate the settled agriculture and to establish 
the tea estates along with the plantations, a huge number of man-power was 
required. In the early phase, this need was met through the introduction of 
‘Taungya’ system.This prompted the policy to shift towards settlement of 
Taungyavillages between 1910 and 1947. Thecommunities previously involved 
in swidden agriculture and subsequently wereresettled in Taungyasettlements. 

The Taungiyasystem was earlier practised in Burma and Malaysia. This system 
involved the engagement of outside labourers and granting of cultivable rights 
over patches of forests cleared in coupes through clear felling for three to four 
years. As new plantations were taken up on these coupes the labourers were 
shifted to new clear felled coupes. The migrant labourers were treated as serfs 
by the government as they were forced to render free service for specific days 
earmarked in a year, though later they were provided homesteads and one hector 
of land in lieu of their services to the FD.10 

                                                                                                                                               
https://kalpavriksh.org/wp-content/uploads/2018/12/Community-Based-

Conservation-Amidst-Conflict-in-the-Dooars-region-of-North-Bengal_FINALDRAFT_3rd-

December-2018.pdf 
 
 
10Chandra Jyoti Sonowal,   Forest Villages In Assam Continued Ghettoisation.Vol. 39 
Eco.& Pol. Weekly2441-2443  (September 27, 1997) 
Https://Www.Jstor.Org/Stable/4405885 
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As a system of Taungya alarge numberof migrant people from different parts of 
India flooded into the area for work.The migrated populace was especially the 
tribal populations from Chota Nagpur, Ranchi and SaotalPargona.Similarly, this 
tribal population were also cast out from their native land for numerous 
reasons.Thus,the people who were migrated from ChotaNagpur area, including 
the Oraon and Santhalas well as otheradivasigroupsalong with the communities 
who wereevicted beforehandand became environmental refugees recruited as the 
settlers in the earliest forest villages of North Bengal.Ultimately, these 
alienatedindigenous inhabitants and the migrated 
populationtransformedincreasinglyinto the unpaid labour in forestryoperations. 

Sometimes old tribal settlements were also declared 'forest' villages. In these 
villages,there was no wage labour. Instead, people were given small 
landholdings in exchangefor unpaid compulsory (begar) labour. Sometimes, 
these villages were permanent, while others would shift every two-three years 
once a plantation had been entirely raised and felled.11 

Likewise, in the forest areas of North Bengal the settlers were made to clear fell 
the forests and burn the area, to use the land for cultivation for a period of two to 
four years. After this,they were made to plant the area with forest species 
according to the directives of theDepartment, weed and clean the plantation and 
save it from fire and grazing hazards foranother four/five years, or till they were 
shifted to another plantation site. Thus, the entire region was eventually 
‘honeycombed’ with forest villages.12 

However, the lives of the indigenous forest villagers were strictly bounded by 
deprivation, and hardship. The each and every aspect of their life was 
completely dependent on the policies of the forest department. The rights of the 
forest dwellers over the forests, the land they stayed and cultivated were never 
settled. Almost every member of the forest dwellers including women and 

                                                           
11A.Banerjee At Al.,   The Creation Of West Bengal’s Forest Underclass: An Historical 
Institutional Analysis Of Forest Rights Deprivations. 1-26.(2010). 
Ishing.Service.Gov.Uk/Media/57a08b29ed915d3cfd000b8c/Dp51.Pdf 
12Gu. N Guha T.L. At Al., Community Based Conservation Amidst  Conflict In the 
Dooars Region of North Bengal. 11-12 (2018). 
https://kalpavriksh.org/wp-content/uploads/2018/12/Community-Based-Conservation-
Amidst-Conflict-in-the-Dooars-region-of-North-Bengal_FINALDRAFT_3rd-
December-2018.pdf 
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children used to provide unpaid labour in the forest for long duration. The 
minimum basic services regarding education and health were not easy available 
at that time. This situation continued and worsened in post-Independent India 
due to mushrooming of the forest villages. 

III. The Conditions of the Forest Dwellers of the Forest Villages of North 
Bengalwith Special Reference to The Forest Right Act 2006  

The systems of forest villages has been criticised on several ground that as these 
villages are not under the revenue villages therefore, do not come under the 
purview of Block Administration. This affects the forest dwellers interest in 
terms of getting loans for development. Even these dwellers of the forest 
villages do not enjoy the tenancy rights on lands which have been cleared by 
them; they can also be evicted for refusing to work for the Forest Department. In 
due course, the residents of the forest villages acquired the locus and status of 
the bonded labour without being called so.13Butthe major problems of the forest 
villages are: 

• The dwellers of forest villages do not enjoy tenancy rights on the lands 
which have been cleared by them, and they can be evicted for refusing 
to work for the forest department. 

• Being located deep inside the forest the villages do not come under the 
revenue villages, and therefore remain outside the pale of direct 
development administration of blocks. 

• The forest dwellers are deprived of assistance from institutional sources 
of finance as they have no recognised rights in their land and the other 
property.14 

However, this dysfunctional relationship also seems to persist in North Bengal 
in the recent past. The indigenous forest villagers despite of providing unpaid 

                                                           
13V.C, Ghildiyal,. “Economics of the Tribes and Their Transformation”, , 29-30 K S 
Singh ed., (1982). 

 
14R R.Prasad, &M P Jahagiriiar, Tribal Situation In Forest Villages; Changing 
Subsistence Strategies And Adaptation 5(1993) 
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labour for a considerable period of time to assist the forest related works such as 
forest plantation, development conservation, and protection are facing 
harassmentand oppression by the department of forest. These continuing 
subjugation in-turns provoked them to engage into conflict and their peace 
loving and benevolent attitude have been transformed into hostile, aggressive, 
and violent. 

Plethora of Studies conducted by several scholars revealed that, the indigenous 
forest villagers in West Bengal and particularly in the North Bengal have been 
suffering from the following major grounds.  

� The forest villagers neither have any legal ownership nor any 
tenancy rights over their agricultural or homestead lands under the 
present system of forest management.  

� The villagers are denied to an equitable development, because the 
present arrangement of forest villages has no scope for 
developmental schemes.  

� This situation violates the provisions and spirit of the Indian 
Constitution and denies citizenship rights to the forest villagers.15 

Therefore, with no rights over the land, the villagers have limited livelihood 
options within North Bengal. Many villagers have been forced to migrate. In 
both plains and hills,thereis some employment offered through NREGA in areas 
such as forestry or construction, but it is not on a regular basis. Agriculture 
(either intercropping or regular agriculture on plots) is still practiced by villagers 
inNorth Bengal. However, it sustains thevillagers for only four months in a year, 
for the rest of the year; they are forced to purchase food from the market. Some 
families have livestock and poultry, however, a shortage of land and problems 
regarding grazing rights keep stocks to a minimum. Any developmental activity 
in the villages including building roads, houses, community centres or schools 

                                                           
15A.Banerjee At Al.,   The Creation Of West Bengal’s Forest Underclass: An Historical 
Institutional Analysis Of Forest Rights Deprivations. 1-26.(2010). 
ishing.service.gov.uk/media/57a08b29ed915d3cfd000b8c/dp51.pdf 
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requires the No Objection Certificate of the Range Forest Officers in the forest 
villages which is difficult to obtain.16 

 

III.II.The Scheduled Tribes and Other Traditional Forest Dwellers 
(Recognition of Forest Rights) Act 2006 

It acknowledges that the acute refusal of the rights on the ancestral land as well 
as habitats and other resources of the forestdwellers overdecades as an effect of 
the continuance of colonial forest laws in India,were resulted as the historical 
injustice to the traditional forest-dwelling communities. Therefore, to undo this 
historical injustice towards the indigenous forest communities since the colonial 
and post-colonial periodthe government attemptto enactThe Forest Rights Act 
2006. This act is regarded as a landmark lawin the evolution of shifting 
government’sattitude towards the interest of the indigenous forest dwellers. 
However, after the Honourable Supreme Court’s decision in 2004, the 
parliament has enacted the Scheduled Tribes and Other Traditional Forest 
Dwellers (Recognition of Forest Rights) Act2006, popularly known as Forest 
Rights Act, is an important piece offorest legislation passed in India on 
December 18, 2006. 

The Act recognizesseveral rights including the right of ownership, community 
rights, right to hold and live in the forest land etc. But mainly the significance of 
the FRA is truly manifested in giving Community Rights over customary forests 
to the forest dwelling communities. It grants four types of rights namely 

1. Title Rights, Section 3(1): This Act grants the ownership to the land that 
is being framed by the tribals or forest dwellers as on December 13, 
2005, subject to a maximum 4 hectares. Ownership is only for land that 

                                                           
16Gu. N Guha T.L. At Al., Community Based Conservation Amidst Conflict In The 
Dooars Region of North Bengal. 18 (2018). 
https://kalpavriksh.org/wp-content/uploads/2018/12/Community-Based-Conservation-
Amidst-Conflict-in-the-Dooars-region-of-North-Bengal_FINALDRAFT_3rd-
December-2018.pdf 
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is actually being cultivated by the concerned family on that date, it 
means no new lands are granted.  

2. Use Rights, Section 3(1): It also grants rights of ownership, access to 
collect, use, and dispose of minor forest produce including other rights 
of use or entitlement including over water bodies, grazing areas to 
pastoralist routes etc.  

3. Relief and Development Rights under Sections 3(1) and 3(2): It includes 
right to rehabilitation in case of illegal eviction or forced displacements 
and to basic amenities subject to restrictions for forest protection. The 
developmental rights under Section 3(2) including creation of 
schools,Dispensaries or Hospitals, Anganwadis, fair price shops, 
electric and telecommunication lines, roads, and community centres etc. 

4. Forest Management Rights under Sections 3(1) (i) or CFR: In the 
context of the forest villages of North Bengal, an important right given 
to village communities is the right to protect, regenerate or conserve or 
manage any traditional community forest resource and wildlife under 
Sec 3 (1)(i) or CFR right. Besides, the Act also provides for rights to be 
recognised over disputed land, rights to convert forest villages and 
settlements into revenue villages.17 

 

III.III. Criticism of Forest Rights Act, 2006 

This Act is one of the most controversial and strongly opposed legislations right 
from the beginning. It perhaps the first and lone Act in the history of India that 
has been criticised through the TV campaign in October 2003 by a Mumbai 
based group named VanaShakti. This Act has drawn severe criticism from 
environmentalists and wildlife conservationists. 

                                                           
17. Rekha Singhal, “Changing Models Of Forest Governance In India: Evolution Or 
Revolution?56-72(2008). 
http://awsassets.wwfindia.org/downloads/forest_governance.pdf 
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The lobby of the wildlife conservationists and the Ministry of Environment and 
Forests termed it as the ideal recipe to ensure the destruction of India’s forests 
and wildlife by “legalizing encroachments”. Corporate are also against it, since 
the illegal status of tribals and other forest dwellers makes the process of 
eviction and land acquisition for industrial projects easier. It has also been often 
misunderstood and opposed by those who see the law as a land distribution 
system that will lead to the handing over the forest lands to the tribal and other 
forest dwellers.  

 

IV. The Forest Rights Act and Its Implementation in North Bengal 

The enactment of the Scheduled Tribes and Traditional Forest Dwellers 
(Recognition of Forest Rights) Act, 2006 came as a blessing to the forest 
villages across NorthBengal in January 2008. But the actual process of the 
implementation of the Act isdisappointing.It has been estimated that almost 250 
forest villagesare there spread across in North Bengalamong which only 94 
forest villages comes under the conversion order. The rest of villages in North 
Bengal, that do not include in the conversion order have report to the Land and 
Land Reforms Department (LLRD)for several times to include them under this 
order but have not yet receive any answer. 

Several Studies conducted in North Bengal forest villages revealed that, till date, 
no CFR rights have been given to any village in North Bengal. Only some 
individual land pattaswere distributed to Scheduled Tribes (STs) in forest 
villages. But a number of villages have not been able to file their claims at all. 
The individualpattaor titles over land that have been given are also faulty. They 
arehandwritten and even not specify the legislation, under which they have been 
provided the land patta.The compartment numbers along with the specific 
measurements of thelandthey have been provided are also not properly mention. 
These titles are not considered valid for availing any agricultural credit provided 
by the state government since the banks refuse to accept the legality of such 
title.18 

                                                           
18Gu. N Guha T.L. At Al., Community Based Conservation Amidst     Conflict In The 
Dooars Region Of North Bengal.21(2018). 
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Many scholars are of the opinion that there lays an absolute lack of awareness 
almost atall levels of the provisions of the Act, including various functionaries 
of the nodal agency, the Backward Classes Welfare Department etc. Secondly, 
the entire implementation of the Act was handed over to the forest department. 
This was quite clear when the Government of West Bengal issued orders in 
direct contravention of the Act, right after its notification in 2008, asking 
villages to form Gram Sansads, under the State Panchayat Act, at the panchayat 
level rather than at the level of each individual village, hamlet or settlement. 
Additionally, the Govt. West Bengal fundamentally undermined the democratic 
nature of FRCs by making them subservient to politically controlled Gram 
UnnayanSammitees.19 

In many villages of North Bengal although both the Scheduled Tribes (STs) as 
well as the Other Traditional Forest Dwellers (OTFDs) have been residing 
together yet only STs have been capable to file claims, but this process of 
claiming seems to be difficult forthe Other TraditionalForest Dwellers.The 
requirement for proof of 75 years of ‘permanent’ residence is one of the 
significantcriterions among the numerous conditions of conversion order. But, 
unfortunately the Other Traditional Forest Dwellers (OTFDs) do not fit under 
this criterion as because they have been shifted from one site to another by the 
forest department, and therefore, do not have any proof of belonging to a 
particular village. However, some local authorities have asked for electricity 
bills as the proof of residence but it is also difficult as mostof the villages have 
received electricity very recently. 

Even the Joint forest management has also been used as a threat against FRA. In 
lieu ofthe deliberate violation of the essence of FRA, The Government of West 
Bengal in 2008hasissued a circular restricting the ‘forest rights’ to usufructs 

                                                                                                                                               
https://kalpavriksh.org/wp-content/uploads/2018/12/Community-Based-Conservation-
Amidst-Conflict-in-the-Dooars-region-of-North-Bengal_FINALDRAFT_3rd-
December-2018.pdf 
19A.Banerjee Ghosh at Al., Obstructed Access To Forest Justice In West Bengal. 1(1) 
Journal of Humanities Arts and Social Science, 1-12(2017). 
https://assets.publishing.service.gov.uk/media/57a08b2940f0b649740009de/dp49.pdf 
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rights. As per the circular these usufructs would not be grantedeven in the 
protected areas.20 

 

V. Conclusion 

In a nut shell this paper presents a comprehensive discussion of the critical 
juncture at which the colonial regime established the forestry institutions, 
evolved the forest villagesandin turn generate the sources of deprivations of the 
rights of traditional forest dwellers. Thisconstanttremendousdefectiveform of 
deprivations offorest rights among the traditional forest dwellers has led to 
poverty across the forest landscapes. Before independence the livelihood 
practices of the people living in and around forest adjacent areas was 
considerably different from now. In the ancient time, people used to satisfy their 
livelihood needsby hunting, marginal cultivation, shifting cultivation and the 
like. Subsequentlyafter1947 when the reservation of forests continued, the 
inhabitants of the forest landscapes started losing their rights over the forest land 
and forest produce. This range of rights deprivations severely affects their food 
security and livelihood conditions of the forest inhabitants. However, the Forest 
Rights Act 2006 was alsoenactedto abolish this historical injustice towards the 
indigenous forest communities, but due to the lack of proper implementation, 
this act also failed to bring redressal for the forest villagers. The 
mostastonishing fact is that even after 74 years of independence our 
Government failed to enact any forest policy which is sufficient enough to 
mitigate the sufferings of the forest villages.  

                                                           
20id at1-12 
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Environmental Justice Movement and Ecological Conflicts 
in India 

Shubhajeet Shome
1
 

Abstract 

This article provides a view on environmental justice movement in India.Using a 
combination of the environmental justice (EJATLAS)data base and other sources, I look 
at the areas of conflicts, violence on environmental activists, protests,changing slogans 
in the country. This article aims to analyze other visible and invisible areas in violence 
are manifested. Descriptive statistics and specific illustrations are used to give support 
above mentioned areas of environmental justice movement in Indian context.I shall then 
discuss the success of this environment justice movement and conclude with some scope 
for further research. 

Keywords: EJATLAS, Environment justice, ecological distribution, climate justice, 
Statistical political ecology. 

 

I. Introduction 

"Earth provides enough to satisfy every man's needs, but not every man's greed 

– Mahatma Gandhi. 

Environmental justice movement is a worldwide ecological movement that 
promotes environmental, economic, social justice by recognizing economic, 
cultural, ecological, health, social issues. Environmental justice movements 
demand a safe, clean, sustainable community and workplace environment. It 
refers the policies, regulations, behaviours, decisions to support sustainability 
where all people can hold with confidence that their community and natural 
environment is safe and productive. 

Environmental justice is fair treatment because it means that no population bears 
a disproportionate share of negative environmental consequences resulting from 
industrial, municipal, and commercial operations or from the execution of 
federal, state, and local rules and policies. Meaningful involvement needs 

                                                           
1Assistant Professor, Department of Law, University of North Bengal. 
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effective and efficient access to decision makers for everyone, and the ability to 
take proper decisions regarding environmental issues to them.Before starting 
discussion on environmental justice, first of all we must have idea on the 
concept of ‘Justice’. 

The Philosophical Concept of Justice 

“What is justice?” asked Socrates in Plato’s Republic, and ever since, this has 
beenone of the leading questions of philosophy and all social 
thinking.In ‘Republic’ by Plato,thecharacter Thrasymachus argues that justice is 
the interest of the strong – merely a name for what the powerful or cunning ruler 
has imposed on the people.2Aristotle believed that participation in a common 
understanding of justice makes poleis.In other, words, a common understanding 
of the principles of justice is the foundation of a political community. In 
Aristotle’sview, justice is concerned with the regulation of human relations. He 
identified three types of justice:(a)Distributive Justice; (b) Retributive (also 
called corrective or Remedial) Justice ;(c) Commutative Justice. The legislator 
should be concerned with retributive and commutative justice. Distributive 
justice deals with the allocation of honours and wealth. 

John Rawls, one of the influential political philosophers of the twentieth 
century, has beautifully highlighted the importance of the concept of justice. He 
says that “Justice in the first virtue of social institutions as truth is of system of 
thought”.3John Rawls has viewed justice in the background of society and for 
this reason he says that the main concern of the subject matter of justice is social 
structure which is the core of the society.The main theme of Rawls’ theory of 
justice is it is interpreted as fairness. In Rawls’ conception that arrangement can 
be called just or appropriate which does not create any scope of partiality or 
inappropriate. The principles for the distribution of rights, duties and advantages 
will be applied in such manner as will give no controversy. 

 

 

                                                           
2ROBERT C. SOLOMON & MARK C. MURPHY, WHAT IS JUSTICE? CLASSIC AND 

CONTEMPORARY READINGS (2d ed. 1999). 
3P.G. DAS, MODERN POLITICAL THEORY 176 (1996). 
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Ancient Indian Concept of Justice 

In ancient Indian society law and dharma were very interrelated concepts. 
InSmrities and Arthasastras, the concept of justice had invariably link to 
dharma. It is the concept of way of living and based on individual’s behaviour, 
actions including duties, rights, and laws. In Buddhism dharma is considered 
‘cosmic law and order’ which includes individual’s right doings, righteousness 
phenomena. For Jains dharma refers to the teachings of Tirthankara (Jina) that 
explicates the body pertaining to the purification and moral transformation of 
human beings. Sikhs believe dharma means the path of righteousness and proper 
religious practice. 

 

II. The Concept of Environmental Justice 

The concept of environmental justice is deeply influenced by new wave of 
global environmentalism movements. The concept of environmental justice has 
been neglected so far and had no ideological base. But now it is being equally 
treated with philosophical, religious, ethical, social, economic, and political 
justice. The movement of environmental justice was initiated by a section of 
people who had addressed the inequality of environmental sphere in order to 
protect their communities. 

The United StatesEnvironmental Protection Agency 
(EPA)definesenvironmentaljustice as follows: 

Environmental justice is the fair treatment and meaningful involvement of all 
people regardless of race, colour, national origin, or income with respect to the 
development, implementation, and enforcement of environmental laws, 
regulations, and policies. EPA has this goal for all communities and persons 
across this Nation. It will be achieved when everyone enjoys the same degree of 
protection from environmental and health hazards and equal access to the 
decision-making process to have a healthy environment in which to live, learn, 
and work.4 

                                                           
4United States Environmental Protection Agency,(Nov.25, 2019), 
https://www.epa.gov/environmentaljustice. 
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In the first National People of Colour Environmental Justice summit in 1991 
seventeen principles were adopted by the delegates. These 17 principles were 
developed to serve as a guide for organising, networking and relating to 
governmental and non-governmental organizations. We get the clear and broad 
pictures of environmental justice movement through these principles. These 
principles includes Environmental justice demands a public policy be based on 
mutual respect and justice for all people; right to ethical, balanced and 
responsible uses of land and renewable resources;  to protect environment from 
nuclear testing, extraction, production and disposal of toxic/hazardous wastes 
and poisons; right to participate as equal partners at every level of decision 
making process; to provide safe and healthy work environment to the all 
workers without being forced to choose between an unsafe livelihood and 
unemployment; to protect the rights of the victims of environmental injustices; 
to rebuild and clean up our cities and rural areas through ecological policies in 
balance with nature; to oppose the destructive operations of multinational 
corporations, military occupation, repression and exploitations of land, people 
and cultures; to build an educational system which emphasizes social 
environmental issues etc. 

II.I. Concept of Environmental justice under Ancient Indian Tradition 

According to Professor O.P. Dwivedi, the bonding between human beings and 
the environment have been flourishing form the Vedic period. The seers of the 
Vedic period were vehemently attracted to this bonding and acknowledged the 
cause of this relation happened to be the PanchMahabhutas (Five Great 
Elements) which are earth, air, space, water and light-fire. Traditionally these 
cosmic five great elements were believed the cause of the birth of all forms of 
life and responsible for preserving and sustaining the environment.5 

According to Ancient Hindu scriptures it has been many times mentioned that 
all the creatures in the earth whether it is a human or an animal have the equal 
status. No creature is entitled to have the ultimate commandment on any other 
creature. Whole universe is seen as an extended family. This concept is known 

                                                           
5O.P. DWIVEDI, A COMPANION TO ENVIRONMENTAL PHILOSOPHY 37-51 (Dale 
Jamieson., 1st ed. 2001). 
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as ‘VasudhevKutumbakam’ where Vasudha means earth; Kutumba means larger 
family. The Atharva Veda (about 2000 BC) is one of the oldest scriptures in the 
world mentions to respect the earth and to maintain its purity and sanctity 
because it is the mother earth provides us everything useful for our 
survival.According to ‘Prithvi Sukta’ all the resources and elements of the world 
are entitled for everyone. No one is ultimate authority here. Everything is 
created and maintained by God and everything is being controlled, directed by 
him.  

From the above discussion it is clear that India and ancient Indian texts have 
been rich inspiritual, cultural heritage of environmental issues. But real scenario 
is different. Despite of being rich heritage. Today we Indians are not very much 
conscious on environmental issues. We are less bother of our heritage and 
environmental tradition. We are gradually failing to perform our duties to keep 
our environment clean, beautiful. That’s why some of our cities are considered 
to be the most polluted cities in the world. India has a long way to go to reach 
environmental quality standards. 

 

III. Environmental Justice: Issues and Conflicts in India 

The Environmental justice movement in India has a very long history. The 
concern for environmental protection can be traced back during the British rule. 
One of the precursors of the ecological movement was the Bengal peasant revolt 
of 1859-63 against Indigo plantations are considered to have resemblances to 
the present-day protests against industrial tree plantations in the global south6. 
Numerous agitations and protests were done against the commercialisation and 
exploitation of forests during the British rule. Soon after India got independence 
the government of India wanted a fast and rapid growth in the economy. For this 
reason, Indian Government initiated to set up big scale industries, steady 
infrastructure, big dam projects, steel plants. Others big projects were also set up 
without considering environmental consequences and did not give impotence to 
the demands or views of the local affected people. This raised some serious 
agitations like Narmada BachaoAndolan, Appikomovement, the Silent Valley 

                                                           
6VIKRAM K. AKULA, ECOLOGICAL RESISTANCE MOVEMENTS: THE GLOBAL EMERGENCE 

OF RADICAL AND POPULAR ENVIRONMENTALISM,127-45 (Bron Raymond Taylor.,1st ed. 
1995). 
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movement. The Chipko movement in 1973 is still considered one of the biggest 
movements till date. The protest over Bhopal Gas incident in 1984 has lasted till 
date. Others innovative protests like Koyla Satyagraha7 against coal mining in 
tribal areas of central India or Zameen Satyagraha8 against land acquisition in 
Rajasthan are the examples of protest on Gandhian principles. 283 cases of 
environmental conflicts have been reported in the EJAtlas as of 24th December 
2018 since after the liberalization of Indian economy in 1991. 

According to EJAtlas database, the number of environmental cases can be 
categorized as unknown, latent, low, medium and high intensity. Unknown 
cases are the ones without having sufficient data. Latent cases are considered the 
ones those are still coagulating and have no visible records. The low intensity 
cases are carried out by some local organisations and medium cases are more 
visible mobilizations such as street protests, rallies etc. The high intensity cases 
take place in more violent way and often remain for long period of time. The 
high intensity and medium intensity cases together constitute more than 85% of 
the total environmental conflict cases in India. Rest are constituted by low, 
latent or unknown intensity cases. Almost 74% of the total high intensity cases 
in India are water management cases, fossil fuel cases, industrial and utilities 
conflicts and mineral ores and building extractions. The nature of Indian 
environmental conflict cases is different from world perspective. Medium 
intensity cases (43.3%) are most frequent occurring in the world in terms of 
global environmental conflict cases. But in India high intensity cases are mostly 
registered. 

 

IV. MajorEcological Conflicts 

IV.I. Kashipur Bauxite Mining Conflict 

The case of direct violence is perhaps the easiest to pinpoint. It refers to threats 
of bodily damage, physical intimidation and harm, and death as the most 
                                                           
7 Environmental Justice Atlas, (Oct. 10,2016), https://ejatlas.org/conflict/illegal-
landaquisition-for-coal-mining-and-violent-protest-in-hazaribagh-jharkhand. 
8Environmental Justice Atlas, (Dec.6, 2017), https://ejatlas.org/conflict/zameen-
samadhi-satyagraha-by-villagers-against-landacquisition-for-infrastructure-of-neendar-
village-jaipur-rajasthan.  
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extreme case of direct violence. One such case is that of the Kashipur bauxite 
mining conflict9.In 1991 government of India adopted the policy of 
Liberalization. In this context, in March 1993, the new National Mineral Policy 
was announced opening the mining sector to private investment. In the same 
year, the Utkal Aluminium Industrial Limited (UAIL) was formed as a 
consortium, originally as a joint venture between ALCAN, Canada; Hindalco of 
Birla Group, India; Tata, India and Norsk Hydro, Norway with the motive to 
mine bauxite from the Baphlimali Hills of Kashipur Block in Rayagada district 
in Odisha and construct an alumina refinery, also in Rayagada to refine it for 
exports. The open-cast mine was scheduled to produce bauxite. The project, 
however, was resisted since its very inception by the local indigenous people 
residing in the area, which although led to massive delays in the 
operationalization, was unable to stop the project in the end. Commonly known 
as the Kashipur anti-bauxite movement, it has a long and violent story, and is 
one of the historic environmental justice movements of Odisha. Kashipur Block 
in the Rayagada district has 412 revenue villages and 109 hamlets governed by 
20 Gram Panchayats (GPs) with a total area of 1,505.90 sq. km and a population 
of 1, 21,044 (as per the 2001 census), out of which 61% belong to Scheduled 
Tribes and 20% to Scheduled Castes.10 

The reason why the people resisted the project right from the beginning was 
their lack of confidence in the promises of employment, basic amenities and 
infrastructure and development, as NALCO had made similar promises in the 
early 1980s in the neighbouring regions for the creation of the biggest bauxite 
mine and refinery of the country. Opposition to the Kashipur bauxite mine was 
spearheaded by the PrakrutikSampadSurakshya Parishad (PSSP) movement and 
several Adivasi-Dalit movement organizations in South Odisha in addition to 
various national and transnational solidarity groups, including actions against 
Norsk Hydro and the movement called ALCAN‘t of Montreal. 

 

 
                                                           
9Environmental Justice Atlas, (Mar. 24, 2019), https://ejatlas.org/conflict/human-rights-
and-environmentalviolation-for-bauxite-mining-in-the-baphlimali-hills-of-kashipur-
rayagada-district-Odisha. 
10FELIX PADEL AND SAMARENDRA DAS, OUT OF THIS EARTH: EAST INDIAN ADIVASIS 

AND THE ALUMINIUM CARTEL 42 (2d ed. 2010). 
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IV.II. KalinganagarViolence 

Kalinganagar is other place where another infamous environmental violence 
took place. Kalinganagar is located under Sukinda and Danagadi blocks of 
Jaipur district of Odisha. This place was rural area located nearly 100 kms from 
the state capital. Government of Odisha came up with a plan to convert the area 
into industrial hub. There would be various factories located in the area which 
would produce 25 million tonnes of steel every year. Not onlysteel plants there 
would be an airport, hospitals, schools and covered with many other facilities. 
With this aim Government of Odisha had agreements more than 40 MOUs with 
various private companies to set up steel factories. Industrial Infrastructure 
Development Cooperation (IDCO) was made to look after this whole project. 
IDCO started acquiring lands in this purpose in 1992-94. IDCO allegedly 
acquired lands from people at a minimal price and sold the lands at very high 
rate to the industries. Compensation of the land was given to only those people 
who had patta (legal document of the land). This left a section of people 
uncompensated. 

The name Kalinganagar became famous when on January 2, 2006, the State 
police opened fire on a protest by local Adivasi against the takeover and seizure 
of their land by a Tata Steel plant. As many as 16 people were killed, four more 
died in the hospital, besides a police constable was also killed in the clash. 
Despite this, Tata‘s projects for steel making in Kalinganagar went ahead, 
portraying a concoction of direct and structural violence 

IV.III. Industrial Sacrifice Zone Protest in Chennai 

The case of an industrial sacrifice zone, situated in the north of Chennai, 
bounded by the Korttalaiyar river, Ennore creek and Bay of Bengal can be seen 
as an example of ecological violence.11 The case was the topic of a study by 
ecologist Nityanand Jayaraman that later was converted into an acclaimed 
Carnatic song by T.M. Krishna.  This industrial area has three operational state-
owned coal thermal power plants, next to the Ennore Port from where the coal 
comes. The site hosts several other polluting chemical industries, including 

                                                           
11Environmental justice Atlas, (Feb.27, 2017), https://ejatlas.org/conflict/fishers-
protestdestruction-of-mangroves-in-ennore-india. 
. 
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paint, fertilizers, cement and pharmaceutical, as well as a landfill. This case 
combines issues of coastal protection and enormous environmental damage by 
industry and utilities and can be considered as a case of ecological violence. 

IV.IV. Essar Steel Project Protest 

Essar Steel is a flat carbon steel manufacturer that mainly known for pellet 
making, steel making, iron making and other metal related products. According 
to local people,Essar steel authority and government of Odisha made assurance 
to local people’s employment, jobs in the project in replace of their land. In 
April 2018 nearly 80 families who lost their land and were displaced from the 
place due to Essar’s Steel project started protest for employment and 
rehabilitation. Activists were averting factory’s raw materials to get inside and 
finished products from coming out. They started dharna in front of the main gate 
of the factory with aim of hampering company’s day to day work. In 2016, the 
company agreed to provide employment to each member from the displaced 
families. 

Activist of Gram Surakhsya said that the displaced families are living very 
pathetic condition due to lack of developmental work. Local people are not 
being beneficiary by the company’s activities. The company and government 
did not keep their promise to give jobs and rehabilitees to the displaced and 
local families. Government fails to resolve the issue. The villagers would again 
launch their protest if no necessary steps are taken, threaten by GSS. 

IV.V. Anti-Sterlite Protest  

The case of the Sterlite copper smelting unit in Tuticorin, is another ongoing 
example of environmental justice movement. The Sterlite copper smelter plant 
had begun operations in 1996. Protests against the plant began almost 
immediately.Hundreds of fishermen blockaded the port with their boats, so that 
ships could not unload the carrying copper ore. However, this did not stop the 
plant from operating. In July 1997, 165 women in a neighbouring factory—
Ramesh Flowers, fainted as a result of a toxic gas leak from the plant. Some of 
these women later had miscarriages. Since thenover a period of more than two 
decades—villagers and local residents have been protesting against noxious 
sulphur dioxide leaks and bad effluent management. Since 1996, several 
complaints have been made to no avail. In March 2013, the Anti-Sterlite 
People’s Committee started protesting following a gas leak incident on March 
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23, 2013, when many people from neighbourhood areas fell sick. It is common 
knowledge that the toxic sulphur dioxide gas is a by-product of smelting. After 
this incident, 5000 people participated in the protest, a bandh (strike) was called 
and the town was shut down for several days in March 2013.In May 22, 2018 a 
violence took place during an ongoing protest against the expansion of the plant. 
Police opened fire on the agitators that killed 13 people and 102 people were 
badly injured. Several policemen were also injured during the incident. 

 

V. Supreme Court Judgments on Environmental Conflicts Issues 

In Subhash Kumar v. State of Bihar12, the Court observed that“The right to live 
is a fundamental right under Article 21 of the Constitution, and it includes the 
right of enjoyment of pollution-free water and air for full enjoyment of life. If 
anything endangers or impairs that quality of life in derogation of laws, a citizen 
has the right to have recourse to Article 32 of the Constitution…”. The Supreme 
Court in India, in its interpretation of Article 21, has mentioned to have an 
environmental jurisprudence to strengthen human rights jurisprudence in India 
and also the status of inalienable human rights and fundamental rights of Indian 
citizen have been given such as right to clean environment, drinking water, 
pollution free atmosphere etc. 

In M.K. Sharma v. Bharat Electronics Ltd.13, the Court directed the Bharat 
Electric Company to provide safety measures strictly in order to prevent harmful 
X-Ray radiation to save employees. The Court did sounder the ambit of Article 
21, justifying the specific order on the reason that the radiation affected the life 
and liberty of the employees.InM.C. Mehta v. Union of India14,the court 
explicated that life, public health, environment must be given priority at any 
circumstances.The Court has successfully isolated specific environmental law 
principles upon the interpretation of Indian statutes and the Constitution, 
combined with a liberal view towards ensuring social justice and the protection 
of human rights. 

                                                           
12Subhas Kumar v. State of Bihar, A.I.R. 1991 S.C. 420 (India). 
13M.K. Sharma v. Bharat Electronics Ltd, (1987) 3 S.S.C. 231(India). 
14M.C. Mehta v. Union of India, (1987) 4 S.C.C. 463(India). 
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Vellore Citizens Welfare Forum v. Union of India15, the Supreme Court has 
explicitly recognized the precautionary principle as a principle of Indian 
environmental law. More recently, in A.P. Pollution Control Board v. M.V. 
Nayudu16, the Court applied precautionary principle in order to protect right to 
clean water under the ambit of Article 21.Furthermore, in the Narmada case17, 
the Court explained that “When there is a state of uncertainty due to the lack of 
data or material about the extent of damage or pollution likely to be caused, 
then, in order to maintain the ecologybalance, the burden of proof that the said 
balance will be maintained must necessarily be on the industry or the unit which 
is likely to cause pollution.”18 

 

VI. Conclusion 

India has the highest number of cases reported in the EJAtlas database. 
But few are considered as successful environmental justice movement. 
We must believe in findings many paths towards the common goal of 
environmental justice. Each one of us representing different groups, 
communities, ethnic and religious, regions, cultural tradition in 
India.Though commercialisation, modernisation must not always be 
blamed for environment degradation. Urbanisation, development, roads, 
industries, multipurpose infrastructures are important factors for growth 
of a country. But Government must be enough caring to the victims. 
Many cases related to environmental justice have been pending. 
Sufferers have been neglected from long time. Even many cases or 
issues related environmental justice are not coming out through media, 
NGOs.  Necessary financial legal and technical assistance may be given 
to NGOs or groups engaged in environmental protection. People should 
be educated about different aspects of environmental protection. 
Environmental Education should be made compulsory at every level of 
learning. 

                                                           
15Vellore Citizens Welfare Forum v. Union of India, A.I.R. 1996 S.C. 2715(India). 
16A.P. Pollution Control Board v. M.K. Nayudu, A.I.R. 1999 S.C. 812(India). 
17Narmada BachaoAndolon v. Union of India, A.I.R. 2000 S.C. 3751(India). 
18
Id. 
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Abstract 

In our country the concept of Mental Health is often attached with stigma and 

prejudication. The lack of mental health literacy among people has led to the violation 

of human rights and discrimination. People suffering from mental disorder are 

categorically called mad or lunatics. Mental Health legislation is indispensable in 

protecting the rights and dignity of persons with Mental Disorders. Forensic psychiatry 

is a branch of psychiatry that applies both scientific and clinical expertise in legal 

proceedings. It plays an important role in assisting judiciary. Since, there is no separate 

specialization for Forensic psychiatry in India it is in a toddler stage. This paper 

presents the overall approach of the Indian legislation towards mental health and the 

present state of forensic psychiatry in India. 

Keywords: Lunatic, Forensic Psychiatry, Mental Health Legislation, Stigmatization 

 

I. Introduction 

The general understanding of mental illness has improved over the years 
but studies show that prejudication, discrimination and humiliation runs deep in 
the country owing to illiteracy of the subject of mental illness and media 
stereotypes. Stigma and misinformation paralyses a person and acts as 
hindrances to treatment for a person suffering from mental illness.  

Health encompasses the composite union of physical, spiritual, mental, and 
social dimensions according to the World Health Organization (WHO), which 
recognizes that “mental health and well-being are fundamental to quality of life, 
enabling people to experience life as meaningful, become creative and active 
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citizens3.” World Health Organization report revealed that 7.5 percent of the 
Indian population is suffering from one form of mental illness or the other. The 
treatment gap which is the prevalence of mental illnesses and the proportion of 
patients that are being treated is over 70 percent. WHO has also predicted that 
by 2020, roughly around 20 percent of India will suffer from mental illnesses 
and to cater to this demographic India has less than 4000 mental health 
professionals.4 

Thus, to achieve higher standard of protection for the rights of the people with 
mental illness India passed Mental Health Care Act, 2017 which came into force 
in 2018. This Act replaced the Mental Health Act of 1987. It widened the 
definition of mental illness by including substantial disorder of thinking, mood, 
perception, orientation or memory that grossly impairs judgment, behavior, 
capacity to recognize reality or meet ordinary demands of life, mental conditions 
associated with the abuse of alcohol and drugs, but does not include mental 
retardation which is a condition of arrest or incomplete development of mind of 
a person, specially characterized by sub abnormality of intelligence.5 However, 
while witnessing evolution of various mental health laws in India, forensic 
psychiatry which applies psychiatric theories, concept, principles and practices 
to legal issues in legal context embracing civil, criminal, correctional, regulatory 
or legislative matters still seems to be in a toddlers stage. The Indian Psychiatry 
Society has a separate specialty section in forensic psychiatry but there is not 
much progress seen in this area.6 Hence, teaching and training is not adequate 
for the forensic psychiatry in our country making it difficult for the psychiatrist 
to assist the courts to handle the cases that involves mental components.  

 

II. Mental Health Legislation in India 

                                                           
3Abhishek Misra and AbhiruchiGalhotra, Mental Healthcare Act 2017: Need to Wait 
and Watch, International Journal of Applied and Basic Medical Research,(31st July 
2020,10:30 AM)https://www.ncbi.nlm.nih.gov/pmc/artilces/PMC5932926/ 
4Nirja Birla, Mental Health in India, THE ECONOMIC TIMES ( 23rd July 2020, 11AM) 
https://www.google.com/amp/s/m.economictimes.com/magazines/panache/mental-
health-in-India-7-5-country-affected-less-than-4000-experts-
available/amp_articleshow/71500130.cms 
5Mental Health Care Act2017 S 2. 
6S. Nambi, Forensic Psychiatry in  India : Past, Present, Future, Indian J Psychiatry ( 
18th July, 2020,  10: 30 AM), http://www.indianjpsychiatry.org 
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In the olden days mentally ill people were disrespected and feared. They were 
considered to be possessed by evil spirit and either they were physically tortured 
or were driven out of the society.  The first mental health law in India was 
mainly legislated by the Britishers that focused mostly on its own people. The 
first Act passed was the Lunatic Removal Act of 1851 that significantly aimed 
to ease the repatriation by the British offenders with mental illness7 which 
ceased in the year 1891.  

Acts that were passed during the British India are: 

1. The Lunacy (Supreme Courts) Act 1858 

2. The Lunacy (District Courts) Act 1858 

3. The Indian Lunatic Asylum Act 1858 (with amendments passed in 1886 
and 1889) 

4. The Military Lunatic Act 1877 

Other Indian Acts on Mental Health  

1. Mental Health Act, 1987 

2. Mental Health care bill 2013 

3. Juvenile Justice act (Care and Protection of Child) Act 2015 

4. Mental Health Care Act 2017 

 

Civil Laws for Persons with Mental Illness 

1. Section 138 and Section 14 of Hindu Marriage Act, 19859 

2. Section 118 of The Indian Evidence act, 192510 

3. Section 611, Section 1112 and Section 12 of Law of Contract13,  

                                                           
7 Lunatic Removal Act 1851. 
8Hindu Marriage Act 1985 S 13. 
9 Hindu Marriage Act 1985 S 14. 
10 The Evidence Act 1925 S 118. 
11 The Indian Contract Act 1872 S 6. 
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4. Testament capacity under  Section 59 of Indian Succession Act 192514 

 

Criminal Laws for Offenders with Mental Illness 

1. Criminal Responsibility under Section 84 of Indian Penal Code 186015, 

2. Attempt to commit suicide under Section 309 of Indian Penal Code 
186016, 

3. Right to private defense against insane person Section 98 of Indian 
Penal Code 186017. 

In India the need to protect the rights of person with mental disorder was 
realized and many acts thereafter was legislated by the government that not only 
secured the rights of person with mental disorder but also suggested some pre-
emptive measures in order to bridge the gap surrounding the pre-judicator of 
mental health and illnesses. 

The Indian Lunacy Act of 1912 was regressive and traditional in its approach. It 
focused mostly on the safety of public rather than person with unsound mind. 
This Act saw a lot of human rights violation and deprivation that lead to a lot of 
controversies and criticism.  

Under this Act Lunatic has been defined under section 3(5) as "lunatic" means 
an idiot or a person of unsound mind18. The Act mostly prescribes procedure 
regarding the detention and removal of Lunatics along with the treatment and 
care that are to be given to Lunatics. Section 15 specifically bestows power on 
the Magistrate that if it appears to the Magistrate on the report of the Police 
officer that lunatic is being cruelly treated or are not under proper care and 
control, he may be produced before him and summon such relative to have the 

                                                                                                                                               
12 The Indian Contract Act 1872 S 11. 
13 The Indian Contract Act 1872 S 12. 
14 The Indian Succession Act 1925 S 59. 
15 Indian Penal Code 1860 S 84. 
16 Indian Penal Code 1860 S 309. 
17 Indian Penal Code 1860 S 98. 
18 The Indian Lunacy Act 1912 S 3, cl.5.  
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charge of the lunatic19. Section 13 of the Act empowers the Police Officer to 
arrest the Lunatics roaming freely20.  

The Act brought about fundamental changes in the previous act and took over 
the management of the Asylum. However, it failed to safeguard the right of the 
Lunatics and focused on the inclusion of the Lunatics from the society who were 
considered a threat to the society. It prioritized the protection of the public at 
large and not the Lunatics. These Act heavily neglected basic human rights. 
Living condition of person of unsound mind during the 1920’s was miserable. 
They were neglected and were treated more like a criminals and kept in 
confinement. 

Shortly after Indian independence in 1947, new mental health act was drafted 
that took many years to be adopted which came to be known as Mental Health 
Act, 1987. The main highlight of this act was that it defined mental illness in a 
more progressive fashion that focused on care and treatment of the person with 
mental illness rather than depriving them of liberty. It laid emphasis on 
procedure for admission of person with mental illness in hospitals, guardianship 
and safeguarding basic human rights that was ignored by the previous acts.  

However, it failed to recognize or address the issue rehabilitation leading to the 
amendment of the Act into Mental Health Care Bill 2013 which commenced in 
the Year 2017 as the Mental Health Care Act. 

 

II.I The Current Legislation - The Mental Health Care Act, 2017 

Section 2(s) of the Mental Health Act defines “mental illness” as a substantial 
disorder of thinking, mood, perception, orientation or memory that grossly 
impairs judgment, behaviour, capacity to recognise reality or ability to meet the 
ordinary demands of life, mental conditions associated with the abuse of alcohol 
and drugs, but does not include mental retardation which is a condition of 

                                                           
19 The Indian Lunacy Act 1912 S 15. 
20 The Indian Lunacy Act 1912 S 13. 
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arrested or incomplete development of mind of a person, specially characterised 
by sub-normality of intelligence21. 

The Mental Health Care Act has given many rights to the person of unsound 
mind and they are as follows:  

1. Advance Directives: Section 5 of the Act discusses about the rights that 
allows a person to make his own decision regarding his treatment or 
how he wishes to not be treated22. This directive however must be in 
writing.But the Act does not provide for advance directive to minors. 
Asper Section 5 of the said Act. all the services are to be ensured by 
both Central and State governments. The expenditures estimated will 
not meet the obligations under the bill. 

2. Right to Access to Mental Health Care Facilities: Section 18 allows 
every person the right to access mental healthcare and treatment from 
mental health services run or funded by the appropriate Government23. 

3. The right to community living: Section 19 of the Act grants the right 
not to the segregated from the society. It accepts the right to access 
community living as a basic human right. It also allows a person to 
discontinue living in the Mental Health Care establishment just because 
he is homeless or is homeless. It also provides legal aid to person with 
poor financial background who is abandoned by his family.  

4. Basic Human Rights: Section 2024 states that every person with mental 
illness have the right to live with dignity and shall be protected against 
all inhuman treatment. It allows a person the right to privacy and 
instructs the consulting doctor to keep full confidentiality of hid patient. 
It facilitates the person with mental illness the right to clean 
environment and community living. It has restricted any form of 
alienation or segregation of person with living with mental illness. 

                                                           
21The Mental Health Care Act 2017 S 2, cl. s. 
22The Mental Health Care Act 2017 S 5. 
23 The Mental Healthcare Act 2017 S 18. 
24 The Mental Health Care Act 2017 S 20. 
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5. Decriminalizing suicide and prohibiting electroconvulsive 
therapy25: The Act decriminalizes suicide that was punishable under 
sec 309 of Indian Penal Code. The Act states, “Notwithstanding 
anything contained in section 309 of the Indian Penal Code, anyperson 
who attempts to commit suicide shall be presumed, unless proved 
otherwise, to have severe stress and shall not be tried and punished 
under the said Code26” 

According to the India law suicide was never considered as crime but an 
attempt to commit suicide was offense punishable under Section 309. 
Mensrea being one of the essential elements to commit a crime was often 
argued in number of cases whether an attempt to commit suicide does 
constitutes mensrea or not. In Mulik v Emperor

27, it was held that mental 
element is present in an attempt to commit suicide and is punishable under 
Section 309. Later many mental health professions and non government 
organizations protested to strike down the Section 309. The act of attempt to 
commit suicide was held unconstitutional in Rathinam P v. Union of 
India

28case but there after the court in Gian Kaur v. State of Punjab29 case 
restored the act as an offence because it was impossible to punish for the 
abetment to commit suicide without attempt being an offence. However, 
Section 309 is struck down from the Indian Penal Code. 

 

III.  Forensic Psychiatry and Criminal Law for Personswith Mental 
Disorder 

Concept of Forensic Psychiatry is a new phenomenon which has developed over 
the years and as such carries no definite definition. However, if clinical 
psychiatry operates within therapeutic realm than forensic psychiatry comes 
within legal context. Forensic Psychiatry requires a conclusive understanding of 

                                                           
25S. Nambi, Forensic Psychiatry in  India : Past, Present, Future, Indian J Psychiatry ( 
18th July, 2020,  10: 30 AM), http://www.indianjpsychiatry.org 
26Indian Penal Code 1860 S 309. 
27Mulik v. Emperor, AIR 1919 All 376. 
28Rathinam P v. Union of India, AIR 1994 (3) SCC 648. 
29Gian Kaur v. State of Punjab, AIR 1996 (2) SCC 648 
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relationship between law and mental health. Forensic psychiatry is a branch of 
psychiatry that applies scientific and clinical expertise in legal procedure.  

In India, Forensic Psychiatry is comparatively new and developing. Criminal 
Law in India have however understood the relationship between criminal 
responsibility and state of mind during the occurrence of crime. Criminal law in 
India focusses on two elements of crime- MensReaandActus Reus. Without the 
composition of these two elements it is impossible or unjustified to punish the 
offender. 

A well know dictum of law is that a man is presumed sane and responsible for 
his actions until he is proved otherwise. McNaughten Rule is a significant rule 
for criminal responsibility. According to these rules, to establish defense on the 
ground of insanity it must be clearly proved that at the time of committing the 
act he does not know the nature and the quality of the act he was doing. 30  
Section 84 of Indian Penal Code, is based on McNaughten Rule, which states 
that nothing is an offence which is done by a person who at the time of doing it 
is by the reason of unsoundness of mind , incapable of knowing the nature of the 
act.31 This acts as one of the strong defense for a person with mental disability. 
However, it has been implicitly stated under Code of Criminal Procedure that 
Magistrate must be satisfied of the line of defense. In Sankaran v. State32, the 
Session Court did not notice any unsoundness of mind during the trial as well as 
at the time of questioning under section 313.  Thus in view of the Session Judge 
the accused appeared to be normal but in view of strange answers given by him 
in connection with certain incriminating circumstances alleged against him the 
Session Judge referred the accused for examination by a Psychiatrist who issued 
a fitness certificate. 

IV. Role and Need for Forensic Psychiatry 

Forensic Psychiatry plays an important role in balancing justice system. 
Forensic Psychiatry concerns itself with competency of an offender to stand trial 
and other criminal responsibility. It also measures capacity, insanity defense and 
his ability to understand the nature of crime.  Forensic psychiatry provide expert 

                                                           
30K.D.GAUR, INDIAN PENAL CODE 153( 4th ed. Universal Law Publishing 
Co.Pvt.Ltd, 2012). 
31Indian Penal Code 1860 S 84. 
32Sankaran v. State of Kerala, 1994 Cr. L.J. 1173. 
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advice to court whenever required. They not only assist in criminal court but 
also in civil courts.  

In India there is a dearth of forensic psychiatry. There is a lack of proper 
infrastructure and training in the department of forensic psychiatry. It has been 
stated that the number of forensic psychiatry ward or unit are much lesser than 
the person of unsound mind. The psychiatrist possesses little training or no 
formal training at all for such comprehensive subject. Although most prisons do 
have facilities surrounding forensic psychiatry, the condition of such health 
services is in mediocre state which are less advantageous to the patient. Many of 
the prisons have visiting psychiatry but not full time psychiatry which could 
indeed be helpful for the betterment of the mental state of a person. 

Even though there is no separate Act or law governing Forensic Psychiatry there 
arehowever,  certain provisions in criminal and civil laws that talks about the 
trial of a person of unsound mind and procedure therein.  The Indian Evidence 
Act 1872, Section 45, allows forensic psychologists and psychiatrists to lend 
their expertise to solving in criminal investigations33. This gives forensic 
psychologists an opportunity to make forensic psychological methods dynamic, 
unique and versatile befitting catering to the needs of cases with the help of 
feedback procured from the judicial system i.e. police, lawyers, prosecutors, 
judges and other forensic professionals they assist 

Section 32834, 32935 and 330 of Code of Criminal Procedure, 1973 states about 
the trial of a person with unsound mind36:  It applies to the proceedings in the 
nature of an inquiry before a Magistrate. When the accused makes an 
application raising the question as to the unsoundness of mind the Magistrate is 
bound under this section to inquire before he proceeds with enquiry before him, 
whether the accused is or not incapacitated by the unsoundness of mind from his 
defence37. In Jai Shankarv. State of H.P.38 it has been stated that when the 

                                                           
33 Indian Evidence Act 1872 S 45. 
34 Code of Criminal Procedure 1973 S 328. 
35 Code of Criminal Procedure 1973 S 329. 
36Code of Criminal Procedure 1973 S 330. 
37 S.N. MISHRA, THE CODE OF CIVIL PROCEDURE 496 (19th ed. Central Law 
Publication ).  
38 Jai Shankar v. State of Himachal Pradesh, AIR 1972, SC 2267.  
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magistrate without making any adequate or satisfactory enquiry enjoined by 
Section 328 at the threshold straight away proceeds with the committal 
proceedings, the committal proceedings as well as his order committing the 
accused to the Court of Session of trial is vitiated. 

 

 

V. Forensic Psychiatry and Civil Law for Persons with Mental Disorder 

Our country has provided equal opportunities for everyone including person 
with mental disorder to have access to justice. Code of Civil Procedure provides 
separate provision for the people suffering from mental disorder before or 
during the pendency of a suit. It states that the suit brought by a person with 
mental disorder is to be defended by a guardian ad litem. For the safety of the 
person with the mental disorder, if the appointment procedure of a guardian 
based on a medical certificate is not examined by the medical officer or without 
proper enquiry then such appointment shall not be considered. 

1. Testamentary Capacity- Hindu Succession Act states that a person 
who cannot understand his or her at on account of intoxication or illness 
or from any other case cannot make a will. However, if any Will or 
testament is made during the lucid interval then such document would 
be valid. Similarly, a person who is a habitual drinker but has made a 
testament or a will when he was not intoxicated then such document 
would be considered valid.  

2. Right to hold property – Earlier, under Hindu law there were 
restriction in regard to the right of a person with mental illness to hold 
property. Although during 1928 legislative measures were approached 
to remove disability of a person to hold property but at the same time it 
could not eliminate the disability of a person with mental illness. 
However, under the Indian Succession Act, 1956 the disqualification 
based on diseases, defect or deformity does not put a bar to hold 
property any longer. 

3. Right to Contract - According to the Indian Contract Act, a person 
entering into a contract should not have any illness of mind at the time 
of the making of the contract. If a person with mental illness but with 
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occasional sound mind makes a contract during such period then such 
contract will be valid. Likewise, if a person who is generally of sound 
mind but suffers   from mental illness occasionally cannot make a valid 
contract when he is unwell.  

4. Right to marriage – In both Hindu Marriage Act and Special Marriage 
Act, at the time of the marriage both the party should be of sound mind. 
Nevertheless, if a marriage has already taken place and one of the 
spouses has the infirmity then such marriage would not be void but 
voidable at the instance of the other party. 

VI. Conclusion and Suggestions 

Forensic psychiatry aims to offer expert services in the justice system for 
welfare of the people but lack of training facilities, resources and research has 
made psychiatrists incapable to have proper understanding regarding the 
interference of law and psychiatry. Since, it is still a developing field in India a 
careful effort on the part of the various agencies and proper legislation is 
needed. It is necessary that more and more laws relating to new concept of 
forensic psychiatry and mental health illness should be made and properly 
implemented. 

Taking into the consideration the current position of forensic psychiatry, there 
are certain suggestions for the future development of forensic psychiatry:  

1. All mental health professionals, post graduates in psychiatry, lawyers, 
police officers should have basic knowledge about mental illness and its 
legislation. 

2. Post graduate in psychiatry and others practicing psychiatry should be 
provided with proper training facilities for proper understanding about 
the interference of law with psychiatry.  

3. More research on forensic psychiatry should be encouraged for 
development of psychiatry at various levels.  

4. Although Indian Psychiatric Society has already put an effort to 
improve and strength the practice of forensic psychiatry, India should 
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provide for a separate specialization on forensic psychiatry and forensic 
psychiatry centres for better clinical evaluation and reporting. 

5. Our legislation should also put more effort to provide such provision 
that improve psychiatric care in prison. More focus should be given to 
the availability of resources and proper treatment of the mentally ill 
offenders by the professions psychiatrists.  
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Abstract 

 India is a country rich in biodiversity. The associated traditional knowledge has been 

an important part of Indian culture and society. Being a diversity rich spot, India has 

been victim of bio-piracy several times, though it has learnt its lessons from haldi, neem 

and basmati incidents. While it is important for countries to conserve its biodiversity 

and associated indigenous knowledge, it is also important to protect rights of those who 

add value to it and make its use more extensive through the tools of intellectual property 

rights. This results in conflict between biodiversity conservation and intellectual 

property rights. Biodiversity conservation conventions and statutes seek to achieve a 

balance between the rights of both. In India, the Biodiversity Act, 2002 provides for 

requirement of prior informed consent of the indigenous communities before accessing 

and using the concerned bio-resource. It also provides legal framework to ensure 

benefit sharing in various forms in case any intellectual property is obtained on the bio-

resource or the relevant traditional knowledge. However, effective implementation of 

the same remains a challenge. This ultimately deprives the actual holders of the 

concerned traditional knowledge who have either nurtured the bio-resources for years. 

This paper discusses the framework of biodiversity conservation laws as a means to 

protect rights of traditional knowledge holders in the international and Indian context. 

It highlights instances where legal framework has been successful in protecting rights of 

traditional knowledge holders. It also discusses various issues and challenges in 

protection of traditional knowledge in India.  
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I. Conservation of Biodiversity: Background 

The Convention on Biodiversity, 1992 is a landmark international agreement on 
protection of environment and sustainable development. It was adopted at the 
United Nations Conference on Environment and Development, 1992 (the Earth 
Summit) at Rio de Janeiro. CBD recognized that States shall have sovereign 
rights over the biological resources within their territories, and can establish 
laws to regulate access to those resources.2CBD has three fundamental 
objectives - conservation of biological diversity; sustainable use of its 
components and; fair and equitable sharing of benefits arising from the use of 
genetic resources.3The last objective is of much relevance to the developing 
countries. Many developing countries hold most of the world’s biological 
diversity, but are deprived from getting a fair share of benefits derived from use 
of their resources. This reduces the incentive for the biologically richer but 
economically poorer countries to conserve and ensure sustainable use of their 
resources.4 

In 2002, in pursuance of the CBD, Bonn Guidelines were framed to support 
member countries to frame Access and Benefit Sharing (ABS) schemes and in 
identifying the steps involved therein.5Bonn Guidelines serve as inputs when 
member states frame legislative, administrative or policy measures on ABS.6  In 
2010, a supplementary agreement to CBD was framed, known as the Nagoya 
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of 
Benefits Arising from their Utilization to the Convention on Biological 
Diversity (also known as the Nagoya Protocol on Access and Benefit Sharing). 

                                                           
2The Convention on Biodiversity, 1992,art. 3. 
3The Convention on Biodiversity, 1992, art. 1. 
4THEBONN GUIDELINES ON ACCESS TO GENETIC RESOURCES AND FAIR 
AND EQUITABLE SHARING OF THE BENEFITS ARISING OUT OF THEIR 
UTILIZATION, 2002, available at:https://www.cbd.int/doc/publications/cbd-bonn-
gdls-en.pdf(last visited on October 8, 2019). 
5
Id. 

6The Bonn Guidelines, 2002, arts. 8 (j), 15. 
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The Nagoya Protocol aims to ensure sustainable development through 
cooperation by building research and innovation capacities for adding value to 
genetic resources in developing countries. It also aims to ensure public 
awareness of the economic value of ecosystems and biodiversity, and fair and 
equitable sharing therein.7 

 

II. Interface between CBDand TRIPS 

Article 15 of the CBD recognises the sovereign rights of States over their 
natural resources. The national governments have the authority to determine 
access to genetic resources. Countries should create conditions for facilitating 
access to genetic resources for environmentally sound uses by other contracting 
parties. Access to genetic resources shall be on mutually agreed terms. Thus, 
CBD aims to conserve, sustainably use, and share the benefits of biological 
resources arising out of such use equitably. 

However, the main objective of the Agreement on Trade Related aspects on 
Intellectual Property Rights, 1994(TRIPS) is to recognize and protect 
monopolistic and private intellectual property rights (IPRs).TRIPS, 1994 
(agreement between all members of WTO) lays down the minimum standards 
which member states are required to follow in their intellectual property 
regimes. TRIPS agreement provides flexibility regarding protection of life-
forms. Article 27.3 of the TRIPS provides that member countries may exclude 
plants and animals from patentability. It provides three ways in which member 
countries shall provide protection for plants - by patents, or by an effective sui 
generis system, or by combination of both.The basis of this protection is 
exclusivity and monopoly.Thus, member countries have been given a choice to 
opt for any of the above three alternatives for protection of plants. Thus, TRIPs 
looks at individual rights while CBDencourages recognition of collective rights 
of communities.This implies that States do not actually enjoy the sovereignty on 
intellectual property rights based on biological resources. 

Though CBD takes the position that IPRs must not conflict with the 
conservation and sustainable use of biodiversity and States should cooperate to 
ensure that IPRs should be supportive of and do not run counter to the objectives 

                                                           
7The Nagoya Protocol, 2010, art. 1. 
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of CBD, conflicts are bound to arise.8The interface between CBD and IPRs is 
well recognized by the Second Conference of Parties (COP2) to the CBD. It was 
suggested that there is a need to develop a common appreciation of the 
relationship between the TRIPs agreement and CBD, in particular on technology 
transfer and on the three-fold objectives of the CBD, viz., conservation and 
sustainable use of biodiversity and the equitable sharing of benefits arising from 
such use. It was further stated that WTO through its Committee on Trade and 
Environment (CTE), should consider a better appreciation of the relationship 
between trade and agricultural biodiversity, and collaborate with CBD.9It was 
emphasized that there is a need for co-operationpertaining to the inter-linkages 
between Article 15 of on access to genetic resources in CBD and the TRIPs 
agreement.10 

II.I Differences in Standard of Protection 

Under the Indian Patent Act, 1970, plants and animals are not inventions for the 
purpose of the Act and thus, not patentable.11 Also, inventions which cause 
serious prejudice to human, animal or plant life or health or to the environment 
are not an invention for the purpose of patentability.12Thus, India excludes 
plants and animals from patentability.  

However, countries like U.S.A. have broader criteria of patentability. Patent 
may be obtained by anyone who invents or discovers any new and useful 
process, machine, manufacture, or composition of matter, or any new and useful 
improvement thereof.13 There has to be sufficient human intervention in making 
or improving of the thing for which the patent is sought.  The Plant Patent Act 
of 1930 and the Plant Variety Protection act of 1970 specifically provide for 
ownership rights to new plant varieties. Court decisions in Diamond v. 

                                                           
8Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS), 1994, 
art. 16.5.  
9AGRICULTURAL BIOLOGICAL DIVERSITY, UNEP/CBD/COP/3/L 12, available 
at: https://www.cbd.int/kb/record/meetingDocument/1097?FreeText=UNEP/CBD/WG-
ABS/4/INF/12 (last visited on October 8, 2019).   
10
Ibid. 

11The Patent Act, 1970, s. 3(j) (India). 
12The Patent Act, 1970, s. 3(b)(India). 
13 35 U.S.C. § 101 
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Chakraborty
14 and Ex parte Hibberd15 afford the individuals additional option of 

seeking protection over a new plant variety. Under the Plant Patent Act, 1930, 
the distinctive characteristic of a plant variety and its value can be granted a 
patent, provided the same was not appreciated by anyone prior to the discovery 
by the inventor, or had no knowledge of the existence of the variety.16 

 

III. Bio-Piracy: Sabotaging Biodiversity Based Traditional Knowledge 

CBD aims at equitable distribution of benefits arising out of the research and 
commercialization of biological resources, including IPR, among the users and 
providers. It seeks to achieve a balance between the competing interests of 
stakeholders by creating an international mandate for access through prior 
informed consent and benefit sharing based on mutually agreed terms. This is 
required because plant and animal species are used to obtain raw material for 
manufacturing pharmaceuticals and other commercially valuable compounds. 
Thus, genetic resources and associated knowledge contribute to the creation of 
value-added products, which in turn have enormous economic potential. 
Intellectual Property Rights are used as legal tools to acquire monopoly rights 
over this extremely valuable information and thereby ensure commercial 
exploitation. However, creation of private property rights through the grant of 
patents can result in obstructions for future research. The holders of IPR obtain 
significant benefits, but these benefits are not shared with the actual conservers 
and holders of biological resources and knowledge associated therein. This 
results in bio-piracy.17 

When knowledge from indigenous communities is accessed by outsiders who 
exploit it for profits and claim to be owners of that knowledge, it amounts to 
bio-piracy. Generally, living resources or traditional knowledge and practices 

                                                           
14447U.S. 303 (1980). 
15
227 USPQ 443 (PTO Bd. Pat. App. & Int. 1985). 

16NEW DEVELOPMENTS IN BIOTECHNOLOGY: PATENTING LIFE, available at: 
https://www.princeton.edu/~ota/disk1/1989/8924/892407.PDF(last visited on October 
10, 2019).   
17URMIKA VINAY TRIPATHI, “BIOPIRACY: MYTH OR REALITY?” available at: 
http://docs.manupatra.in/newsline/articles/Upload/1246C8AA-74EF-4D0E-A1F9-
04E9554B99EE.Biopiracy%20Myth%20Or%20Reality_Urmika%20Vinay%20Tripathi
_p21-32.pdf (last visited on October 10, 2019).   
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are patented and thereby restrictions are put to their use, based on intellectual 
property laws. Bio-piracy poses challenges not just related to cultural heritage 
and traditional knowledge but also threatens rights of the indigenous 
communities to have commercial benefits over resources which might have been 
nurtured and conserved by them.18 

The R&D in biotechnology is mainly limited to developed countries particularly 
in private hands. They rely on the genetic resources provided by the biodiversity 
rich developing countries. The products or plant varieties developed from these 
genetic resources are then not accessible to developing countries. These 
products are exported to them at high value adding without acknowledging the 
source or repaying cultivation and protection of this “raw material.”  

Changes in patent laws of some countries (for instance, U.S.) widened the ambit 
of patentability, including new variety of plants, micro-organisms etc. These 
changes increased the scope of living organisms to be classified as patentable. 
This in turn increased the number of cases of biopiracy. Generally developing 
countries which are rich in biodiversity are the sufferers as before they could 
develop technologies to commercially exploit the bio-resources, these resources 
are accessed and put to commercial use by the developed nations. Their use by 
the actual and local owners is restricted by applying IPR laws. 

India is one of the 17 mega biodiversity countries of the world. With only 2.5% 
of land area, India’s biodiversity accounts for about 7.8% of the recorded 
species of the world.19 Being a bio-diversity rich country, India has been a 
victim of bio-piracy a number of times.  For instance, Basmati Rice was 
patented by US as aromatic rice, which was challenged by India.Qualities of 
turmeric, neem, pepper,aswagandha, amla, hessian ginger etc were patented by 
US, and time and again have been challenged by India.20 

 

IV. Legal Framework in India  

                                                           
18
Ibid. 

19National Biodiversity Authority, available at:http://nbaindia.org/undp/(last visited on 
October 11, 2019).   
20M.B.RAO AND MANJULA GURU, “Understanding Trips: Managing Knowledge In 
Developing Countries” (Response Books, New Delhi, 2003). 
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Being a member of WTO, India is bound by the minimum intellectual property 
standards laid down in TRIPS. The India Patent Act, 1970 has kept plants and 
animals out of the purview of patentability.21 

In 2001, the Protection of Plant Varieties and Farmers Rights Act was passed 
with the objective to establish an effective system for protection of plant 
varieties, rights of farmers and plant breeders and to encourage the development 
of new varieties of plants. This gives effect to Article 27 Paragraph 3 (b) of 
TRIPS. 

Learning from its experiences as well as after ratifying the CBD, India enacted 
the Biodiversity Act, 2002. In order to deal with bio-piracy, the Act specifically 
lays down restrictions on applying for any intellectual property rights based on 
the biological resources obtained from India. It prohibits application by any 
person for IPR in or outside India for any invention based on any research or 
information on a biological resource obtained from India without obtaining the 
previous approval of the National Biodiversity Authority (NBA).22 While 
granting such approval, the NBA may impose benefit sharing fee or (and) 
royalty. It may also impose conditions for sharing of financial benefits arising 
out of the commercial utilization of such rights.23 Citizens of India and body 
corporate, associations or organizations registered in India are required to give 
prior intimation to the State Biodiversity Board for obtaining biological 
resources for bio-survey and bio-utilization for commercial use.24 However, 
certain people are not required to give prior intimation, for instance, local people 
and communities of the area and growers and cultivators of biodiversity as well 
as vaids and hakims who have been practicing indigenous medicine.25 

On behalf of the Central government, NBA has been empowered to take suitable 
measures required to oppose the grant of IPRs in any country outside India on 
any biological resource obtained from India or knowledge associated with such 
biological resource derived from India.26 

                                                           
21The Indian Patent Act, 1970, s. 3. 
22The Biodiversity Act, 2002, s. 6(India). 
23
Ibid. 

24The Biodiversity Act, 2002, s. 7.(India) 
25
Ibid. 

26The Biodiversity Act, 2002, s. 18(4)(India) 
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While giving the required permissions for accessing of and transfer of biological 
resource or knowledge, the NBA is required to ensure equitable sharing of 
benefits arising out of the use of accessed biological resources, their by-
products, innovations and practices associated with their use and applications 
and knowledge relating thereto as per mutually agreed terms and conditions 
between the applicant, concerned local bodies and benefit claimers. The NBA 
may determine benefit sharing, inter alia, by grant of joint ownership of 
intellectual property rights to the NBA, or to the benefit claimers in those cases 
in which they can be identified.27 

In 2002, Biodiversity Rules were framed which specifically provide for 
equitable benefit sharing.28 NBA is empowered under the rules to frame 
guidelines for benefit sharing. Benefits can be monetary as well as non-
monetary such as- royalty, joint ventures, technology transfer, product 
development, education and awareness raising activities, institutional capacity 
building and venture capital fund. Exact formula for benefit sharing is 
determined on case-by-case basis. The NBA while granting approval to any 
person for access or for transfer of results of research or applying for patent and 
IPR or for third party transfer of the accessed biological resource and associated 
knowledge may impose conditions to ensure equitable sharing of the benefits 
arising out of the use of accessed biological material and associated 
knowledge.29 The quantum of benefits shall be mutually agreed upon between 
the persons applying for such approval and the Authority in consultation with 
the local bodies and benefit claimers and may be decided in due regard to the 
defined parameters of access, the extent of use, the sustainability aspect, impact 
and expected outcome levels, including measures ensuring conservation and 
sustainable use of biological diversity. Depending upon each case, the Authority 
shall stipulate the time frame for assessment of benefit sharing. The benefits 
shall ensure conservation and sustainable use of biological diversity. Where 
biological resources or knowledge is accessed from a specific individual or a 
group of individuals or organizations, the Authority may take steps to ensure 
that the agreed amount is paid directly to them through the district 

                                                           
27The Biodiversity Act, 2002, s. 21.(India) 
28The Biodiversity Rules, 2004, s.20.(India) 
29
Ibid. 
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administration. Where such individuals or group of individuals or organizations 
cannot be identified, the monetary benefits are to be deposited in the National 
Biodiversity Fund. The Authority shall monitor the flow of benefits in a manner 
determined by it.30 

The Biological Diversity Act, 2002 empowers the NBA to frame guidelines for 
application of provisions of the Act.31 In exercise of this power as well as in 
pursuance of the Nagoya Protocol, the National Biodiversity Authority framed 
the Guidelines on Access to Biological Resources and Associated Knowledge 
and Benefit Sharing Regulations in 2014. The Guidelines lay down the 
procedure to be followed to access the biological resources and associated 
knowledge as well as the mode of benefit sharing for commercial utilization, 
bio-survey and bio-utilization. Specific guidelines for obtaining intellectual 
property rights and mode of benefit sharing therein are also mentioned. 

IV.I NBA in Action 

The NBA Annual Report 2016-17 reveals that it has initiated action in ten cases 
in various patent offices around the world.32 Most of these patent applications 
related to various nutraceutical, pharmaceutical and cosmetic compositions. 
These compositions use various biological resources from India including 
medicinally-valued substances like turmeric, Indian Gooseberry, neem, ginger, 
ashwagandha, centella, Indian Bay leaf, Aloe vera, Sphaeranthus indicus etc. 33 

CBD specifically upholds the sovereign rights of State to determine access to its 
genetic resources and insists that access to genetic resources shall be subject to 
national laws of member states providing such resources.34 Pursuant to the 
international obligations under CBD and in accordance with the provisions 
under the respective foreign patents laws, observations have been filed in 
Canadian Intellectual Property Office, European Patent Office, State  
Intellectual Property Office (China) and the World Intellectual Property Office. 
These observations have led to a few applicants approaching the NBS to obtain 

                                                           
30The Biodiversity Rules, 2004, s. 20. 
31The Biodiversity Act, 2002, ss. 64 r/w 18(1), 21(4). 
32
NATIONAL BIODIVERSITY AUTHORITY INDIA ANNUAL REPORT 2016-17, available at: 

http://nbaindia.org/uploaded/pdf/Annual_Report_2016-17 Eng.pdf(last visited on 
October 11, 2019).   
33
Ibid  

34The Convention on Biodiversity, 1992, art. 15. 
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prior approval, not only for the patent application in question but also for several 
other applications where inventions make use of a biological resource obtained 
from India.35 

a. Success Stories 

Pursuant to enactment of the Biodiversity Act, 2002, NBA has played an active 
role in implementation of ABS principles in relation to biodiversity of the 
country. Following are some of the many experiences of NBA’s application of 
ABS: 

• The Kani tribe of Kerala was discovered to be consuming the fruit of 
Arogyapachaplant. The fruit bears medicinal qualities improving fatigue 
and provides energy. Research was conducted on the plant and a drug 
called Jeevani was developed. Patent was awarded to the Regional 
Research Laboratory, Jammu. The technology for making the drug was 
transferred to a pharmacy. Access and benefit sharing principles were 
applied and benefits were shared at a ratio of 1:1 with the Kani 
community. A trust for the Kanis was formed to ensure flow of money 
to the Kanis from the ABS agreement.36 

• The Pepsico Seaweed case is another instance of the successful 
application of the benefit sharing principles. Under the ABS agreement, 
the Pepsico India Ltd. had to make payment to NBA for contract 
farming and exporting seaweed in Tamil Nadu.37 

• Monsanto a US based company had sought a patent on a traditional 
variety of Indian wheat called Nap-Hal. The same was challenged on 
the ground of no prior informed consent being obtained. Ultimately the 
patent was revoked.38 Earlier Monsanto India Ltd. was accused of 

                                                           
35
Supra note 31. 

36http://www.ip4growth.eu/sites/default/files/06_IP4GROWTH_Cote%20Divoire%20C
ase%20Studies%20on%20Biodiversity%2C%20Consent%20and%20Benefit%20Sharin
g%20Feb%202015_Suthersanen.pdf(last visited on October 13, 2019).   
37https://www.cbd.int/doc/meetings/abs/emabschm-01/other/emabschm-01-india-
en.pdf(last visited on October 13, 2019).   
38SHAN KOHLI, “BIOPIRACY IN THE CONTEXT OF PLUNDER OF WHEAT IN 
INDIA” available at: https://spicyip.com/2016/03/spicy-ip-fellowship-2016-17-
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accessing six local India varieties of brinjal and genetically engineering 
sixteen varieties of brinjal. The same was challenged and Monsanto was 
held liable for violating the provisions of the Biodiversity Act, 2002.39 

 

V.  Interpretational Issues in the Biodiversity Act, 2002: RevisitingDivya 
Pharmacy V. Union OfIndia 2018

40 

The Uttarakhand Biodiversity Board raised issue against Divya Pharmacy, a 
business undertaking of DivyaYog Mandir. Divya Pharmacy manufactures 
ayurvedic medicines and nutraceutical products. Biological resources constitute 
the chiefcomponentas raw material for manufacturing such products. The 
Uttakrakhand Biodiversity Board raised the issue that Divya Pharmacy was not 
abiding by the fair and equitable benefit sharing principles under the Biological 
Diversity Act, 2002 and the 2014 Regulations. Divya Pharmacy mainly argued 
that Uttarakhand Biodiversity Board cannot raise any such demand as the Board 
does not have power nor the jurisdiction. Its main contention was that only 
persons or entities which have some kind of foreign element are mandatorily 
required to obtain prior approval of NBA for undertaking biodiversity related 
activities. Consequently, Fair and Equitable Benefit Sharing (FEBS) principles 
are required to be followed only by the foreign entities. Since Divya Pharmacy 
is purely an Indian company, it is not obliged to follow the FEBS rules. 

Divya Pharmacy also argued that State Biodiversity Boards (and consequently 
the Uttarakhand Biodiversity Board) have no power to impose FEBS in respect 
of Indian entities. Even NBA does not have powers under the Act for delegating 
these powers to SBB, as NBA itself is not authorized to impose Fair and 
Equitable Benefit Sharing on an “Indian entity.” Thus, the Act does not require 
contribution in the form of fee or monetary compensation, or a contribution in 
any manner to be given by an Indian entity.  

Divya Pharmacy’s arguments highlighted an important interpretational issue 
regarding the Biological Diversity Act, 2002. The State Biodiversity Board 
argued that as far as FEBS is concerned, there is no distinction between an 
                                                                                                                                               
biopiracy-in-the-context-of-plunder-of-wheat-in-india.html(last visited on October 14, 
2019).   
39
ibid. 

40 2018 SCC OnLineUtt 1035. 
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Indian entity and a foreign entity. Making a difference between these two would 
defeat the very purpose of the Act. Whereas a foreign entity is required to obtain 
“prior approval” of NBA before venturing into this area, an Indian entity has to 
give “prior intimation” to SBB before venturing into this area. The regulation 
and control is given to SBB under the Act. Therefore,SBB is the regulatory 
authority in case of an Indian entity, such as the petitioner. It can impose FEBS 
as one of its regulatory functions. 

The main issue in the case was whether the SBB has power to impose FEBS on 
persons who don’t have any foreign element attached to them, such as the Divya 
Pharmacy and whether NBA can delegate to State Boardthe power to impose 
FEBS to persons who are not citizens of India.41Regulating an activity in form 
of demand of a fee is an accepted practice recognized in law. 

The court held thatFEBS is meant to take care of the interests of local and 
indigenous communities. It is actually a kind of a fee or a benefit given to the 
indigenous or local communities by the Act which has to be examined in 

 the light of international treaties dealing with the importance of FEBS. 
“Biological resources” are definitely the collective property of a nation where 
they are geographically located, but these are also the property of the indigenous 
and local communities who have conserved it through centuries.Therefore, the 
SBB as a regulator has power to demand a fee in the form of FEBS from the 
petitioner when the petitioner is admittedly using the biological resources for 
commercial purposes. Moreover, NBA has powers to determine the benefit 
sharing, subject to any regulation.42 

What is Fair and Equitable Benefit Sharing cannot be looked through the narrow 
confines of the definition clause alone. The concept of FEBS has to be 
appreciated from the broad parameters of the scheme of the Act and the long 
history of the movement for conservation, together with our international 
commitments in the form of international treaties to which India is a signatory. 
NBA has powers to frame regulations to give payment of monetary 
compensation and other non- monetary benefits to the benefit claimers as the 

                                                           
41The Biodiversity Act, 2002, s. 7. 
42The Biodiversity Act, 2002, ss.  21(2) (f), 21(4). 
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National Biodiversity Authority may deem fit, in form of Regulations and the 
State Biodiversity Board in turn has powers and duties to collect FEBS under its 
regulatory power.43 

Thus, the Court held that State Biodiversity Boardhas powers to demand Fair 
and Equitable Benefit Sharing from Divya Pharmacy. 

 

VI. Further Challenges 

India had ratified CBD in 1992 and finally came up with ABS guidelines very 
late in 2014. Attempts to strike a balance between conservation of biodiversity 
and intellectual property rights still suffer from several challenges. In many 
cases, finding written proofs of traditional or indigenous knowledge is a major 
hurdle in challenging patents based on them. Even though Biodiversity Act, 
Rules as well as Guidelines propose “joint ownership of IP” as one of the modes 
of ABS, it is difficult to say MNCs would always be interested in the concept of 
joint ownership. Determination of time period for ABS is another challenge 
(whether it should be equal to or more than the patent term). It is easy to apply 
ABS in those cases where holder of the biodiversity component or associated 
knowledge (i.e., the benefit-claimers) is an ascertained community or tribe (Eg. 
the Kani tribe). It is very difficult to determine benefit claimers in cases of 
unascertained communities or same traditional knowledge spread over various 
communities (eg. Neem, Tumeric etc.). Ensuring participation of local 
communities in the process of determining benefit sharing arrangements is 
another challenge. Implementing benefit sharing principles while harnessing 
marine bio-resources is difficult as determination of benefit claimers in such 
resources is not easy. Whether state should be considered as owner of marine 
bio-resources in high seas is not very clear. 

 

VII. Conclusion 

Access and Benefit Sharing is considered as an essential tool to arrive at a 
balance between conservation of biodiversity and granting of IPRs. International 
conventions and consequently legal framework in India aim to seek to achieve 

                                                           
43The Biodiversity Act, 2002, s. 7 r/w23 (b). 
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this balance. The fact that ABS Guidelines in India were framed in 2014 reflects 
lack of awareness on this issue. ABS still suffers interpretational and 
implementation issues. Though NBA and SBBs are gradually making progress, 
India has a long way to go to conserve its natural bounty, while protecting rights 
of those who add value to it. 
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Expression Dispute under Copyright Law: A Synthesis 
Study 
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Abstract 

Copyright inherently counteracts writers and publishers' conditions for regulating and 

paying their use of work against the reader and user demands for unlimited access to 

works at minimum or no cost. Indeed, the fundamental reason for copyright is to prevail 

over and above the added expenses which copyright monopolies on the public, arising 

mainly from the monopolistic collection of legal rights, which provide the requisite 

economic incentives to create and disseminate artistic and intellectual works. The public 

benefit is the wide variety of creative and academic works and their broad 

dissemination. There are two types of general expenses: the extra copying expenses and 

the right to use copyrighted works whose costs are set by the proprietor, and the limits 

on the use of the previous work in order to produce more works are not to be feared by 

any healthy competition. The costs and advantages of the copyright system will also 

change,like the elements of copyright affecting the balance.This work focuses in 

particular on copyright law, which discusses both the public and the rightsholders' 

conflicting needs. Any part of copyright law was regulated by idea speech. 

Nevertheless, 'speech' dynamics are continually evolving. It not only threatened the 

value of copyright and created confusion but also brought into question the very validity 

of the whole copyright definition. This thesis addresses copyright law in particular, how 

the word and the public emerge and how the existing legal system enforces it. 

Keywords: Copyright, Idea, Expression 

 

I. Introduction 

Creativity is encouraged by utilizing copyright.2 Though it cannot directly 
promote creativity because it has some pros and callsas in when someone's work 
is being used, they need to ask or take permission from the concerned person for 
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the work being used.3Moreover need to take legal permission from the lawyer to 
use the work. In this advanced internet age, this permission on one side became 
more comfortable, and another way it's very tuff to track infringers.4It's all 
because of the use should be in the manner of the fairway and which is the most 
prominent to vouch for copyright. The concept of fair use which talks about 
principles, and it believes that everyone's creativity should flourish in the form 
of exclusive rights. It is about the creation of a person who comes from his or 
her absurd ideas. Fair use is a type of application which is generally used by the 
unauthorized user, but it should not be used for any commercial or social 
beneficial behavior.  

The use of fair use is always based on subject to subject because a person's 
creativity is his ideas, which generally arises from rational thinking. As the 
proverb says,'Creativity does not come in cookie-cutter forms, creativity is 
messy, and unless the laws that messiness into account, the law will satisfy 
creativity.5Creativity is a human creation that is not readymade, and the law 
should provide creativity on fair use.Four factors have been seen over the 
centuries,essential analysis of the concept of fair use.6 Among them, the nature 
and purpose of the defendant'sapplicationhave been the first and prominent 
one.This factor, which is generally examined, is about why and how the work of 
copyright has been used. This kind of examination helps or tries to find out that 
the use is unauthorized or not.The next factor examines the copyrighted work's 
nature. This factor is not considered so important because it examines regardless 
the tasksis correct or accurate from the various genuine assignment.7 
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II. Conceptual Understanding

Several factors back the concept of copyright expression.In the realm of
copyright law, Idea-expression dichotomy is one of the prominent essential 
principles.8 Though it has been several times criticized but it happens to be the 
foremost l saying of copyright law. The concept of copyright law and its relation 
between expression has not been debate variedly in English case laws, unlike 
the United States.9The copy
copyrightable aspects. It is the accepted phenomenon that the judgment, skill, 
and labourwhich make the modicum of creativity.
qualified, but the support of these three value additio
establishes the expression.

 

Flow Chart to Qualify Copyright

 

III. Indian Scenario 
                                        
8
 P.N. Leval, Toward a fair use standard

9
 B.E. Marks, Copyright Protection, Privacy Rights, and the Fair Use Doctrine: The Post

Salinger Decade Reconsidered
10
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The Copyright Act, 1957, is being concerned with the laws related to copyright 
cases in India. This Act has, however, not defined ideas nor expression, and it 
has not issued any laws in the relation between the two.11 It very hard to say that 
from the judicial point of view also it has not been developed in the chief 
expression of the idea-expression dichotomy because of the following case laws.  

It was about the famous case of R.G Anand v. Deluxe Films12,where the concept 
of the idea and expression dichotomy has come before the Apex Court. In this 
case, theAppellantwho was working as a part-time playwright and producer of 
stages plays, claims that the respondent, who was a maker of films had been 
copied some of the portions from has played and had made a new film. 
Therefore, the plaintiff fileda case against the defendant on violation of 
copyright. But it was the respondent who argued that thought there some 
standard portion, but he claims that the plaintiff idea was not an original.In the 
conclusion of the case, the honourable apex court was examining various 
findings of the subject on the situation and was in sum up in the underlying 
matters. 

1. Copyright cannot be in any kind of idea, themes, subject matter, legendary or 
historical facts, and infringement of the copyright in such cases to the manner, 
form, and expression arrangement of the idea by the holder of the copyright. 

2. In various differentmanners, the same idea can be used, but it should be taken 
into consideration that the sources being equivalent, there can arrive similarities. 
In the instance of the subject to case matter, the court should decide whether or 
not the similarities are on fundamental or substantial aspects of the mode of the 
expression used in the copyrighted work.As the respondent tasks are nothing but 
a liberal limitation of the copyrighted tasks with some variations here and there, 
then it might lead to infringement of copyright. If it needs to applicable that in 
saying the copy of the functions must be substantial and material one and that 
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 R.L. Okediji, Regulation of Creativity under the WIPO Internet Treaties, 77 FLR 2379 

(2008). 
12
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the respondent has committed a fault as an act of piracy should be at the 
conclusion. 

3. If the reader, spectator or even the viewer finds that both the work after 
reading that is indicated andwhich provokes a mistakable impression that the 
reading work is being copied from the original work and thatexamination 
willbeone of the most definiteand cautious to decide that is there an 
infringement of copyright or not. 

4. When the following work's theme is being introduced differently as the 
following looks like a brand-new work, then there cannot be any question of 
copyright infringement. 

5. However, when there can be on a substance with more on dissimilarities then 
similarities which prevalent in both of the works but its intention is not to copy 
from the original work. Still, it just occurs, unfortunately, or coincidence, but it 
is copyright infringed. 

6.The infringement of copyright which amounts to an act of piracy but it should 
be proved after the examination of the different test by the case law, and that 
must be with comprehensive and strong evidence. 

7. If the issue is, however, whether a film producer or a director infringes on the 
copyright of stage works, it is harder for the plaintiff to show infringement. A 
film has a much broader perspective, a larger area, and a more general meaning 
in comparison to a stage play, where defendants may construct colour and 
ambiguity dissimilar from the way the original tasks conveyed the concept by 
adding several incidents. Furthermore, if the audience, after watching the movie, 
gets the limitation that the movie is simply a replica of the original script, a 
copyright breach can be deemed to be demonstrated. 

The Apex Court was in the opinion that the comparison between the play and 
the film, though there is a similarity between the two. Still, the later one that is 
the film was presented and represented differently with a change in the story, so 
there is no infringement of copyright. 
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The Kerala High Court has implemented the seven tests of the famous case of 
R.G Anand13 in R.Madhavan v.S.K. Nair.14The court was of the opinion that the 
comparison of the subject matter and scenes of the film and the novel was not 
there.It is to be noted that the scenes, plot, and the entire film portrayed was 
very different from that of the plaintiff's novel. There also other essential case 
laws related to idea-expression dichotomy are as Anil Gupta v. Kunal Dasgupta 
by the Delhi High Court.15 Another critical case is Barbara Taylor Bradford v. 
Sahara Media Entertainment Ltd.,16 the Calcutta High Court, In this case, the 
same thing that is happened idea is different from an expression 
ofsomeone'sopinion is expressed or represented in different ways it not a 
violation of copyright.In a very recent instant, there was the decision of the 
Apex Court on Easter Book Company and Ors, v. D.B Modak, where the court 
was in the opinion that the Copyright Act is not bothered with the originality of 
ideas but rather with the thought of expression which means ways of expression. 
In this case, it was about the Judgments of the Courts, which are copy-edited, 
are entitled to the protection of Copyright Protection. The Apex Court was in the 
opinion that in the public domain, the court'sjudgmentcould notbe claimed under 
copyright. 

In the case of US NRI Film Production Associates v. Twentieth Century Fox 
Films,17 the doctrine of Idea ExpressionDichotomy was talked in the court with 
a guideline of the famous Apex Court case of R.G Anand v. M/s  Delux Films 
And Ors, the U.S. Court decided,"there can be no copyright in an idea, subject-
matter, themes, plots or historical or legendry facts and violation of the 

copyright in such cases is confined to the form, manner and arrangement and 

expression of the idea by the author of the copyrighted work."
18 

"Also, it was stated that where the same idea is being developed differently, it is 

manifest that the source being common, similarities are bound to occur. In such 

a case, the courts should determine whether or not the similarities are on 
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14

AIR 1988 Ker. 39 
15
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fundamental or substantial aspects of the mode of expression adopted in the 

copyrighted work. If the defendant's work is nothing but a strict limitation of the 

copyrighted work with some variations here and there, then it would amount to 

a violation of the copyright. In other words, in order to be actionable, the copy 

must be a substantial and material one."
19 

It was decided by the Court there wherein even the subject matter of thetheme of 
work might be similar, but if it is introduced and produced differently so that the 
presented work becomes a brand new work, that there cannot occur 
infringement of copyright.In India, a film of Rajnikant- starrer Lingaa was about 
to release. Still, arenownedfilmmaker alleged that the director of film Linga has 
copied his script and therefore filed a case in the High Court of Madras. This 
was the time when the doctrine of Scenes Faire was proclaimed in the public 
forum.As per the case, the petitioner was in the opinion that the film Linga's 
script had been copied from the petitioner soon to be released a Tamil film 
named 'MulaiVanam999'and moreover it was the script  

Construct that was on the life history of  Engineer who was from British and 
who come up with the idea of supporting theMullaperiyar dam. The plaintiff 
updated the entire story on YouTube on February 24, 2013. But the respondent 
claimed that unpublished work cannot claim for copyright infringement and as 
therefore denied the claim. As with this controversy, the leading case raisesan 
essential question related to the doctrine of the scènea faire as copyright cannot 
be proclaimed on a theme. So copyright protection can be issued to the director 
on the premise that he made on YouTube video of the story. The Justice 
Venugopal was an opinion that he reserved his court order on the plaintiff's plea 
to stay for to be released. 

 

IV. US Stand 

The idea-expression dispute majorly comes to the practical application. This 
concept was disputed in the court of law, and different opinions reflected. To 
overcome this inefficiency, this principle was broadened. It was the case of 
Computer Associates International Inc. v Altai Inc

20 where the petitioner was in 

                                                           
19

Ibid.  
20
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the opinion that they had used some of the parts of the programs while 
developing their software program and that it caused copyright infringement. As 
per this case, the U.S. circuit court introduced a three-stereo test for any 
copyright infringement, in reference to idea-expression dichotomy. The test 
includes Abstraction, Filtration, and Comparison. The objective of the test was 
to examine each of the parts of elements used in the development of the 
software program as incorporated the idea into expression. It will help in the 
references copyright doctrine of merger, the scene a faire. 

Lord Denning MR, in one of the famous cases, for a copyrighted work, an 
injunction was withdraw and decided that "the law will not intervene to suppress 
freedom of speech except when it is abused."

21 The freedom of expression was 
support when several courts were aware and grant an injunction. For this 
instance, for example, memoirs of Lady Thatcher that include unauthorized 
quotes of publication, which was then yet to be published, after leaving 10 
Downing Street, the Appeal from the court was disturbed from the overbroad 
injunction, and its issue was denied. The copyright law and breach of confidence 
were the claims that were both put forward in the case, but it was noted that the 
court took forward the latter issue and describe that it includes the former one 
too. The freedom of expression was also taken into reflection in another case 
that is PCR v Dow Jones Telerate Ltd,22 The fair dealing defense and the public 
interest defensewas brought into the reflection of conversation, and the Article 
10 ECHR was also quoted.23 

 

V. Copyright and Freedom of Expression: Two Conflicts  

There are a clash and conflict that exist between copyright law and the freedom 
of expression, which is being observed in the judicial area, and it happened to be 
an internal copyright mechanism. To relevant this point, a case of as down 
where the American Courts were in opinion since copyright does not protect an 
idea, then there should not be any clash. Still, other Courts were in the opinion 
that there copyright mechanisms such as the fair use defense think rationally that 
                                                           
21

 Hubbard v Vosper [1972] 2 Q.B. 84, 97 (CA). 
22

 [1998] F.S.R. 170, 186 (Ch. D.) 
23
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it authorisedcompulsory respire capacity at large,and there is a potential 
dispute.24 So there two conflicts should be identified and should be the internal 
one.  

Due to this, it gives some tools and measures to understand the relationship 
between the law between the copyright and the freedom of expression. 
Moreover, there should be an underand of internal and external conflict.The 
main point is that these two concepts should be categorically examined for an 
understanding purpose.  

 

V.I. Copyright does not Subsist in Style  

The styles and methods used by the respective directors of the two films are 
remarkably similar. But no copyright remains in a simple form or technique 
introduced by the pointillist technique that was created by Seurat and Signac, 
the neo-imperialists. That was an excellent example of how Seurat could not 
have taken action against him through the canons of English copyright law if he 
had seen La Bagne, Asnières at the Salon des Artistes Independents in 1884 and 
had used precisely the same technique in painting the ruralsettings.The"sprung 
rhythm" of the verse of Gerard Manley Hopkins or the thematic build-up of 
Sibelius' second symphony are other examples of original artistic styles or 
techniques whose imitations in the development of a completely different 
subject may not consider such a practice. So here, "the subject matter of the two 
films being … very different one from the other, the similarities of style and 

technique are insufficient to give the claimant a cause of action against the 

defendants."
25
 

 

 

                                                           
24

Harper & Row 471 US at 560; Sid & Marty Krofft 562 F.2d at 1165; Disney 581 F.2d at 
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F.Supp. 243 (W.D.N.Y. 1978); Fantasy Inc. v Fogerty 664 F.Supp. 1345 (N.D. Cal, 1987); 

Los Angeles News Serv. 973 F.2d 791; Lish v Harper’s Magazine 807 F.Supp. 1090, 1105 

(S.D.N.Y., 1992). 
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V.II. Copyright does not Subsist Merely in News  

The case of Wainwright Securities Inc. v. Wall St. Transcript Corp,26 where the 
financial reports were subscribed as issued by the plaintiff. But the defendants 
there in his newsletter summarized the reports and crediting the plaintiff as a 
source.The Court was in the opinion that there is a manner of expression but no 
copyright in the news. The materials, interpretation of news, choice of words are 
the elements that were copied by the defendants in this summary, and there arise 
copyright infringements by the plaintiff. 

 

VI. Consequences of The Distinction between Ideas and Expression  

In the case of Donoghue v. Newspaper Ltd,27 the person who was answerable for 
the work's expression was the author. Here the plaintiff who was famous for his 
horseracing career and as a known jockey and ready to give interviews to the 
popular Newspaper agencies for a series of article. At the same time, the 
journalist of the newspaper prepares drafts from the notes which he took during 
the interviews of the plaintiff. But the journalist Felstead showed that he tried to 
change some comments which were made by Donoghue. What were the actual 
articles talked by Donoghue during the interview, which were published 
later?But afterward, it was found by the plaintiff that one of the articles where 
published against the plaintiff's wish and not known to him. So, therefore, the 
plaintiff filed a case against the journalist of the Newspaper claiming damages 
and injunction. 

MR JUSTICE FAREWELL: As there cannot be copyright in an idea. A human 
being may have many absurd ideas in the form of tangible medium byways or 
pictures, plot, or a play which he thinks to be his original ideas. Still, in reality, 
it is just irrational thinking.When anybody expressed ideasinthemanners of 
expression, it cannot be considered or urged for copyright in any ideas. 
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 558 F.2d 91 (U.S. Court of Appeals, 2d Cir. 1977), 
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VII. “SCÈNES À FAIRE” Concept 

The concept of Scenes A Faire means to be "scene to be made," and it is a 
French term.28 In the Law of Copyright, it is a conceptualizationthat says that 
specific creative tasks cannotbeproactedunderthese laws as they are a particular 
genre and manded by a customary.In the treatise "Nimmer on Copyright," while 
dealing with the topic - Action - Substantive aspects, the doctrine of "Scenes a 
Faire" has been elucidated in the following words: 

"Bearing in mind the ancient wisdom of Ecclesiastes that there is nothing new 

under the sun, certain patterns and situations are bound to recur. The claim ( 

and variations thereon) is often advanced that the entire dramatic literature of 

the world can be reduced to some three dozen situations".29 

The Scène à faire doctrine was not explicitly defined in the Indian Copyright 
Act. After the previous statements in their U.S. and U.K. counterparts, the courts 
addressed this issue. The practice is American, and Indian courts did not vary 
significantly from the law decided in the United States.An example can be cited, 
suppose the two scenarioswhere if they want to use the idea that is unprotected 
in the South Bronx of the life of police, natural to depict for each it will be any 
"drink, prostitutes, vermin and derelict cars."Judge Leon Yanwich passed a 
very notional judgment in favour of the defendant related to this doctrine. In this 
the copying part of the defendant is not similar to the plaintiff movie fact. Hence 
it is not constituted as an infringement of copyright.30 

 

VIII. Conclusion 

In the concluding statement, there has been substantial trouble in explaining and 
appealing the idea-expression dichotomy in general. Many writers who have 
discussed various types of issues with the dichotomy of idea-expression have 
discovered that there is no idea but one expression. For copyright purposes, it 
makes no sense to talk of an ideal term, regardless of whether the work has been 
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copyrighted. Since the past five years, the Bollywood star Abhishek Bachchan 
started endorsing 'Idea' telecom services with a quote,"WHAT AN IDEA SIR JI." 
But when it comes to copyright, it would not be wrong to say "WHAT AN 
EXPRESSION SIR Ji." 

Now that the doctrine has become applicable in Indian jurisdiction, it is clear 
from the discussion in the last chapter that the idea-expression dichotomy in 
India is still in its infancy and in the R.G. The courts referred to legal rulings by 
the United States and the United Kingdom, in reaction to each substantive 
judgment that followed.Of course, the courts have tried faithfully to represent 
the aforementioned theory, and to some degree, to make it a critical component 
of the Indian Copyright Act. The growth and acceptance of the dichotomy of 
idea-expression could not take off because the Indian courts failed to understand 
the difference between U.S. and English laws, which led to contradictions, 
differences,  and inconsistencies. 
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Social Memory in Internet Age 
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Abstract 

Someone might ask a question that why do we need to forget something? It can also be 

argued that memory to store information then whyto forget something willfully? 

Remembering is a positive whereas forgetting is a negative task etc. Though these 

questions seem valid, we have to take the fact in mind that remembrance is not 

necessarily beneficial all the times. Similarly, forgetting is not necessarily a negative 

task all the times. Forgetfulness has its own value. In this paper researcher attempts to 

explain importance of forgetfulness and social memory in the internet age. Researcher 

has also tried to through some lighton how the forgetfulness could benefit our society 

and Remembrancecould prove harmful to the society in certain situations.This piece of 

research is to explore the value of forgetfulness against the concept of Remembrance. 

Why forgetting is necessary in several situations and how Remembrance can prove to be 

harmful is discussed here in detail. 

Keywords: Social Memory and Data Retention, Internet, Role of Judiciary 

 

I. Introduction 

The basic idea of memory is not to store each and everything but to store only 
those elements information which would contribute in the development of the 
society and forget those which create impediments in the development of the 
society.Today, we are undergoing the great technological advancement in all the 
fields. So, the information and memory technologies, data sharing and 
management is also getting advanced. The advanced information technologies 
not only collect a huge and uncountable amount of transactional data, but it is 
retained for the indefinite period of time. If we follow the footsteps of Supreme 
Court of India in Privacy Judgment1and understand the value of privacy we have 
to agree that our privacy policies must deal with not only the issue of collection 
and access to transactional information but also disposal of that information in 
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time. In other words, privacy policy should consider the timely disposal of 
harmful information. The information stored for the indefinite time may cause 
harms to the subject of that information and also to the society as whole. 
Indefinite data retention leavesno scope social forgetfulness. This disappearance 
of the social forgetfulness is actually a loss suffered by the society.It is like 
holding on a disease and not allowing a body to recover and move on. The 
social forgetfulness gives an opportunity to an individual to get rid of his past 
and start a new fresh life. To justify the value of social forgetfulness examples 
of Juvenile Justice and Bankruptcy Law are discussed in the paper later.Manya 
times the information is collected for a specific purpose and such information 
should be disposed after the purpose for which it was collected is served. But 
does this happen? The answer is negative. Internet has made it very difficult to 
forget something. Information made online remains on the internet for the 
indefinite time. It is said that intern never forgets anything. We can see that time 
has no effect on the remembering capability of the internet. Of course, because 
of this tremendous capacity of internet to remember everything over infinite 
period of time we are capable to access the ocean of knowledge and information 
of all the fields. But this fact has a dark side too. The internet has suppressed the 
forgetfulness in our society. The society is remembering everything because of 
the internet. Some information may cause harms to the subject of the 
information or to the society at large but still it is remembered on the internet 
insensitively. This is where the concept of Right To Be Forgotten comes into 
picture.  

Remembrance 

Remembrance means memorizing something or someone form the 
past.Remembrance includes memorizing something which belongs to the 
captivities or events happened in the past. It simply means keeping the 
information or an idea in mind. However, as mentioned above, remembering 
everything is not always beneficial to the society. The concept of Remembrance 
should be understood as remembering only that part of information which is 
essential for the betterment of or at least not harmful to the society.  
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II. Data Retention 

The retention of information is an important issue the while studying the 
concept of right to be forgotten. The concept of right to be forgotten is directly 
connected to data retention. The right to be forgotten can be claimed against the 
stored information only. The issue of data retention is directly connected to the 
wide concerns of the inadequate privacy protection in the modern democratic 
society. Secondly, this issue is in the context of tension between the importance 
of remembrance and forgetfulness. The study of data retention is also important 
since it may prove to be an impediment in some cases. The examples are 
Bankruptcy and Juvenile Justice. Bankruptcy Law and Juvenile Justice both are 
based on the concept of ‘fresh start’. These two examples talks about giving a 
new opportunity to an individual to start a new life. Individuals move on to their 
lives by leaving the past behind and begin a new life. If the data is retained for 
indefinite period of time then purpose of these two branches of law will not be 
fulfilled.An enormous retention of data through new information and 
communication technologies threatens the privacy of an individual.2 A new step 
in technological development gives rise to new form of information 
collection.3The collection of transactional data has gained great attention in 
1990s. Transactional data includes the data collected from web browsing, use of 
credit card and other commercial transactions. If we look into 1970s and 1980s, 
we come to know that at that time more concern was on the collection of 
personal information and transactional data was not focused.4 Now the European 
Union has attracted attention of the world since it has taken the issue of 
harmonization of EU privacy policy and data flows to non-EU countries.5 We 
can see that the development in the field of information and communication 
technologies is leading us rapidly to the panoptic society.6The huge amount of 
data which is being collected in today’s world from various supplier-consumer 
transactions, internet traffic, Medical, Financial, and Educational records clearly 
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indicates that our society is transforming into a panoptic society.7 This huge 
information is not collected by any single entity like an individual or an institute 
only rather the process of collection is done by collecting granules of data by a 
number of entities. These data segments if interconnected together can produce 
predictive information about an individual which may cause harm to him. 
Hence, such a panoptic society can give rise to fundamental challenges to 
democratic freedom.  

The following example shows that how data segments of the information related 
to a person are collected and stored. Retention of information can prove to be 
harmful to the data subject. This stored information can be used by the enemies 
in a way to harm that person.Cell phone users in Switzerland were shocked 
when they learned on December 28, 1997 that the geographical location of their 
cell phones was automatically and continuously recorded and stored by their 
telecom service provider Swisscom which is one of the major 
telecommunication service provider companies in Switzerland.It is an 
unavoidable feature of the cellular telephone system that in order to make a call 
to establish a connection to particular user, the telecommunication service 
provider has to ascertain the geographical location of the phone with the help of 
its network. Without ascertaining and recording the geographical location of the 
phone it is not possible to establish a connection. Even though it is a pure 
technological matter, this fact can harm the privacy of an individual. The 
geographical location stored by the service provider can be used to harm that 
person. It is alarming fact from the privacy point of view. The telecom service 
provider company used to store the location data for the period 6 months to 18 
months.  

The above example clearly shows that how the technological advancement leads 
to the collection and storage of information related to an individual out of his 
knowledge. The privacy of a consumer was under continuous threat to the data 
retention done by his service provider. Hence, the data retention can prove to be 
harmful in absence of any regulation for the disposal of information. This 
incident is a problem which has been largely overlooked in the privacy 
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literature.8 Most of the privacy advocates focus on the access and control over 
the information but they simply avoid the issue of data retention. 

II.I. Information Technology and Data Retention 

The issue of data retention has become more complex in the advanced world of 
telecommunication. Our society is shifting from the traditional paper-based 
commutation to the electronic communication. In modern electronic 
communication system, data is retained in huge amount and for indefinite period 
of time. In the traditional paper-based world, the institutional forgetfulness was 
being promoted unconsciously because of the cumbersomeness of archiving the 
information stored in paper-based storage. At that time the data retention was 
dependent on the availability of storage space and budget of storage. In the 
modern electronic system storage space has increased tremendously and the cost 
of storage has been reduced significantly. Electronic mediums are providing 
remote access which is lowering down the concept of forgetfulness. The world 
around us is capturing endless data about us but failing to decide properly the 
duration of retention of that data.  

 

III. The Principle of Social Forgetfulness  

Behaviour of a person can be ascertained from the information collected about 
him. So, when the stored information is lost the behaviour of that person is 
forgotten. When the data is retained in the storage our behaviour is not forgotten 
and some social values may get harmed by it. It includes values which are 
fundamental to the democratic society.9 In simple words, we have to find out the 
answer of the question, what are the social implications of lack of social 
forgetfulness? To answer this question, we have to start the study from the U.S. 
context. The reason is, in United States, there are very less steps taken against 
the collection of personal data.  The United States has traditionally considers 
itself as the place where everyone gets ‘second chance’ to start the new fresh 
life.10 The value that Americans give much importance to the opportunity for 
‘second chance’ to start a ‘fresh life’ can be seen in the American literature on 
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privacy. This value can be seen in the current literature as well. Westin and 
Baker observed in their work Databanks in Free Society that, this value of 
importance to the ‘second chance’ was under serious attack because of today’s 
computer network. They state; 

“Many citizens assume, out of a variety of religious,humanistic, and psychiatric 

orientations, that it is socially beneficial to encourage individuals to reform 

their lives, aprocess that is impeded when individualsknow (or feel) thatthey will 

automatically be barred by their past “mistakes” ateach of the later “gate-

keeping”pointsofsocialandeconomiclife. Because the computer is assumed not 

to lose records, to forward them efficiently to newplaces and 

organizations,andto createan appetite in organizationsforhistorically 

completerecords, the computer is seen as threatening this forgiveness 

principle.”
11
 

Furthermore, Westin and Baker brilliantly pointed out after visiting many 
organisations that the question of erasure or non-circulation of information was 
not a technical matter in the organisation visited by them. Instead, it was a 
matter of social policy. The social policy in which society has to choose 
between the “forgive and forget” and “preserve but evaluate” theories of record 
keeping in all the fields.12Another author Gary Marx has conducted a study on 
police surveillance practices in U.S. in his study he has unveiled the fact that, 
the surveillance information available for analysis many years after the fact can 
be used in completely different interpretive contexts.13 He further makes the 
remark that this fact threatens some basic social values. He says: 

“The idea of “starting over” or moving to a new frontier is a powerful concept 

in American culture. The beliefs that once a debt has been paid to society it is 

forgotten and that people can change are important American traditions. 

Americans pride themselves on looking at what a person is today rather than 

what he may have been in the past. Devices, such as sealed or destroyed 

records, prohibitions on certain kinds of record keeping, and consent 
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requirements for the release of information, reflect these concerns. However, 

with the mass of easily accessible files, one’s past is always present, for 

erroneous or sabotaged data, as well as for debts that have been paid. This can 

create a class of permanently stigmatized persons.”
14
 

Still it is a question that up to what extent our society has valued the idea of 
‘second chance’. 

This idea has stands beneficial in criminal case of juveniles (explained in detail 
later in this paper). Unlike Westin, Baker and Marx, Oscar Gandy upholds the 
value of social forgetfulness in his study of privacy policies in western 
industrialized societies.15 He says: 

“The right to be forgotten, to become anonymous, and to make a fresh start by 

destroying almost all personal information, is as intriguing as it is extreme. It 

should be possible to call for and to develop relationships in which 

identification is not required and in which records are not generated. For a 

variety of reasons, people have left home, changed their identities, and begun 

their lives again. If the purpose is non-fraudulent, is not an attempt to escape 

legitimate debts and responsibilities, then the formation of new identities is 

perfectly consistent with the notions of autonomy I have discussed.”
16
 

These learned authors have tried to attract the attention of the society towards 
the need of starting over. All of them speak in the same direction that one should 
get an opportunity to forget his past and start a fresh life. All of them have 
emphasized on the value of social forgetfulness and advocated it for the benefit 
of the society in different ways. This issue can better be resolved if we consider 
forgetfulness as social good and not just as individual good. 

 

IV. Need of Social Forgetfulness 

Why our society needs to accept the concept of forgetfulness? Answer of this 
question can be found in privacy and future life of an individual. Privacy is an 
individual good and social good as well. Both are strongly tied together and 

                                                           
14
Id. 

15 Oscar H. Gandy, THE PANOPTIC SORT: A POLITICAL ECONOMY OF 
PERSONAL INFORMATION,285,Westview Press, (1993). 
16
Id. 
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cannot be separated. It is now generally accepted that protection of privacy of an 
individual is essential for his development which ultimately contributes in all 
over development of the society. Today we are living in a democratic society 
which stands on foundations of freedom and liberty. Freedom is a fundamental 
principle of any democracy. This freedom need not necessarily be against social 
or political slavery only but against anything which an individual wants to get 
rid of. That can be any incident happened in the past or any act done by him that 
he wants to forget and move on. An individual cannot develop in the 
environment where he is constantly under surveillance and record is kept of his 
each and every activity. An individual needs freedom for his development; 
freedom from surveillance and any unwanted memory in the past which stands 
as an impediment in the enjoyment of life. Democracy is harmed when an 
individual lives under fear. Privacy is essential part the society. This argument 
includes privacy as a social good as well as privacy as individual good. Privacy 
is not something essential for an individual only but it is essential for the society 
because it promotes the development of individuals who collectively form a 
society. A world where there is no forgetfulness, where every activity of an 
individual is recorded and never forgotten; is not a world favourable for the 
development of democratic citizens.17 In such a world one has to feel 
disappointed on every wrong done by him because every act is remembered 
permanently.  This does not mean we have to minimize one’s accountability. Of 
course, one is accountable for what he has done. Therefore, adoption of the 
concept of social forgetfulness should always be balancing with the concept of 
accountability of an individual. We can consider example juvenile justice to 
understand the need of social forgetfulness. 

 

IV.I Juvenile Justice 

Juvenile justice is a separate branch of criminal law. As we know, persons 
below the age of maturity who indulge in a criminal activity are dealt under 
juvenile justice. This age of maturity varies from country to country. In India 
this age of maturity is 18 years. Basically, the idea behind juvenile justice is that 
children who have committed crime should not be treated as adult criminals. 

                                                           
17 Supra 1. 
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Juvenile justice is an issue between delinquent and state. There can be 
difference in opinions about the approach of the state towards juvenile. Many 
scholars support the liberal approach because they believe that a misbehaving 
child can be brought to discipline again. In this system of law is based upon the 
hope that child can be transformed into a law abiding citizen again. In India, 
fundamental principles of juvenile justice system have been laid down under 
Juvenile Justice (Care and Protection of Children) Rules, 2007 in rule 3. 
Principle XI, XIII and XIV talks about right to privacy and confidentiality, 
importance of restoration and opportunity of fresh start hence they are relevant 
for this research. These principles indicate towards the need of social 
forgetfulness. It won’t be possible to restore a delinquent as normal citizen 
without concept of forgetfulness.Principles of Right to Privacy and 
Confidentiality given under Principle XI,18Repatriation and Restoration under 
Principle XIII19 and Concept of fresh start under principle XIV20 have already 
been incorporated in Indian legal system.We can see in the above example that 
the concept of social forgetfulness has been recognised in the juvenile justice 
policies on juvenile crime records of the U.S. Bankruptcy law points towards tie 
up of individual interest and social interest. Juveniles are permitted to have new 
beginning of life beyond their criminal records not only because it is in their 
interest, but also because society will also get benefited if a juvenile gets 
transformed into normal law-abiding citizen. Thus, social forgetfulness serves 
individual as well as social interest. 

 

V. Modern Threats to Social Forgetfulness  

Above discussed examples illustrates the recognition of the social value of 
forgetfulness. But we have to accept a fact that, in recent decades we can see the 
scenario opposite to the forgetfulness. This fact is more evident in case of 
Transaction-Generated Information (TGI). TGI keeps the record of interaction 
of an individual with organisations or other individuals. In other words this 
information is collected from the transactions made electronically. These 
interactions may be telephone calls, purchase of goods, financial transactions or 

                                                           
18 Juvenile Justice (Care and Protection of Children) Rules, 2007, (India). 
19
Id. 

20
Id. 
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surfing a particular site. TGI is boosting our capability for social memory. The 
computerised has raised the social memory to new heights. Today we never 
forget anything. Almost everything is recorded with the help of 
computers.Computerisation is proving to be a big threat to social forgetfulness. 
Some modern threats are discussed below. 

V.I Data Quantity 

As people are doing more and more activities on electronic and internet 
networks, more data is being collected in different categories. Initially these 
activities were limited to telephone calls, financial transactions, credit card 
purchases etc. Now the list has been extended too long and includes even minor 
transactions like internet surfing activities, email transactions, shopping, 
messaging and so on. Information of even smallest transaction is being recorded 
because of internet.  

V.II Granules of Information 

As mentioned above the information from small transactions is also recorded 
now, this information is collected in the form of granules. These granules of 
information are collected separately from each transaction. For example when a 
person makes a phone call granules of information like geographical location of 
the caller, his mobile device, destination phone number, duration of the call etc. 
are collected. This type of granular collection of information is attracting many 
organizations for different purposes. 

V.III Correlation of Information 

When the granules of information are collected from the TGI, theses granules 
can be correlating to each other. Correlating granules can be further assembled 
together to generate new information. This is like creating collage. Small pieces 
of picture are connected to create a big picture. Shopping interest, credit card 
and other financial transactions, browsing history, cell phone details combined 
together create a digital personality of a person. 

VI. Future Prediction 

Information collected in big quantity, granularity and correlation combined 
together leads to discover new information which was never collect in the TGI. 
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These three factors give rise to the predictability of new or future information. 
In other such information has a great predictive power. When the data is 
collected in the pure electronic form, it is very easy to use it for variety of 
treatments viz. statistical analysis of data, categorisation of data segments, 
correlating information. All these data treatments are simply aimed at extracting 
new information from the warehouses of electronic information.21 When the 
required information is not available in the required format, techniques like text-
analysis software and image-analysis software are used to extract the required 
information from free flowing text and videos respectively. These technologies 
may be used for various purposes like marketing and advertisement.This 
panoptic nature of the society is resulting in the huge data collection practices. 
These practices are not only collecting a huge amount of data but also increasing 
persistence of that data which is casting the forgetfulness from our society. In 
history minor human activities were not a subject of public record but now in 
today’s era they are. In fact, organisations are at high desire to use this retained 
information as an essential asset for market competition. 

 

VII. Data Retention Policy 

We are collecting and storing data huge amount of data with the help of 
advanced technology. Now we have made ourselves capable to store the data for 
infinite period of time but we are falling short to regulate data retention. It won’t 
be in interest of the society if we allow organisations to store data for infinite 
time and for any purpose without any watch over it. We have partially adopted 
the data retention policy in case of Juvenile Justice but not in other areas. State 
should draw a strict data retention policy to restrict floating of information on 
internet for infinite period of time. The model policy to address data retention 
cannot be drawn in a single legislation. We have to design different polices for 
different areas where data retention takes place. We have to adopt 
comprehensive approach while drawing these policies. This approach can be 
achieved by designing general principles to define standards of data retention.22 
These general principles can further be implemented in each legislation or use of 
technology for data retention. 

                                                           
21 Supra 1. 
22
Id. 
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VIII. General Principles of Fair Information Practices 

As discussed above, we need a comprehensive data retention policy to regulate 
the data retention. We can design such comprehensive policy by drawing 
general principles of fair information practices. Fair Information Practices is a 
set of principles and practices which provide description about how a 
democratic society should deal with the storage, handling, management and 
flow of information. These general principles are aimed at maintaining privacy, 
safety and fairness in the highly enlarging information environment. These 
principles are also aimed at implementing information practices in various fields 
including public sectors and private sector. General principles provide standards 
for handling, storage, management and flow of the data. Countries that do not 
have general principles codified in their country need to pay attention to this 
issue. Countries can take help from the model general principles if any. Is there 
any model of general principles of fair information practices? Yes there is a 
model. U.S. and EU have taken initiatives in this direction. U.S. took the first 
step in formally codifying Fair Information Practices in July, 1973.The 
Advisory Committee of Secretary of U.S. Government Department of Health, 
Education and Welfareestablished in 1972 presented its report on the topic of 
Automated Personal Data Systems. In this report, committee drafted and 
recommended The Code of Fair Information Practices in 1973 (CFIP).23This 
code served to fill up the gap in legal system to deal with information practices. 
This report had put forward some fundamental ideas for protection of privacy. I 
was stated in the report that, “Safeguards for personal privacy based on our 
concept of mutuality in record-keeping would require adherence by record-
keeping organizations to certain fundamental principles of fair information 
practice.”24 The Code of Fair Information Practices in 1973 is based on five 
principles enlisted below; 

1. No record-keeping system which records the personal data shall be 
hidden from public. This principle makes the transparency an essential 
feature of record keeping.  

                                                           
23U.S. Department of Health, Education and Welfare, SECRETARY'S ADVISORY 
COMMITTEE ON AUTOMATED PERSONAL DATA SYSTEMS, RECORDS, 
COMPUTERS, AND THE RIGHTS OF CITIZENS 8 (1973). 
24
Id. 
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2. There must be a provision for the subject of the data (a person) to know 
that what information about him is stored and in what manner it is going 
to be used. 

3. There must be a provision for the subject of the data to prevent the use 
of information if the information is collected for one purpose and being 
used for another purpose without his consent. 

4. There must be a provision for the subject of the data to make correction 
or amendment in the record of identification information about that 
person. 

5. All the organizations engaged in the collection, storage, management of 
identifiable personal information must assure the reliability that the 
information will not be used for the purpose other than their intended 
use. Organisations must also assure the prevention of any misuse of 
information. 

A standard has been laid down by these principles that information collected 
with an intention to be used for one particular purpose cannot be used for other 
non-intended purpose without the consent of the data subject. These principles 
are intended to give individuals a right to access and right to make corrections 
and modification in the information about them. EU Directive also provides for 
the general principles. In fact, EU Directive promotes development of general 
principles fair information practices. However, it is not difficult to notice that 
CFIP does not express the issue of Data Retention, though this issue has been 
expressly addressed in EU Directive. Apart from U.S. and EU, Bennett and 
Grant have discovered similar set of principle of fair information practices.25 
According to these authors, general principle have already achieved large 
international consensus for fair information practices.26 Principles in EU 
Directive expressly say that the collected information should be retained “for no 
longer than necessary.”27 It can be argued here that, standards laid down by 
these principles are too general in nature and their enforceability is very less. 
However, it should be understood that these standards alone do not construct a 

                                                           
25 Colin J. Bennett and Rebecca Grant, VISIONS OF PRIVACY: POLICY CHOICES 
FOR THE DIGITAL AGE, 156, University of Toronto Press,(1999). 
26
Id. 

27 European Union Directive, 1995; Art. 6 (c). 
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comprehensive information policy. These standards can be used to construct a 
good comprehensive information policy. These standards provide us a direction 
of path on which we have to walk to regulate processes related to 
information.Further we have to understand that these standards can have 
exceptions too. There can be certain category of records which needs to be 
treated separately. Exceptions may include records related to national security, 
records of relations with foreign country. Standards laid down by general 
principles keep the burden of proof on the party which intends to use the data in 
a non-standard way. In today’s environment, the burden of proof is on other 
side. Today, information including personal information can be used any 
possible way unless there is a reason to restrict the use.U.S. and EU have 
adopted standards of general principles for the regulation of information and 
other countries should also take steps in this area as soon as possible. 

 

IX. Social Forgetfulness and Legislation  

Use and retention of information must be addressed by the legislation. The case 
studies of Juvenile Justice and Bankruptcy Law discussed earlier put forward 
good examples of legislation which addresses the issue of data retention and 
social forgetfulness. In these cases, the legislations were not comprehensive in 
broad sense. Rather they were limited to a specific field only. Juvenile Justice 
Law and Bankruptcy Law have provided rules and standards in a specific field. 
We need to enhance this idea to other fields also to design a comprehensive 
policy for information. Legislation in above cases has laid down treatment of 
records in their domain, so they can be used for drawing an information policy. 
Thus, legislation can be and should be used to provide protection to the value of 
social forgetfulness but legislation alone cannot serve the purpose, social 
awareness should also be there to serve the purpose in parallel way.   

 

X. Cyber World 

The worldwide computer network has altered our traditional paper based 
communication and in upcoming years we would experience even more 
advanced ways of communications. The emergence of worldwide 
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interconnection of computers where internet is used as a medium of connection 
has created a new world which can be called as cyber world. Basically, the word 
Cyber was originated in 1980s. Oxford dictionary defines the term cyber as 
‘Relating to or characteristic of the culture of computer, information technology 
and virtual reality’. Hence in simple language we can define cyber world as the 
world where computers and internet is used. Researcher has taken up the cyber 
world as main area of research and the focus is mainly on Indian perspective. In 
cyber world, we are empowered to store, access, transmit and process huge 
amount of data in the digital form. The development of internet started few 
decades ago has initiated the development of cyber world. 

X.I  Concept of Right to be forgotten in Cyber World 

This is concept initially introduced in European countries. This concept 
proposes to give the negative right to citizens in a way to protect their privacy in 
internet. This right will enable people to demand the erasure of the information 
related to them which is in possession of someone else. This demand for erasure 
of information can be made that information is proving to be harmful to its 
subject and if there is no larger public interest attached to that information. 
Right to be forgotten is simply a right to erase the information. It has some 
connections with privacy law and data protection. Right to be forgotten is a 
proposed legal right and it has a value worthy of getting legally protected. It is 
an idea which enables an individual to demand the erasure information related to 
him or her. The right to be forgotten has a social value which should be 
provided a legal protection.28 

 

XII. Conclusion  

We have to understand the value of social forgetfulness for understanding the 
crux of right to be forgotten. The concept of right to be forgotten is completely 
depended upon the acceptance of value of social forgetfulness by the society. 
We are losing the value of social forgetfulness in the new era of internet because 
internet records everything and forgets nothing. Remembrance is not always 

                                                           
28Jean-Francois Blancette& Deborah G. Johnson, DATA RETENTION AND THE 
PANOPTIC SOCIETY: THE SOCIAL BENEFITS OF FORGETFULNESS, 18, THE 
INFORMATION SOCIETY (1998). 
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beneficial and in some situations excessive and unregulated remembrance can 
prove to be harmful to the future development of an individual and society at 
large. Internet and development in storage technology has given rise to the issue 
of data retention. Right to be forgotten is directly connected to the issue of data 
retention because this right can be claimed against the stored data only. 
Therefore, data retention needs to be regulated by the government. It would not 
be sensible to allow the storage of information for indefinite period of time 
because data retention in information technology threatens privacy of an 
individual. In the traditional paper-based communication era of 1970s and 
1980s, more focus was on collection of information and not on the storage of 
information. The reason beingbehind this fact was lack of development in 
storage technology. But today, we have moved much forward and situation has 
been significantly changed. Due to usage of internet and advancement in storage 
technology, huge amount of data is being collected every day from internet 
network and from various sources around the world. Advanced technology has 
increased our capability to store unlimited data. This is why we need to regulate 
the data retention.Today, our society needs to accept the idea of social 
forgetfulness. In Juvenile Justice and Bankruptcy Law, we can figure out the 
acceptance to the idea of social forgetfulness up to some extent. Juvenile justice 
system in India has a provision for erasure of past records of juvenile. This is 
nothing but acceptance to forgetfulness. But this acceptance is limited to 
Juvenile Justice and Bankruptcy Law. We should work to spread this acceptance 
into other fields also by designing a comprehensive policy for data retention. 

Transaction-Generated Information is one of the modern threats to social 
forgetfulness. We are now keeping record of even minor interaction of an 
individual which can prove harmful to the future development of an individual. 
To overcome this problem, we have to design an adequate Data Retention 
Policy to regulate process related to information like collection, handling and 
storage. We also have to formulate general principles of fair information 
practices. Unites States and European Union have taken initiatives in forming 
these principles. Other countries should follow them footprints for the better 
information age.Moreover, legislation should come forward to protect the social 
forgetfulness. However, legislation alone will not serve the purpose. Our society 
will have to accept the idea of social forgetfulness and forgiveness in a way to 
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give opportunity of “fresh start” of life. Need of right to be forgotten in cyber 
world is more than in traditional paper-based world. Cyber world needs to be 
equipped with a modern concept of right to be forgotten because cyber world is 
an environment where internet is used and internet forgets nothing. Concept of 
right to be forgotten has already been introduces into practice in EU and India 
should also recognise it for better regulation of cyber world. 
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Use of Technology in Access to Justice 
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1
 

 

Abstract 

Access to justice is not only concerned with the way the judicial process functions but 

improving the way disputes are resolved. The process of availing justice showcases that 

it is time-consuming, unaffordable, unjustifiably combative and inexplicably steeped in 

opaque procedure and language. Promotion of access to justice includes factors
2
 of 

dispute containment, dispute avoidance and legal health promotion. A legal issue must 

be first recognised and be dealt with by selecting the appropriate service. Justice must 

reach the non-lawyers who are unaware that there is a situation where a legal problem 

must be resolved, contained and avoided. Access to justice must spread to use of 

technology in courts and the way society is involved in the process of administration of 

justice.  Services such as selecting the appropriate service for the legal issue is very 

important as this determines the efficacy of the judicial process. United Kingdom 

provides citizens advice service this enables the citizens to handle some of the legal 

situations on their own when legal services are provided online similarly like that of 

other online services of the State. These online legal services can be provided in three 

forms – web-based services, commercial or NGO’s; subscription-based access or 

alternate business structures or legal publishers. The services which are provided can 

also be provided where citizens can compare the prices which will be available at 

competitive rates. Subsequently services can also be streamlined by providing guidance 

upon procedural and substantive issues. Along with services it is the need of the hour 

that judges start accepting e-filing, virtual courts, online dispute resolution, digital 

evidence, deposition of witness online for instance in Jammu and Kashmir where due to 

geographical limitations citizens might not be able to travel to reach the courts for 

testifying due to snow or landslides, whether it means they do not have access to justice? 

The paper critically analyses the role of the stakeholders in the administration of justice 

put together in providing access to justice to citizens through use of technology.  
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2RICHARD SUSSKIND, TOMORROW’S LAWYERS – AN INTRODUCTION TO 
YOUR FUTURE 98 (Oxford University Press2017).  
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I. Introduction 

E-access to justice is concerned with communication of lawyers through 
electronic means, when applications are filed online, hearing of cases, the 
documents are transferred among the lawyers and the government, legislative 
bodies, public offices and other jurisdictions through use of electronic messages. 
Accessibility of justice also requires translation into the local languages and 
made available to the public in a database through a website which will enable 
them to access the schedule of cases. The Government of India as started a 
project known as ‘e-courts’ which enables the district judiciary in India to be 
accessed by the public at large in terms of contact details, cause list, daily 
orders. Technology in promoting justice essentially requires internet services, 
tele-services, e-records or digital records, online decision making availability 
which not only connotes the availability of the same to individuals but also 
change the judicial process, professional practice, mode of making decisions and 
the concept of justice which the public has.  

The purpose of use of technology in law is to ensure proper allocation of judicial 
resources, reduced costs of administration of justice, improved services for 
litigants, improved professional tools, secured decisions ensuring their 
enforcement and recognition. The civil society has a role too when the media is 
reporting on judicial accountability and trials, as underreporting or over 
reporting will both have detrimental impact upon interference in the working of 
the judiciary.  

Delone and McLean recommended a model3 for e-justice which suggested that 
for the development of a model there needs to be freedom, accountability, 
fairness, access to all, transparency, privacy and lawful.  

 

 

                                                           
3KARIM BENYEKHLEF, JANE BAILEY, JACQUELYN BURKELL, FABIEN 
GÉLINAS, EVALUATING E-JUSTICE: THE DESIGN OF AN ASSESSMENT 
FRAMEWORK FOR E-JUSTICE SYSTEMS(Jul. 27, 2020, 10:04 AM), 
https://www.jstor.org/stable/j.ctt1wn0qx3.7.  
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II. Access to Justice – Legal Right 

Equal access to judicial systems is a fundamental right in democratic countries, 
India being one. This is recognized by the Council of Europe and the United 
Nations. The principle of equal access means one should not be prevented from 
access to justice based upon gender, sexual preference, location, socioeconomic 
condition, religion, right to representation or disabilities. Access to courts has 
been enshrined as a legal right in the European Convention on Human Rights, 
19534. The Universal Declaration of Human Rights, 1948 in Article 8 states 
“everyone has the right to an effective remedy by the competent national 
tribunals for acts violating the fundamental rights granted him by the 
constitution or by law”. E-justice systems also should implement the notion 
‘equal access’ when there could be some users who have limited technological 
literacy who cannot be left as marginalized due to this difficulty. E-justice also 
is a tool for providing speedy justice which is again a fundamental right within 
the ambit of Article 21 of the Indian Constitution than the paper-based 
procedures which are also more costly. It is very much important for the 
development e-justice systems are assessed through method such as user survey, 
qualitative and quantitative analysis, participatory observation.  

In today’s time the court system5 is creaking it is inefficient, slow, expensive 
and beyond people who do not belong to the legal fraternity but court system 
which has the primary responsibility of dispensing justice which cannot be left 
only for the legal community. Access to justice seems to be in great danger of 
being only accessible to the elite. If the advantages of technology which are 
being used in the other fields can also be used by the courts. The huge labour 
force, complex procedures, paper-based systems for running of courts can be 
streamlined, automatic and to an extent paper free will be less costly a system 
for justice delivery system. This efficient and well-equipped court room will 
enable the people to have more faith on the judicial process where there will be 
more satisfied lawyers. This makes it time for the government to invest in 

                                                           
4Article 6. 
5SUSSKIND, supra note 1 at 106. 
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technology to support court and dispute resolution which is the today’s solution 
for pendency.  

E-filing6 when the parties attend the court proceedings will mean documents 
will be submitted through electronic form which shall also be helpful for the 
judges and other stakeholders of the judicial process in access to the documents 
than huge bundles of paper when the papers can be hyper-linked to each other 
which are to be read as references or annexures in manual submissions. In usual 
court rooms stenographers take dictation and then place the copy of the 
pronouncement before the judge for the final judgement, but use of computer-
assisted transcription7 (CAT) which will help to collect words which are spoken 
in court room noted by stenographers and it is changed into text which appears 
instantly on the screens of the judges and other participants in the judicial 
process which is enabled with search engine as we cannot expect the judges to 
sit in court rooms with laptops and taking notes.  

Document display system is another enabling tool during the trial which ensures 
that all are on the same page and are not waiting for the litigants and jury to find 
papers and files manually. The courts attention can also be motivated when it is 
requested to look at the screens. This can also help in reducing the time 
consumed during a hearing and bring in efficiency in judicial process.  

Placing of evidence is another integral part of the judicial process which also 
needs to be beyond all reasonable doubts. Oral arguments are important but the 
same time lawyers can also rely or place evidence in form of charts, graphs, 
diagrams, animations, drawings, models, animations which can be displayed in 
the monitors in the court rooms in both civil and criminal cases. For instance, 
the delay in a project can be represented by an animation that compares the 
actual and the projected time taken for its completion or difficulty in movement 
of funds in a graph than stating orally. The UK Supreme Court8 is now in its 
second generation of system which uses e-filing, document display, real time 
transcription, judicial use of computers on the bench and remote evidence.  

 

                                                           
6
Id. at 107.  

7
Id. at 108.  

8
Id. 
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II.I  Needof Technology in Justice Dispensation  

According to the report of Supreme Court of India titled ‘Subordinate Judiciary 
– Access to Justice9’ lack of capacity is one of the reasons of high level of 
pendency. The reason of pendency starts from subordinate courts where the 
courts work in severe shortage of courtrooms, secretarial and support staff, lack 
of office space and residential accommodation of judges. The report informed 
that the subordinary judiciary is working10 with 5018 a smaller number of court 
rooms to the existing 15540 rooms with a strength of 20558 judicial officers as 
on 31.12.2015. About staffs11 41775are lying vacant as on 31.12.2015. In high 
courts also there is a sanctioned post of 1018 to which the working strength is 
598. The appointment of high court judges has been a long fight with that of the 
state bar councils and the central government which is the nodal agency to 
accept recommendations for appointment of judges. The Calcutta high court, 
Orissa high court witnessed cease work for close to three months regarding 
protests of appointment of judges. The absence of clear time frame to dispose of 
a case seems to be a concern among various high courts, also in the same high 
court in similar types of cases. The Daksh Report12 published in 2016 states that 
the Bombay high court for instance takes an average of 77 days to hear civil 
revisions while 2303 days to hear civil appeals. In regard to the delays caused 
during hearing of the appeals and writ petitions which has usually less 
procedural requirements there can be adoption of ta time frame for disposal of 
the case between the parties with the sanction of the court which can also 
impose costs if such timelines are not adhered to. 

                                                           
9SUBORDINATE COURTS OF INDIA: A REPORT ON ACCESS TO JUSTICE 
(2016)(Aug. 08, 2020, 8:05 PM), 
https://main.sci.gov.in/pdf/AccesstoJustice/Subordinate%20Court%20of%20India.pdf.  
10
Id. 

11
Id. 

12DUSHYANT MAHADIK, ANALYSIS OF CAUSES FOR PENDENCY IN HIGH 
COURTS AND SUBORDINATE COURTS IN MAHARASHTRA (Jul. 27, 2020, 1:43 
PM),https://doj.gov.in/sites/default/files/ASCI%20Final%20Report%20Page%20641%2
0to%20822.pdf. 
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II.II Data collected from person in-charge of National Judicial Data Grid 
Project (NJDG) Project at Jalpaiguri District of West Bengal through 
Interview13 

a) E-filing not in function 

b) Video conferencing takes place in dedicated video conferencing rooms 
that is the judges has to come to the video conferencing room leaving 
the regular court  

c) Video conferencing not functional in court rooms 

d) Video Conferencing not possible when witnesses are located near 

e) Production of accused persons not yet practised through Video 
conferencing from correctional homes 

f) Information to litigants through sms& email since 2015, however 
information to victims had no information.  

 

Figure 1:Average number of days taken for disposal14 

                                                           
13Data collected from District Court of Jalpaiguri, West Bengal, India in 18th November, 
2019 while conducting empirical research permitted by Calcutta High Court for Ph.D 
research. 
14DUSHYANT MAHADIK, supra note 11.  
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This also directly impacts under trials who do not get the opportunity to reach 
the doors of justice and await themselves to be heard, they are neither acquitted 
nor convicted but have to wait for their chance to be heard due to the blocked 
gates of justice delivery system. Section 436A15deals with right of under trials. 
The law of Section 436A states that when a person has undergone detention 
when investigation was been carried on or during inquiry or during trial for an 
offence not being punishable with death has undergone detention one-half of the 
maximum punishment for the offence he has been booked. It is a right for the 
under trial to be released on personal bond with or without sureties. The court is 
also at liberty to keep the person long than the statutory limit after hearing of the 
public prosecutor after recording reasons though the period cannot extend for 
the total punishment prescribed by the law. 

This also means there is clear violation of statutory right due to the pendency of 
cases. The data cited below refers to NCRB data of crime in India which is 
again silent upon how much time these under trials are in prisons, some can be 
one third which is the statutory right, some can be more than that and some can 
be due to filing of frivolous cases arising out of personal enmity or political 
enmity. In civil matters huge economic losses which is occurred in recovery of 
money. 

 

 

 

 

 

 

 

 

 

                                                           
15

CODE CRIM. PROC.(1973).  
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II.III Status of Under Trials:  

 

Figure 2: Situation of Under-trials 

It can be noted from the above graph that there is increase of Indian under trial 
prisoners to 13380between 2015-1616,17693between 2016-1717, 15388 between 
201718-1819 However, in May 2020 after supreme took suo-moto20petition 
(Civil) No. 1 of 2020 – in re: Contagion of covid -19 to achieve the target 
“social distancing norms in prison” cognizance about the space crunch and the 
occupancy21 rate of prisons which stood at 117.8% in 2018 it started a high 
powered committee22 which worked in coordination with the State High Courts 
and Legal service authorities and released 42772 undertrials, parole to 16391 
convicts, 9558 in remand stage were released on 15.05.2020.   

 

II.IV  Assessment of Dum Dum Correctional Home 
                                                           
16NCRB, PRISON STATISTICS INDIA (2015). 
17NCRB, PRISON STATISTICS INDIA (2016). 
18 NCRB, PRISON STATISTICS INDIA (2017). 
19NCRB, PRISON STATISTICS INDIA (2018). 
20ACTIVITIES OF NALSA DURING PANDEMIC(Jul. 27, 2020, 2:05 PM), 
https://www.livelaw.in/pdf_upload/pdf_upload-374881.pdf.  
21TATA TRUSTS, INDIA JUSTICE REPORT (2019). 
22Set up in 23.03.2020. 
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23 

Figure 3: Situation of undertrials at Dum Dum Central Correctional Home 

 

Figure 4: Impact of pendency of cases 

This shows us it is not only delay in justice but rights of socio-economic, 
political and cultural altogether gets affected in a society due to pendency of 
criminal and civil matters.  

                                                           
23Data collected Vide permission letter no. 996/M-1(2)/2014 dated 23.10.2019 from 
OSD & Ex-officio DG & IG of Correctional Services, West Bengal on 15.11.2019.  
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II.V E-Access to Justice and Correctional Services 

Considering the number of under trials in India it is the need of the hour to 
complete the trial preferably within reasonable time, in several occasions the 
courts have rejected bail application but have passed an order stating that the 
trial maybe likely completed within one year. Completion of trial and the 
presence of accused persons is interconnected, the presence requires ample 
amount of resources of the state to be dispensed with. For instance, for 
production of the accused from the correctional home to the court requires 
various formalities including security arrangements, health of the accused, 
vehicle and policemen to ensure the process is completed smoothly. The 
Calcutta High Court in the case of Najir Momin @ Nazir Momin vs. State of 

West Bengal
24referred that the position of West Bengal is concerned the linkage 

of video linking is only found in nineteen District Courts are connected to 
eighteen correctional homes. The court clarified that the reality is the number of 
under trials who are produced more is before the court of Chief Judicial 
Magistrate or Additional Chief Judicial Magistrate. Availability of video linkage 
provides a speedy way for production of under trials. The present availability of 
video conferencing room does not make the resource available to the courts of 
CJM/ACJM who has to hear the cases of remand of accused persons. This is a 
welcome step for promoting e-access to justice.  

However, the following needs to consider for effective implementation of the 
guidelines: 

a) Presence of a doctor or a doctor’s report can also be sent through email 
or a dedicated application when the under trial is produced.  

b) The service of extending the same must also be extended to police 
stations from where accused can be produced from police remand, 
similarly the medical report will be essential which must indicate the 
date, time and place of the check-up before the accused is produced 
through video conferencing.  

                                                           
24C.R.M. no. 9557 of 2019, Calcutta High Court.  
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c) The use of video conferencing or linkage must also be extended to 
parole board decisions; access to legal counselling or medical services 
where minor suggestions are required.  

d) Video conferencing25 can also help in curbing small disputes when 
family and friends26 of inmates comes to visit them in the correctional 
home which requires the authorities to ensure it is through a glass room 
or iron blocks along with secure check of the visitors and finally the 
safe movement of the inmate back towards his cell. In reference to the 
over crowing of jails (the present population is 466084 against the 
sanctioned strength of 396223 as on 31.12.201827) the visitor foot fall 
will also increase if video conferencing through the use of skype, 
whatsapp call, face time is used this will also bring down the number of 
visitors and ensure smooth communication with their families. It can be 
noted that Rule 58(1)(a)28states that “Prisoners shall be allowed, under 
necessary supervision, to communicate with their family and friends at 

regular intervals: by corresponding in writing and using, where 

available, telecommunication, electronic, digital and other 

means…”which mandates countries and state legislatures to formulate 
policies for using technology in access to justice for inmates.  

e) This is also cost saving; the exchequer of the state is limited which also 
needs attention. Using technology will ensure cost reduction regarding 
infrastructure arrangements of production of accused, availing legal 
counselling, doctor consultation, parole meetings. Idaho29 compared the 
costs of purchasing of computer, internet service, software’s and other 

                                                           
25JAMES M. JEFFORDS CENTER’S VERMONT LEGISLATIVE RESEARCH 
SERVICE, PRISON VIDEO CONFERENCING(Apr. 04, 2020, 7:14 
PM),https://www.uvm.edu/~vlrs/CriminalJusticeandCorrections/prison%20video%20co
nferencing.pdf. 
26
Ibid, Adopted by Missouri.  

27WORLD PRISON BRIEF DATA(Apr. 04, 2020, 12:30 PM), 
https://www.prisonstudies.org/country/india. 
28UNITED NATIONS STANDARD MINIMUM RULES FOR THE TREATMENT OF 
PRISONERS RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY(2015).  
29
Id. 
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essentials was low when compared to arrangement of infrastructural 
arrangements.  

 

II.VI  Other coherent problems of legal systems in promoting e-access to 
justice 

a) Underperformance due to pack of proper design of systems 

b) Lack of strategies for development 

c) Malfunctions of systems 

d) Lack of maintenance 

e) Lack of awareness 

f) Lack of training of professionals 

g) Lack of updating of practices 

h) Perception and acceptance by people 

II.VII The following needs to be kept in mind during use of E-Access to 
Justice 

a) E-access30 to justice will promote to remove the biasness or prejudiced 
nature of judges when cases are distributed, the system shall allocate 
cases.  

b) Databases will have routine cases supported by sentencing operations, 
these may affect the judges because it will force them to choose the 
decision from the stored selected guidelines only. This may also lead to 
bind them curbing the independence of judiciary.  

c) The next issue which needs to be addressed is delegation of functions, 
activities including software designs to private companies as outsourced 
work for implementation and spread of technology. This also gives rise 
to dependency upon the private suppliers.  

d) Use of technology in delivering justice must focus on two main aspects, 
systems capacity to uplift judicial and court’s accountability. This can 

                                                           
30SUSSKIND, supra note1 at 8.  
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be achieved through by adapting a formal process in form of publication 
of annual court report, scrutiny of judicial appointments and appealable. 

e) Firstly, use of technology also requires as assessment of the of the e-
justice system and the way it is working which can be checked by 
seeing whether the present system has the capacity to increase 
efficiency of the judicial work and the court along with providing 
information on the same. Secondly, the accountability level of the e-
justice system itself. E-justice provides information on courts and 
judicial efficiency and whether the nature of the judicial work is in order 
of after complying of the norms. The system can also be used in 
monitoring and storing information on cases filed and the average time 
which is taken to process a case through developing system such as case 
management system, electronic legal work desk, court records and 
electronic data.  

 

III. Law and Technology 

The purpose of law is that of an instrument of regulation to control the activities 
of the government and as a tool to control the powers of the State to put forward 
the legitimate expectations of the citizens. In respect of technology it performs 
an independent role to achieve specific ends which is beyond human control and 
as an instrument that involves the results it achieves. E-filing of applications 
requires association of a varied types of technological applications required by 
litigants and courts also need to exchange the prescribed documents. E-filing 
helps the judicial procedures to structure itself by securing a judicial identity and 
how documents can be exchanged in this behalf. Justice systems must be 
associated to accommodate large scale stakeholders of the justice delivery 
system such as courts, police public prosecutors and prison department. 
Videoconferencing can be a tool of information technology to hold court 
proceedings which enables the court to conduct appearances of witnesses from a 
remote location also the security issues concerning production of the inmates is 
also taken care of.  Use of technology includes information through web pages, 
online document assessment, electronic filing, interactive interviews and 
opinions, live video telecast systems, security system for the courts, broadcast of 
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court proceedings have transformed the traditional court practices enabling the 
users of the court system to connect better to each other.  

Washington State Access to Justice31 an organization created by order of 
Washington State Supreme Court in 1994 to start Access to Justice Technology 
Bill of Rights (ATJTBoR) committee which included judges, clerks and all 
other staffs associated with the courts to assess the actual and planned 
deployment of technologies in the administration of justice by the state. There 
was another group working comprising people from the field of technology, 
law, and academics to prepare an ideal system. This was followed by a sub-
committee which held extensive to understand the impact of the use of 
technology on the various corners of the criminal justice administrators.  

The success of use of technology requires to adopt best practices through use of 
templates, materials which will act as resources which would be made available 
to the court officers which would help in day-to-day planning and development 
of the use of technology. Use of technology may also lead to certain anxieties 
amongst the members of the justice delivery system such as: 

a) Loss of administrative flexibility - Use of new technology means there 
would remain a fear of administrative responsibilities with that of the 
present ones. The principles which would govern the use of technology 
would also require that the agency must not violate the third-party legal 
rights of third party. 

b) Cost and unfunded mandates – Adoption of technology must also 
ensure that it is cost effective and it does not lead to misutilization of the 
available funds because availability will result in costly services at least 
in short term tenures which at times acts as an barrier to adopt it. 

c) Impossible tasks – Improving the quality of justice through use of 
technology at times also demands the fear of expensive availability of 
public-access network which also needs to be addressed. 

                                                           
31RICHARD ZORZA AND DONALD J HOROWITZ,THE WASHINGTON STATE 
ACCESS TO JUSTICE TECHNOLOGY PRINCIPLES: A PERSPECTIVE FOR 
JUSTICE SYSTEM PROFESSIONALS(Jul. 25, 2020, 7:10 
PM),https://www.jstor.org/stable/27977301 
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d) just outcomes versus process orientation – Often policies are 
designed with a mind set of result oriented which means the legal 
systems are not designed focusing on the processes which are covered 
to reach the objective of the policy designed, this would affect the 
working of the legal systems as the results would differ if the processes 
is not taken care of.  

e) Generality vs. specific – There has to be a balance between the general 
and specific principles which needs to be insisted upon to govern the 
rules of use of technology, in addition there has to be adoption of ‘best 
practices’ which will ensure to deal with specific situations. 

 

IV . Legal Information Systems 

Legal information32 system gives rise to a limited number of regulatory 
questions like that of the privacy issues of the names of the persons mentioned 
in the judgment which needs to be balanced with purpose of publicity of judicial 
decisions. Though LIS helps in making the laws and cases digitally available 
which can affect the way it is interpreted as the intentions of the judiciary can 
also be interfered with the voice of the civil society and media. At present times 
the use of SCC online, manupatrawhich provides headnotes for the judicial 
decisions as per the running of that software running office bearers, another 
problem is that sometimes the headnotes may carry a completely different 
message than the opinion of the judiciary due to the biased legal interpretations.  

Transparency of information is what kind of information does the e-justice 
system provides referring to the procedural norms which regulates the systems, 
availability of documents that provide the information. The next thing about 
information is the quality of information whether the information which is 
provided is complete? Whether the information provided can be relied upon? – 
Presence of FAQ’s; whether the information which is asked is provided on 
time? – how often the information is updated in the e-justice systems; whether 
the information is accessible? Comprehensibility of information, number of help 
desks are answers to accessibility.  

                                                           
32SUSSKIND, supra note1 at 96. 
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Service quality is another requirement of effective e-justice systems, one needs 
to access whether the service is reliable? – Timely service or on demand; 
whether competent personnel are engaged for delivery of the service and what 
quality of service are provided by the providers vis a vis the users – the nature of 
the staffs engaged and there availability and general rate of service provided 
which has online support. 

 

V. Virtual Courts 

Increasing access to justice in today’s judicial33 process is a much-needed thing 
which also must be able to look ahead in the future to improve the future of 
courts and dispute resolution. This brings to the question that whether courts are 
service or places where the parties must mandatorily assemble to reach to 
justice. Is the physical place important in terms of access to justice? When we 
term ‘virtual courts’34 it gives us an image of a conventional set-up of the court 
room in which a video-link attached. History has shown that in serious criminal 
cases and cases where witnesses have been intimated have deposed through use 
of video conferences in important discussions pertaining to bail or remand. 
Expert opinion35 which is another support system for courts can be more 
efficient when experts such as doctors, fingerprint expert and others who due to 
paucity of time or other pre-engagements can depose from remote locations 
through use of video conferences in large screen of court rooms. Not only the 
witnesses ,the accused person can also appear in sensitive cases which not only 
saves time but also money and vulnerability.  

The Ministry of Justice published a report titled ‘Virtual Court Pilot: Outcome 
Evaluation’ in 2010 which showcased that how a video link which could 
connect police station and the court room can be useful to have the first hearing 

                                                           
33
Id. at 110.  

34SALIH PIRZADA, JUSTICE GITA MITTAL HOLDS COURT HEARING VIA 
VIDEO CONFERENCING DESPITE MEDICAL DIFFICULTIES (AUG. 10, 2020, 
7:10 PM), https://www.livelaw.in/top-stories/justice-gita-mittal-holds-court-hearing-via-
video-conferencing-despite-medical-difficulties-
145460#:~:text=Chief%20Justice%20of%20J%26K%20High,May%202019%2C%20de
spite%20medical%20difficulties.&text=However%2C%20she%20has%20been%20hold
ing,%22 
35Indian Evidence Act, 1872, Section 45-51.  
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in most of the criminal cases. It also cuts down on the failure of appearances 
saving the pressure of transportation of prisoners from court to court.  

In the present time of skype, video calls has broadened the scope of virtual 
courts though it can be difficult to use during trials but definitely can be 
beneficial in pre-trial stage when judges from there chambers can hear the 
parties appearing from remote locations. This also established the fact that there 
cannot be any boundaries in availing justice, for instance in Jammu and Kashmir 
due to snowfall witnesses or accused persons may face difficulty in appearing 
for court hearings and also seek a date when the climate is favourable which is 
again limiting the concept of access to justice altogether where technology can 
be immensely beneficial.  

V.I  View of Judiciary 

Kalyan Chandra Sarkar v. Rajesh Ranjan alias Pappu Yadav36,– video 
conferencing was used for the purpose of fair trial the accused’s personal 
appearance was dispensed with person and the proceeding was conducted from 
Tihar Jail in Delhi. The learned trail judge also ensured before recording of 
statements that the accused was available over video conferencing to ensure the 
statements recorded under section 313 are not a mere formality. in a different 
city when accused kept in a different city.  

In the case of State of Maharastra Vs Praful B Desai37 – permitted witness 
examination through video conferencing. The question of witness examination 
over video conferencing was compared to that of virtual reality which infringed 
the rights of the accused under Article 21 of the Constitution.  It was deliberated 
upon that in a situation of virtual reality is a situation where one is made to feel, 
hear or imagine something which does not exist in real. For instance, can be 
made to feel that the person is in a cold room though being present in a humid 
condition. Video conferencing cannot be linked with that of virtual reality, 
science and technology has brought the world closer where we can watch a 
match which is happening live in another part of the world. A person who 
witnesses the match in the stadium gets to see the same reality of the match 

                                                           
36 (2005)Cri.L.J. 1441 (India).  
37(2003) 4 S.C.C. 601 (India).  
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similarly to that of the person watching the match at home which is not virtual 
reality but reality. Video conferencing helps to connect to a person who is 
distant from the place to enable him to see, hear and talk without touching in a 
similar manner as if the person is appearing physically before you. The presence 
of the accused or his pleader during the recording of evidence through video 
conference satisfies the condition of ‘presence’ withing the meaning of section 
273 of Cr.P.C. In fact, the accused will be able to see the witnesses much better 
than in an overcrowded court room. The playback option of the video would 
also enable a better situation during cross-examination. Witnesses can be 
confronted regarding documents, other material or statement as if it is taking 
place in the court without causing any prejudices to the accused.  

In the case of Sujoy Mitra Vs. State of West Bengal38–The Calcutta High Court 
permitted witness examination through video conferencing situated in Ireland. 
In the present case all other witnesses were recorded however the victim of the 
crime was an Irish lady and presently in Ireland where the trial court had 
allowed recording of statement of the witness over video conferencing. The 
court also rejected the view that extradition treaty is not required between 
countries for recording of witness statements. Further that there is any need to 
file affidavit for deposition disclosing the identity and the victim was not 
looking directly at the camera. However, the court gave a few guidelines during 
video conferencing: 

a) The court must ensure that the identity of the witness who is giving 
evidence via video conferencing is satisfied 

b) Administering of oath before recording of evidence 

c) Examination of witness must be done during the working hours of the 
court 

d) The copies of the documents which is to be required for extraction of 
proof must be sent in advance to the witness 

e) The court must also ensure the witness is alone in the room in the Indian 
embassy through video conferencing 

                                                           
38(2015) 16 S.C.C. 615 (India).  
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f) The court must also record the demeanour of the witness is essential for 
evaluation of the evidence 

g) Once the recording is started it must be completed daily without 
adjournments 

h) Any other requirements essential for proper recording as deemed fit by 
the trial court 

Access to justice and participation of stakeholders of the trial is of utmost 
importance this gives us an understand that technology in Indian law is not new, 
the fair trial rights of public hearing can be substituted by online hearing. It can 
be suggested: 

a) Recording of hearing is kept.  

b) Live steaming of hearing is ensured in court’s website with audio and 
video.  

VI.  Conclusion and Suggestions 

The present situation of lock down due to the spread of virus, covid-19 has 
made the judiciary think about e-courts or virtual courts. Matters are been taken 
which are of most urgent in nature there after listed in the respective website of 
the High Courts and Supreme Court.  

VI.I The Supreme court of India and e-filing: 

The court has rolled39 out services during the covid-19 spread in India which 
should us the usage of technology at length for the first time in the Indian 
judiciary. The services of e-filing are available to advocate-on-record and 
petitioners in person. The AOR’s are required to register their email id and 
phone number along with a copy of their signature sent online in this link after 
duly filling in the form.  

It can be suggested that the lower judiciary that is courts of the magistrates to 
the court of district judge is also brought in under the purview of e-filing. At the 

                                                           
39PRACTICE DIRECTIONS FOR E-FILING (PHASE-II) IN THE SUPREME COURT 
OF INDIA(May. 15, 2020, 3:10 PM), 
https://main.sci.gov.in/php/FAQ/5_6246991526434439183.pdf.  
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present situation can be further extended to high courts to enable them to sit 
regularlybesides emergency benches. Apart fromthe present Indian judiciary is 
already in use of software’s such as ‘dragon’ which work as speech to text. But 
often it is learnt from the judicial officers that adequate support personnel who 
are attached to them are not trained in handling these software’s which may be a 
reason for non-usage of this technology due the huge pressure of cases upon 
them. Inclusion of cause lists in e-courts which is now a reality which is again a 
reality through the ecourts.gov.in website an initiative of Department of Justice, 
Government of India is another initiative of usage of technology. Server copies 
of orders in lower judiciary which is also now a reality, this not only promotes 
using technology in access to justice but litigants would not have to rely upon 
the words of the advocates for information rather they can be personally obtain 
the information.  

VI.I.IThe other suggestions recommended are as follows: 

a) Use of display boards in district judiciary 

b) Strengthening e-filing where documents will be submitted through 
electronic form which shall also be helpful for the judges and other 
stakeholders of the judicial process in access to the documents than 
huge bundles of paper when the papers can be hyper-linked to each 
other which are to be read as references or annexures in manual 
submissions 

c) Use of computer-assisted transcription (CAT) which will help to collect 
words which are spoken in court room to be captured by stenographers 
and it is converted into text which appears instantly on the screens of 
the judges and other participants. 

d) Document display system is another enabling tool during the trial which 
ensures that all are on the same page and are not waiting for the parties 
and judges to locate papers and files manually.  

e) Oral arguments are important but the same time lawyers can also rely or 
place evidence in form of charts, graphs, diagrams, animations, 
drawings, models, animations which can be displayed in the monitors in 
the court rooms in both civil and criminal cases. This would be 
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beneficial in understanding the duration of time, movement of funds and 
projected completion.  

f) Court visits which is real time to ensure the use of technology at all 
levels in the district judiciary court visits and which are carried on for 
documentation purposes. 

g) Deposition of witnesses and accused persons through video conferences 
in all matters. Expert opinions such as witness of a ‘cmoh’ who has to 
travel in the district for deposition after obtaining leave from the 
hospital which can be readily done with use of screens in court rooms 
where the doctor can connect from his chamber. The same goes for 
police personnel who are often busy in law and duty or investigation of 
cases and cannot depose in the court which can be also conducted 
through video conferencing saving a lot more dates given as ‘final call’ 
to the witnesses there after issuing of summons. 

h) Amendments to Indian evidence act for recognizing e-filing, e-filing of 
applications, e-deposition,  e-adducing of evidence needs to be amended 
so as to enable all courts in India to follow and law students to learn 
from university days.   
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Biotechnological Advancement and Its Impact on the 
Society 

Numa Limbu
1 

Abstract 

Technology has made a huge advancement in 20
th
Century, it has in a dynamic way 

changed the life of human beings. With increase in technological information there has 

been tremendous growth of database of scientific knowledge.
2
 Improvements in 

technology leads to increase in knowledge and information further creating better 

technology.
3
Firstly, it was the computer technology that brought about a global impact 

on the activities of human beings. Further internet provided exciting new possibilities 

for electronic communication. The human life no longer remained the same.
4
 Later with 

biotechnological advancement there was rapid change in the quality of life. It is also 

considered as one of the most controversial scientific advancement. Generally, 

biotechnology means application of technology to the practice of medicine.
5
 

In old times, biotechnologies mainly aimed to provide a more reliable food source by 

growing plants and domesticating animals rather depending on hunting and gathering. 

It was in 1953, when structure of DNA was discovered which led to numerous 

applications particularly in forensics, medicines and agriculture.
6
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Though, technological advancements have created numerous possibilities, it has also 

led to various concerns like social isolation, random and reckless dissemination of non-

verifiable or inaccurate information.
7
 Biotechnological advancements has a negative 

impact on a special group of society they are the indigenous people. In a way their 

practices, their knowledge is being misappropriated by corporations, companies and 

researchers for developing new medicines, without acknowledging the economic rights 

of the indigenous peoples.
8
 As they are a part of society their rights are infringed and no 

proper legislation provides protection to them. Though, the need for recognizing the 

rights has been debated a lot, yet a strong step needs to be taken. This paper strives to 

provide an outlook of how biotechnological advancement has an impact on the rights of 

indigenous communities who are one of the important parts of society. 

Key words: Technology, Advancement, Biotechnology, Society, Indigenous 

Communities, Indigenous Peoples. 

 

I. Introduction 

Biotechnology is a  scientific  term  formed with two words ‘Bio’,  which  
stands  for biology,  the science  of life;  and  ‘Technology’,  the tools  and  
techniques used  to achieve  a  particular purpose. KarolyEreky, a Hungarian 
agricultural economist coined the term Biotechnology in 1917. He is also 
regarded as the “father "of  biotechnology.9  The  entrance  of  this  new  field  
created many controversies that concurred with increasing awareness  of the  
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negative effects  of industrialization, and  with the  greater possibilities in 
science and technological progress.10 

Biotechnology is the area of biology that involves the use of living processes, 
organisms or systems to manufacture products or technology intended to 
improve the quality of human life.11 

Such inventions have led to improvement in various fields, from introduction of 
new drugs to various others products that has helped human life. Successful 
applications of such processes have resulted in treatments of diseases, 
environment impact reduction and more efficient use of natural resources12. 
There are various examples of biotechnological applications, to name few are: 

1. Pharmaceutical industries use biotechnology to find cures for diseases, 
and develop various drugs. 

2. Chemical manufacturing engineers use biological processes, such as 
fermentation and the use of enzymes or microbes, to streamline 
chemical manufacturing, reduces operational costs and reduces 
chemical emissions.13 

3. Biofuels can be created by altering natural resources to produce 
combustible fuel. 

4. Nutrient Supplementation can involve biotechnology as some foods are 
infused with necessary added nutrients to aid in diet planning or medical 
treatment. 

5. Plants and crops can be bred to handle external stress, such as minimal 
space or extreme weather conditions, through biotechnology.14 
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II. Impacts of Biotechnology on the Society 

Biotechnologies were an outcome of needs and demands of the society. There is 
always a negative and positive response to new biotechnological inventions, but 
over time, they tend to become more widely accepted. New biotechnologies are 
often controversial because of the ethical issues. They frequently become the 
subject of public debate.15 Sometimes, people are wary of new biotechnologies 
because they involve doing things that haven’t been done before, and they are 
unsure of possible future effects.16 Public debate raises the issues and presents 
different viewpoints. This can help people make informed decisions and also 
influence government organisations that control new research and 
development.17 

There is no doubt that the effects of any new technology introduced on the scale 
anticipated for biotechnology extend beyond the factories and research centres 
influencing our everyday lives. “Biotechnology has, for example, made it 
possible to detect, and in some cases treat, diseases such as sickle-cell anaemia, 
Tay-Sachs disease, diabetes, and cystic fibrosis”.18While it is not possible to 
eliminate completely the risk of a genetic engineering accident, the experience 
of the last ten or so years of research has indicated that the chances of 
constructing a disease-producing organism by accident are very remote. This is 
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because such pathogens require an extremely complex set of distinct 
characteristics, and are effective only when all are present.19 

Most of the biotechnological inventions are patented, as it is risky as a long 
period of time is required to complete it.Such inventions takes more than 10 
years to develop a biotech medicine or a plant improved through agricultural 
biotechnology from its inception to regulatory approval and finally to market 
launch.20“The average, of fully capitalized cost for developing a new medicine 
has been estimated at $1.2 billion and a new biotechnology derived plant 
product at $133 million. Most biotechnology innovation begins in the laboratory 
where a particular gene of interest is identified. This gene may have some 
correlation with a specific disorder or disease or perhaps a new plant trait or 
enzyme. Further research and development of these promising discoveries can 
take years, even decades, and hundreds of millions of U.S. dollars to achieve”.21 
The main motive of the biotechnology innovators are to patent the inventions to 
generate interest from investors to further research on these discoveries and/or 
to license them to potential partners or developers. In these situations patents are 
used as instruments to assure investors that their investment is secure and has 
the potential to be recouped and can be transferable.22With weak patent rights, 
or an absence of patent rights,  the development and commercialization and 
hence the availability or promising biotechnology discoveries will beseverely 
hindered.23 
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III. Advantages of Biotechnological Inventions on Society 

There is no question of denying the potential benefits  of biotechnologies in 
solving world food shortages, and improvements in medicine, agriculture, and 
veterinary sciences. Biotechnology has power to give humans good health, help 
in maintaining favorable environment conditions and also help in well-being of 
communities.24 Biotechnological industries plays an important role in field of 
economics, health and environment. One of the advantages of biotechnology is 
its inputs on environment, through which various products has been introduced, 
to treat, and also to monitor the environmental conditions for example, treating 
environmental pollutions through bio treatment and bio monitoring of 
environmental and treatment processes. Secondly, biotechnology also produces 
eco-friendly products. These types of product give many benefits to civilians, 
and also to the environment.25Apart from benefiting environment, there are 
numerous products that has been developed that have a positive impact on the 
society.26Agricultural biotechnology can help solve the global food crisis and 
make a positive impact on world hunger. Crops improved through agricultural 
biotechnology have been grown commercially on a commodity scale for over 
years. These crops have been adopted worldwide at rates exceeding any  other 
advances  in the history of agriculture.27 

Biotechnology in agricultural fieldhas  been seen as the answer to meet such 
demands. Because it isn’t possible to make a growth by using the traditional 
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agricultural techniques.28 With the help of biotech crops farmers in different 
places have earned more than the usual amount and this leads to improvement in 
economic conditions in their  communities. Apart from agriculture and the 
economic conditions of farmers, biotechnology has also had a tremendous 
impact on the environment.29 With the application of herbicide-tolerant crops 
farmers are free to eliminate ploughing on their fields which has indirectly 
resulted in better soil health and conservation, improved water retention and also 
decreased soil erosion.30Though, biotechnologies has helped in various fields 
but the truth about its negative impacts cannot be overlooked. 

 

III. Negative Impacts of Biotechnological Inventions  

There is a divide among peoples who support biotechnological applications and 
people who are against its application. Many are of the opinion that 
biotechnological inventions have more negative impacts as compared to positive 
ones. As biotechnological inventions involve gene manipulation and cloning of 
animals, it has raised many ethical issues.  The development in biotechnology 
during the last few decades has raised a lot of ethical controversy. People 
criticize it and state that it is “objectionable in itself”. 31The application of 
various processes on animals has been regarded as unnatural. According to 
many biotechnologies could mean, challenging God’s Creation. Biotechnology 
has many disadvantages, on biodiversity and the ecosystem. Genetically 
modified organisms can escape into the wild and cause damage to the 
ecosystem. Due to rapid introduction of various new organisms has led to 
decrease in the biodiversity.32 Genetically modified crops have been introduced 
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in the markets, these crops often combine herbicides tolerance with pest 
resistance, since both are highly desirable traits. Since such new crops are 
introduced the productivity though might be improved but there are negative 
impacts on the environment as well as human health.33 

Some people hold strong moral and ethical views on particular practices based 
on their religious and cultural beliefs. Biotechnologies involving practices such 
as organ transplants, manipulating human embryos and using animals in 
research may be particularly offensive to some groups of people. Their views 
are likely to affect progress and availability of some biotechnologies in different 
societies.34“Though there are some disappearances of various bio hazards but it 
does not mean that strict regulation of the new technology should be relaxed.  A 
strong vigilance must be maintained, to look into a wide range of exciting 
prospects that stem from biotechnology”.35 

While discussing the various areas this article highlights the impacts that 
biotechnologies has made on the society. There are many negative impacts, one 
of the impact is seen upon the Indigenous Peoples. Indigenous Peoples are those 
who inherit and practice unique cultures and ways relating to people and the 
environment and have retained their own social, culture, economic and political 
characteristics that are different from those living in a society.36 Indigenous 
peoples being an important part of the society has also been affected by various 
applications of biotechnology.37 With various Intellectual Property Rights  
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guaranteed under the Trade Related Aspects of Intellectual Property Rights 
(hereafter referred to as TRIPs),1994.38 There are various inventions and 
researches made on the biological resources by applying the Traditional 
Knowledge (hereafter referred to as TK) of the Indigenous Communities, such 
inventions have led to various concerns that needs to be addressed. With patent 
claims on the TK of indigenous communities there is an urgent need for 
effective measures to be implemented. Though application of technologies has 
benefited human lives, but its negative impacts cannot be 
overlooked.39Biotechnology is as old as humankind. From ancient times women, 
farmers and indigenous peoples, have been domesticating animals and cross-
pollinating plants. Cross-breeding and taming of wild animals were also done. 
Human beings have through interventions led to the further development of 
biodiversity.40 Indigenous Peoples have their own practices that they have come 
up with after many trials . For example, the Igorot people in the Cordillera 
region of the Philippines, have been fermenting their tapey (rice wine) and basi 
(sugar cane wine) since time immemorial. Tapey is made with a native yeast 
called bubod which is made by the women. Basi, on the other hand is prepared 
with some seeds called gamu which comes from the forest. Indigenous 
biotechnologies included fermentation technology to brew beer, wines, and 
other food preparations, and the domestication of wild plants and animals.41  
They have used their understandings to come up with something new and useful 
to them and the communities. One cannot deny the input that indigenous 
peoples have made to discover a vast array of medicinal plants, that are being 
used since ages through the generations. But the issue related to “biopiracy”42 is 
rampant. To name some one cannot forget the patent claim on turmeric, basmati 
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rice, neem etc. The patent claims were awarded patent rights, without 
acknowledging the prior art of people in India.43The corporations or the 
researchers use the knowledge of the indigenous peoples for making new 
products without informing or seeking approval of the indigenous peoples. In 
this way they  infringe the economic, cultural as well as social rights of the 
indigenous peoples. They have failed to recognise the TK of the indigenous 
peoples. There is no doubt that indigenous peoples have contributed 
significantly to the present body of knowledge, such as ethno botanists, ethno 
pharmacologists, and by agriculturists, foresters, and food 
technologists.44Recently, biotechnology is more often associated with the most 
modern technologies, particularly genetic engineering, new cellular procedures 
based on the old technology of tissue culture, and embryo transfer.45 It is this 
modern biotechnology which poses a major threat to our indigenous values and 
belief systems, lifestyles, biological diversity, and the last remaining indigenous 
sustainable resource management systems, and socio-politico-economic 
formations. The philosophical, social, economic, ecological and cultural 
implications of these are serious not only for indigenous peoples but for the 
whole world.46 

Bio prospecting47 is also one of the ways through which the companies or 
researchers are infringing the rights of indigenous peoples. Though it cannot 
always be that the rights of indigenous peoples are infringed but the researchers 
identify valuable chemical compounds from plants, animals and microorganisms 
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which are used by the indigenous peoples or are found in their territory.48 There 
are numerous cases where commercial bio prospecting agreements has not been 
effectively monitored or enforced by source communities, countries, or by the 
Convention on Biological Diversity49, and amount to little more than “legalized” 
bio-piracy. There are number of pharmaceutical corporations as well as 
researchers and biotechnology companies that are stalking the forests, fields and 
waters of the developing world in search of biological riches and indigenous 
knowledge.50Their main aim is to gather information’s and use it to patent a 
product so that they can avail private rights over it. By doing so they infringe the 
rights of the indigenous people, their rights aren’t recognised and hence,  are 
deprived of the economic rights. Under the vast majority of current bio 
prospecting agreements, when indigenous peoples share information or genetic 
materials they effectively lose control over such resources, regardless of 
whether or not they are compensated.51 

IV. Biotechnology and Its Impact on Rights of Indigenous Peoples  

Biotechnology is capable of changing genes within and between species of 
plants, animals, human beings and microorganisms. With its application the 
living matters are converted into materials and designed into new life forms.52 
There exists a huge difference between the new biotechnologies and what we 
previously knew as biotechnology. In the traditional cross-breeding of plants 
and animals, the reproductive process was not drastically short-
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circuited.53Genetic engineering not only short circuits the reproductive process, 
but it creates new life-forms never before seen on the face of the earth. While it 
is true that throughout human history people have altered their environment and 
manipulated living things including themselves, this ability is constrained by 
nature itself. Plants can be bred with other plants and animals can be bred with 
closely related species.54 Genetic engineering, however, can transcend nature’s 
boundaries and engineer or create far beyond what was possible two decades 
ago. It is capable of changing the fundamental structures of living things 
because genetic material from an animal can be inserted into a plant or an 
animal gene can be inserted into humans, etc.55 The boundaries between species 
are broken down by genetic engineering.The main raw materials for 
biotechnology industry are  micro-organisms, plants, animals, and human 
beings, just as the non-renewable matter are the main raw materials for the 
industrial revolution. “The gross exploitation of non-renewable matter is 
regarded by indigenous peoples as the rape of mother earth”.56 The history of 
colonization and exploitation faced by  many indigenous peoples in various 
parts of the world tells us how the colonizers and corporations got their hands on 
the rich deposits of minerals and the abundance of forests and forest products 
found in indigenous peoples’ territories by using all kinds of legal and illegal 
methods.57 The cruelty faced in the hands of colonizer and even post-colonial 
governments to our ancestors in the process of extracting and appropriating 
resources has caused serious impact.58With biotechnology, living matter can be 
fragmented into its smallest components and commodify the same.Hence, with 
the desire of profits in the genetic resources of our bodies, and in plants, 
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animals, and micro-organisms found in our territories, has led to a more 
insidious and dangerous threat.59  

The main problem of  biopiracy  is not patenting inventions derived from 
traditional indigenous information, but rather the unfair acquisition or the 
misappropriation of knowledge and then the inequitable sharing of profits 
derived from developing such information into a valuable commercial 
products.60There needs to be a process through which traditional information is 
acquired fairly and that fair compensation is paid to the group who “owns” the 
information. It is not the use of traditional knowledge in a patent that is 
inherently wrong61but is rather the inequitable misappropriation and subsequent 
profiteering that is the real problem. Therefore, the answer to the question how 
to provide for fair and equitable compensation for traditional knowledge must 
be answered.62 Hence, the policy makers must formulate methods for equitable 
access to the TK of the indigenous peoples/communities. By doing so 
compensation can be awarded to the rightful owner. Without a proper 
permission to avail the resources of the indigenous communities has led to 
infringement of their rights.63One of the critical concern is whether patenting 
conflicts with indigenous knowledge and value systems. In a basic theoretical 
sense, patents can significantly add to costs to new inventions, and thereby act 
as barriers.64 

                                                           
59Biotechnology and Indigenous Peoples, (Oct.12, 2019, 
12:00PM),https://www.twn.my/title/tokar.htm. 
60Henk Hobbelink, Biopiracy,ENVIRONMENT JUSTICE ORGANIZATIONS, 
LIABILITIES AND TRADE 
(Oct.9,2019,12:30PM),http://www.ejolt.org/2015/09/biopiracy/. 
61Grethel Aguilar, Access to genetic resources and protection of traditional knowledge 
in the territories of indigenous peoples,ENVIRONMENTAL SCIENCE POLICY 
(Oct.12, 2019, 12:50 PM),https://www.cbd.int/doc/articles/2002-/A-00390.pdf . 
62Molly Torsen et al,Intellectual Property and the safeguarding of Traditional Cultures, 
WIPO 
(Oct.12,2019,12:45PM),https://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_102
3.pdf. 
63A.Krattiger et al,Biotechnology Patents and Indigenous Peoples,IPHANDBOOK OF 
BEST PRACTICES 
(Oct.12,2019,2:00PM),http://www.iphandbook.org/handbook/ch16/p01/eo/. 
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The principle demands of the indigenous peoples can be summarized as 
follows:-65 

• Self-determination, including demands related to property rights over 
land and resources.  

• Prior Informed Consent in relation to the protection of traditional 
knowledge and plant medicines and the right to determine measures for 
their development.  

• Human Rights that include rights to life and liberty and to freedom from 
discrimination and oppression.  

• Cultural Rights that include the right to express and maintain different 
cultures, the right to religion, language, access to sacred sites and 
religious practices.  

• Treaties as laws governing the relations between colonial systems and 
indigenous peoples and the renegotiations of said treaties.  

With common property standards equitable divide of the benefits generated by 
the utilization of genetic resources and the traditional knowledge internally 
associated with the Indigenous People concerned must be defined.66 If right of 
customary law is exercised as a part of the legal reality then traditional 
knowledge can be protected in those cases. With the political and legal supports 
indigenous communities can avail the standing as a ‘legal entity’ and can enter 
into contracts for access to genetic resources and the associated traditional 
knowledge.67The equitable distribution of the benefits derived from TK in 
association with access to genetic resources leads to an important question of 
who is the real owner of these resources. It is here that one should distinguish 
different types of property: 

• Propertyrights in land/territory, 

• Property rights in genetic resources, 

                                                           
65According to the bulletin of the Working Group on Rights over Traditional Resources 
(No. 3, 1996). 
66
United Nations Declaration on the Rights of Indigenous Peoples,UNITED NATIONS 

(Oct.14,2019,3:00PM),https://www.un.org/development/desa/indigenouspeoples/wp-
content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf. 
67GrethelAugilar,supra note 57. 



ENVIRONMENT, TECHNOLOGY AND SOCIAL CHANGE 

304 

• Property rights in traditional knowledge, innovations and practices.68 

Without proper protection and recognition of their rights, it is difficult to 
acknowledge their efforts and rights that they have applied to come up with 
various traditions or knowledge. 

V. Legal Implications 

It is thus essential that such issues are aired in public debate as the technology 
develops. Many countries are actively reviewing the safety and ethics of 
biotechnology research and its applications. Some countries have already 
established research guidelines for work on embryo transplantation, embryo 
research, and surrogate motherhood. Lawyers and the public at large will be 
required to face up to these and similar questions as the biosciences, and 
biotechnology in particular, move forward.69 Legal problems have already 
emerged regarding patent laws. In 1980, for example, a U.S. court overturned 
existing practice and ruled that genetically-engineered microbes may be 
patented. Since then, laws are made to look into various matters that are caused 
when new biotechnological inventions are made. But there is still no specific 
legislation that looks after the economic rights of Indigenous peoples over their 
traditional knowledge.70 

India’s Traditional Knowledge and Biological Material Draft Guidelines has 
been framed to provide protection to TK and biological materials by the 
Biotechnology Industry Organization (hereafter referred to as BIO)and is a 
small step that recognises theTKof the indigenous peoples. The Draft Guidelines 
specify that Indian law shouldcontainprovisions for the protection of TKand 
biological resources pre-patent, during patenting and post-patent.71 The 

                                                           
68
Id. 

69Michael Morrison et al, CRISPR in context: towards a socially responsible debate on 
embryo editing,HUMANITIES&SOCIAL SCIENCES COMMUNICATIONS 
(Oct.15,2019 10:00PM),https://www.nature.com/articles/s41599-019-0319-5. 
70Arsenio M.Fialho et al, Patent controversies and court cases,CANCER BIOLOGY & 
THERAPY (Oct.14,2019, 
12:00PM),https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3493429/. 
71
India Traditional Knowledge and Biological material Draft Guidelines: Biotech 

Industry Provides Input,BIOTECHNOLOGY INNOVATION ORGANISATION 
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knowledge-and-biological-material-draft-guidelines-biotech-indust. 
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Guidelines further direct examiners and controllers to ensure screening of patent 
applications pertaining to TK.72 Moreover, BIO is concerned that a special 
procedure for assessing “TK” given the ambiguity associated with what can be 
considered TK can create significant delays in patent examination. BIO is 
concerned that this may not be a mere process of classifying inventions, but 
rather could lead to determinations about the nature of the invention that may 
have a substantive impact on patent examination without a fair and effective 
system for enforcing the rights and adjudicating disputes. For example, it is 
unclear whether a determination that an invention is or is not based on TK 
would have any effect on whether currently publicly available information 
declared to be “TK” would be considered to withdrawn from the public 
domain.73 In addition, such a determination may lead to an unintended result 
that TK rights are in conflict with or would be perceived to be superior in effect 
or operation than those provided under patents, copyrights, trademarks, trade 
secrets, plant variety protection or other intellectual property protection systems 
to other products.74 BIO urges that all applications should be treated on a case-
by-case basis, as indicated under the Indian Patents Act, for novelty, inventive 
step, sufficiency of description, etc.75 

Though, the draft guidelines are framed but it contains various problems. The 
first problem occurs with the Guidelines creating another separate screening 
process to ensure patent applications do not claim TK.76  While on its face this 
seems innocuous, India Patent Law already provides a process for analysing 
patentability claims which should already include reviewing TK.  Even the 

                                                           
72
Id. 

73
Comments of the Biotechnology Industry Organization (BIO), BIOTECHNOLOGY 

INDUSTRY ORGANISATION 
(Oct.21,2019,12:00PM),https://www.bio.org/sites/default/files/BIO%20Comments%20t
o%20India%20TK-GR%20Guidelines.pdf. 
74Advocate Rakesh Tiwari et al, Role of Intellectual Property in Innovation and New 
Product Development,(Oct.20,2019,10:00AM), https://www.lawyered.in/legal-
disrupt/articles/role-ipr-innovation-and-new-product-development/. 
75
Supra note 57. 

76T.C.. James et al, Protection of traditional knowledge in India,SCOPING PAPER 
NO.2 
(Oct.21,2019,3:00PM),http://www.ris.org.in/fitm/sites/default/files/Scooping%20Paper
%20No%202.pdf. 
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United States and the European Union provides protection to India’s TK under 
prior art review processes.77Another problem occurs when the Draft Guidelines 
begin to redefine substantive patentability standards.  Guiding Principle 1 
removes from patentability isolation of active ingredients from plants with 
associated TK.  This is out of step with the European Patent Office, the USPTO, 
the JPO and the majority of patent offices around the world.  The policy 
rationale also seems confusing as the identification of the specific ingredient is 
novel and non-obvious and the community is still free to use the plant as they 
always have regardless of the patent.78Finally, source and geographical origin 
requirements ignore the realities of bio prospecting.  For biotechnology 
inventions, the majority of bio prospecting is done by university professors that 
collect samples and conduct the basic research.  Small biotechnology companies 
later acquire the knowledge and sometimes the active ingredient itself without 
understanding where the original sample was obtained. 79 Further the small 
biotechnology companies have no way of knowing whether the access of the 
sample was done on “mutually agreed terms” and in accordance with the law of 
the country. 80 

VI. Conclusion 

The Indian legislation that are enacted for protection of Intellectual Property 
Rights like the Indian Patent Act, 1970, the Trade Mark Act, 1999, the 
Geographical Indication of Goods (Registration and Protection) Act, 1999, the 
Design Act, 2000 and the India’s sui generis act i.e. the Protection of Plant 
Varieties and Framers Rights Act, 2001 lacks specific provisions for protection 
of traditional knowledge of indigenous communities.81 
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Even though there are many debates regarding protection of the rights of the 
indigenous peoples, yet not much has been done. There is a need to recognise 
and protect their rights.Hence, development is necessary but developments must 
be beneficial to every living beings. Such development must be sustainable one.  

 

 

 

                                                                                                                                               
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment
_data/file/627956/IP-Rights-in-India.pdf. 
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Legal and Regulatory Issues of Privacy and Data 
Protection in E-Commerce and Social Transformation 

Sambhavna Rai
1 

Abstract 

The concept of Right to privacy with that of data protection has gained enormous 

attention over the years. With the technological advancement our society has witnessed 

transformation both good and bad in abundance. Talking about the social 

transformation it is pertinent to mention that traditional society abhorred privacy and 

there were hardly any data to be protected . But time changed and society valued their 

seclusion and preferred to be left alone without interference from other fellow human 

beings. With the mushrooming borderless technology people became even more 

conscious of their data and valued privacy unlike their forefather who abhorred it.   

To keep tandem with progress and safety in era of internet particularly in genre of e-

Commerce, India came up with the Information Technology Act, in the year 2000 which 

continuous to be inefficient despite of several amendments. 

Change is necessary for any society to progress but the change brought by the internet 

in the lives of people has invited greater risks. Such risks have appeared in the forms of 

infringement of privacy, data theft, issue of choice of law and jurisdiction.  

With regard to the concept and concern stated above, this article will try to analyze the 

legal and regulatory issues of privacy and data protection in e-Commerce along with 

the transformations so brought by the internet in our society with central focus on the 

misfortunate internet has done to our legal and regulatory system with its attitude of 

knowing ‘no boundaries’.  

Keywords: Privacy, Data, Social change.  

 

I. Introduction 

No doubt technology has improved the efficiency and robustness of business 
across the globe and there has been a paradigm shift from the seller’s market to 
buyer’s market which has led to variety of needs and requirements. The issues 
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isI.T. Act, does not specifically provide the manner of forming a contract which 
takes on an online platform and untraceable jurisdiction2.  

An increased human interaction in an online platform has paved way for privacy 
protection and therefore is of a grave prime concern. Generation of huge amount 
of data online and its vulnerability to misuse creates a new challenge coupled 
with the presence of considerable amounts of data on the internet further triggers 
the issues of violations of privacy. Therefore, in these circumstances the need 
for the protection of privacy can hardly be overstated.3 

In a society as people has become busy bodied, greater consciousness in favour 
of the protection of the right of privacy has been yielded. In a contemporary 
society, information technology has attained prominence in everyone’s daily 
life. With the generation of sensitive personal data in a bulky amount by the 
conscious or unconscious activities of people in everyday life has attracted more 
vulnerability.4 

The classical legal definition of privacy is attributed to a United States judge, 
Judge Cooley, who opined that it consists of ‘the right to be left alone”5. Going 
back to the history dated 1980, it is to be noted that threat to privacy was 
recognized by two Boston attorneys in the article captioned “The Right of 
Privacy”, published in the Harvard Law Review.6 The Right to privacy is central 
in e-Commerce and it is interconnected with security and trust and poses a 
critical problem for e-users in e-Commerce. Over the years, the privacy 
protection for e-users transactions has turned out to be very vital.  

Despite several amendments in I.T. Act of 2000, it miserably fails to give a 
precise and universally accepted definition of the term ‘Privacy’ and ‘Data 

                                                           
2Dr. RAKESH KUMAR & AJAY BHUPENJAISWAL, CYBER LAWS 95 (APH 
Publishing Corporation) (2011). 
3RISHIKA TANEJA & SIDHANT KUMAR, PRIVACY LAW, PRINCIPLES, 
INJUNCTIONS AND COMPENSATION231 (EBC Publishing (p) Ltd., Lucknow) 
(2014). 
4
Ibid. 

5 IAN J. LLOYD, INFORMATION TECHNOLOGY LAW 17(Oxford University Press 
198 Madison Avenue, New York, United States of America) (7th Edition, 2014). 
6  ROGER L. SADLER, ELECTRONIC MEDIA LAW 175(Published by, Sage 
Publications, Inc.,) (2005). 



ENVIRONMENT, TECHNOLOGY AND SOCIAL CHANGE 

310 

Privacy’ and as such, has generated a concern and need for having a 
comprehensive law for providing a set of definitions of the stated term. To 
address new arising threats to privacy and data protection in e-Commerce, 
comprehensive law is the only expected relief for curbing the legal, techno- 
legal and regulatory issues in e-Commerce.  

Every country has embedded the privacy rights in their Constitution and this 
right is also well addressed and protected under International Documents like 
the Universal Declaration of Human Rights, and in International Covenant on 
Civil and Political Rights, as well as in many other international treaties.7 

In a new society these technologies have given a weapon to eavesdroppers to 
invade into the privacy of individuals and as a fact the concern for privacy is at 
greater risk than it was in the past. The use of numerous data by computers and 
internet which commodify the data regarding individuals people are in a way 
violates the individual’s privacy 8and thus this legal and techno-legal issue 
needs to be addressed not only at the National level but at the International level 
too. 

Talking about the social transformation, it is pertinent here to point out that our 
forefathers conceived privacy as against their safety, and for them demanding 
privacy would mean threat to their lives from the wild beats. The more they 
asked for privacy, more they were under the risk of falling prey to the animals. 
They believed in giving away one’s privacy for the betterment of their group. 
This concept of ‘privacy’, ‘free from intrusion’, ‘having control over one’s 
personal information’ etc. came into picture slowly. The gradual shift caught 
impetus only after the development of web network. With passing time, Human 
understood the concept of privacy, and wanted to keep theme private i.e. free 
from interference. They started guiding themselves against intruders who 
invaded their personal lives without their consent. This alertness aroused after 
the menace technology gave back in the form of ‘cookies’, ‘web-bugs’, ‘data 
theft’, Denial of Service attack (DOS), breach of confidentiality, issue of 
jurisdiction, choice of law, choice of forum,  etc. 

                                                           
7  A. KRANTHI KUMAR REDDY,CYBER SPACE AND THE LAW-ISSUES AND 
CHALLENGES 202 (NALSAR University, 2004). 
8 RAMAN MITTAL & NEELOTPAL DEKA, CYBER PRIVACY, LEGAL 
DIMENSIONS OF CYBERSPACE, 197 (S.K. VERMA & RAMAN MITTAL, eds.,) 
(Indian Law Institute).  
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Society has been transforming since ages. Transformation can be seen in many 
faces but out of these many changes in human lives, the change brought by the 
internet is commendable. It is true that every good thing comes with some 
drawbacks. Internet too is ornamented with flaws, which have become a hot 
topic of discussion plus a headache to many countries including our own.  

 

II. Contours of privacy and data protection: Review of Literature 

Issues of Privacy and data protection have engaged the mind of the legislators of 
not only India but also of the U.K., EU and USA to name a few. With the 
introduction of e-Commerce the fear of losing control over one’s data and 
privacy have increased to a massive level like never before. Privacy is not a part 
of any legislation and there is not a single accepted definition till date. In the 
past attempts were made by various Jurists, Writers and Authors to define the 
term ‘Privacy’. Data protection and privacy rights are considered to be the two 
most important rights conferred by any civilized nation. In the digital world 
some Author is of the view that Internet is a severe threat to privacy, where 
some view Privacy as Right of Individuals and Organizations to be left alone 
and secure their personal papers and data. Freedom from unauthorized intrusion 
and lack of standard definition of Privacy has thought to be a ‘difficult notion’. 
In the e-Commerce era privacy has formed an integral part thereby increasing 
trustworthiness and loyalty and there is a legal requirements for undertaking e- 
commerce in India which involve compliance with other laws like contract law, 
Indian penal code, etc. In the deficiency of a uniform definition of the term 
‘Privacy’ it’s protection and that of Data is assumed to be derived from laws like 
Information Technology, Intellectual Property, Contractual Relation Crimes and 
Contractual relations. With the passage of time the e-Commerce user became 
aware of the vulnerability of their Data and started changing their password 
again and again or at reasonable interval of time due to the issues of Privacy. 
Another problem involves new threats to individual privacy as Technology 
designs people’s relationships with Social Institutions. What had worried the 
nineteenth century was again observed in the present digital world for posing 
threats to not only Privacy but too many other areas of laws also. Privacy has 
been classified as  Defensive Privacy, Human Right Privacy, Personal Privacy 
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and lastly the Contextual Privacy. Other classification includes solitude, 
isolation, anonymity, reserve, intimacy with friends, and intimacy with family in 
addition to thisthere are  Privacy of Person, Privacy of behavior and Action, 
Privacy of Data and Image, Privacy of Communication, Privacy of thoughts and 
feelings, Privacy of Location and Space, and Privacy of Association. With the 
development of Technology, complexity of Privacy issues in legal, social-
psychological, economic or political has been inadequate and satisfactory.   Due 
to fact that there is not a single uniform accepted definition of the term 
‘Privacy’, States across the globe seeks to balance an Individual’s Right to 
Privacy (Julia Drake) and due to the fact that the concern for Privacy is not new 
it has concerned almost all the world democracies since 1960 and as such it 
creates a concern for protecting Privacy and Personal data involving co-
operation between countries.  In order to secure freedom of the press States has 
recognized four different Forms of invasion of Privacy namely intrusion, public 
disclosure, false light and appropriation. After the legal issue which is involved 
in defining the term “Privacy”, e-Commerce is overburdened with another major 
setback relating to malicious use of sensitive Personal data as well as problem 
relating to providing Data Security. Other problem incorporates understanding 
and defining of Sensitive Data, which is not yet attempted by any law 
throughout the globe. Aim to minimize intrusion into one’s privacy  in the 
process of collection, storage and dissemination of personal data was also 
figured out by some of the Authors in considering issues relating to Privacy, 
Data Privacy and its protection. Breach of Private rights of an individual’s, from 
a Computer data containing personal information was considered by the 2008 
Amendment Act by inserting Sec 72 and Section 72A for redressing this 
problem. Issues of Data mining and confidentiality  relating to e-Commerce was 
considered to be front and center along with threats to privacy  in the Internet. 
Use of the text files called cookies in collecting data from users for marketing 
them in advertisements networks and third party websites with the help of 
JavaScript and flash technologies has said to have taken advantage for not 
having one unified body which could have  govern the online space with its 
strict and stringent rules  New age is not only accompanied by some negatives 
like issues on privacy and security but also with new threats to Privacy and its 
protection. In understanding the legal and techno-legal issues of Privacy, Data 
Privacy and Data Protection in e-Commerce understanding of the laws of other 
Nation Country is vital. Obligation on Data Controller, transfer of personal 
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Data, Data Protection has been the rule set out in the U.K.’s - Data Protection 
Act of 1998.  Right to Privacy is viewed as an independent concept by some 
Authors as this concept of Privacy made first appearance in America law as a 
tort, a civil suit for damages or an injunction to protect against an unwarranted 
invasion by others of the vague "right to be let alone”. Privacy Commissioner 
for Personal Data of Honkong has incorporated six data protection principles 
aiming to protect the privacy of individuals in relation to their personal data and 
this ordinance was viewed as a cornerstone in the creation of a new culture in 
carrying out and in handling of personal data during their whole life cycle from 
their collection to their destruction. In the age of information some Author 
viewed the massive collections of data stored on disparate structures as 
unfortunate as it created initial chaos and led to the creation of structured 
databases and database management systems (DBMS). In Countries like U.K., 
apart from the legal issue, other techno-legal issues were also discovered like 
that of Cookies in e-Privacy Directive. Difficulty in defining the term ‘Privacy’ 
among all the Human Rights has been identified in the international catalogue. 
Data protection has been considered to be no longer just a Privacy right, as data 
have also become an economic good, which means it also is property. The 
issues of the ‘traffic data’ are also crucial in such a scenario as this can be used 
against the person and can lead to make assumptions about what type of person 
is he and what advertising might be of his interest. the person in internet is 
paying for the information he wants to collect but the privacy intruders are using 
his money for their economic benefits while using his traffic data for the 
collections of his liking and disliking in order to sale whatever they want. 
(Access International). Another issue is privacy protection laws which are 
different in different countries. The difference in laws becomes more 
problematic in cross border disputes. Hence this raises complication in privacy 
compliance processes.  The Author around the globe is also concerned with the 
regulatory issues and legal questions that have alarmed the online activity due to 
growth of increased internet and its boundary-less activities. Some Authors view 
privacy and security as still ongoing research problems and regards tackling of 
privacy, as a difficult matter. Issues like jurisdictional conflicts involving States, 
private actors, and regulatory agencies in the global economy has been 
highlighted to be interconnected and regarded the internet as ubiquitous. States 
also frequently assert their jurisdiction over conduct occurring outside their own 
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territory, particularly with regard to conduct on the Internet. Reserve Bank of 
India introduced guidelines governing internet banking, confidentiality, anti-
money laundering and know-your-customer norms, which may have prompted 
customers to move towards the e-platform, albeit with some concerns with 
respect to the privacy and security of their banking transactions. To understand 
the concept of Privacy some Author finds that having a neutral concept of 
privacy will enable to identify when a loss of privacy has occurred so that 
discussions of privacy and claims of privacy can be intelligible. And secondly 
thinks that privacy must have coherence as a value, for claims of legal 
protection of privacy and lastly states that privacy must be a concept useful in 
legal contexts, a concept that will enable to identify those occasions calling for 
legal protection, because the law does not interfere to protect against every un- 
desirable event. The Protection of Privacy Rights from Government Action in e-
Commerce is required as well as there is a need for proper recognition of the 
problems relating to acknowledgement issue in e-Commerce and the concern is 
much more in Americawith regard to online tools,where theAmericans has 
expressed a consistent lack of confidence about the security of everyday 
communication channels and the organizations that control them and they 
exhibited a deep lack of faith in organizations of all kinds, public or private, in 
protecting the personal information they collect. 

 

III. Privacy and K.S. Puttaswamy (Retd.) v. Union of India: An Overview: 

The landmark case of Justice K. S. Puttaswamy (Retd.) v. Union of India 9 began 
in the year 2015 with a bunch of petitions challenging the Constitutional validity 
of compulsory use of Aadhar for access to social welfare programmes 
(including subsidy disbursal).10 Right to Privacy came to be the most undecided 
genre of the said case before the Bench comprising of three Judges deciding the 
validity of the Aadhar.  It became inevitable to settle on the issue of Right to 
privacy before deciding the matter of Aadhar. Hence the question was referred 
to Chief Justice of India to be put before a Bench of five judges of the Supreme 

                                                           
9 (2015)8 SCC 735 (India). 
10BinoyVisman v Union of India, (2017) 7 SCC 1(India).   
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Court which ended up into formulation of a Bench of nine judges for the 
settlement of the uncertainty over the essence of Right to Privacy.11 

The State has a concomitant obligation to define as well as protect data and 
privacy.12 Protection of Data will not only protect the privacy but will also help 
in safeguarding the autonomy of individuals. Right to privacy is now part of the 
Fundamental right by the effort brought in the landmark case of Puttaswamy. 
The judgment emphasizes on the need of having a data protection law and 
highlights the principle of consent and informational privacy in the era of big 
brother trend.  

 

IV. Social Transformation under the Blanket of Internet  

At the outset the term ‘social transformation’ in common notion is generally 
understood as to be brought either by industrialization and urbanization with 
other factors including education and marriage.  The impact of internet on social 
front especially in e-Commerce is very rarely discussed at mass level.  The 
credit to paradigm shift in the present social structure can be mostly attributed to 
the internet.  At the dawn of internet in this century, issues relating to privacy, 
data protection, issues of choice of law and jurisdiction are to be discussed 
without any further delay.  

In a society, human beings are inevitable and so is the conflict. No Social 
transformation can take place without any conflict. One of the most prominent 
social transformations can be seen in the light of technology in human lives. 
Technology has shaped the society in manifold. Such transition has prima facie 
affected the privacy and data protection of human beings not only in India only 
but in other countries too.   
                                                           
11 The Court in Puttaswamy case not only attempted to define the nebulous concept of 
‘privacy’ but did analyzed the various hues and shades of ‘privacy’ and finally 
contained the myriad concept of ‘privacy’ within perceptible contours. (Dec., 19, 2018, 
3:56 PM) https://medium.com/indrastra/an-analysis-of-puttaswamy-the-supreme-courts-
privacy-verdict-53d97d0b3fc6.  
12Dr. R. VENKATA RAO &Dr. T.V. SUBBA RAO, eds.,  A PUBLIC DISCOURSE 
ON PRIVACY-An ANALYSIS OF Justice K.S. Puttaswamy v Union of India” , 52 
(Foreword by Hon’ble Justice Prof. Dr. S. Rajendra Babu). 
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With the introduction of internet in human lives, lives of the individuals have 
changed dramatically. Such transformations have left many unsolved questions 
as well as legal and techno-legal issues in privacy and data protection in e-
Commerce.  

In the milieu of social transformation in genre of technology this article mainly 
focuses on the issues so bought by the internet in the platform of e-Commerce 
on the issues of choice of law and jurisdiction.  

 

V. Conclusion  

No doubt that the technology has made the lives of the individuals really 
comfortable. For such a comfortable life there is a price to pay for. Such price 
has to be paid not only in cash but in other forms too. Such other forms have 
taken place in the form of privacy and data.  Internet knows no boundaries but 
the Court has to exercise its jurisdiction within permissible limits. The attitude 
of internet to know no boundaries have occupied the mind of the legislatures to 
frame laws to deal with the issues of privacy, data protection, choice of law as 
well as jurisdiction.  

The most prominent social transformation can be seen to have taken place only 
after the dawn of the internet. A lot of research gaps have been found during 
perusal of the available literatures. The most significant discovery is, there is not 
a single legal definition of the term ‘privacy’ and ‘data privacy’. Indian laws are 
not comprehensive but scattered. Our legal system still needs a complete law to 
deal with the issues of privacy and data protection along with the issues of cyber 
crimes and the issues of choice of law and jurisdiction. Apart from coming up 
with the comprehensive laws to tackle the highlighted issues, the need of the 
hour is to educate the people about the pros and cons of the internet.  There 
should be a sensitizing programme in the social institution including every 
government and private institutions, colleges as well as schools.  Only few 
people are aware of their privacy rights and the importance about their data. 
Only few people values and protect them against third person. Majority of the 
society don’t know what privacy is and why it is to be protected. In the absence 
of such awareness, framing of a law would serve only half of the purpose.   
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Abstract 

Most of the countries in South Asia like Bangladesh,China, India and Pakistan derive 

their water sources from the Hindu Kush mountains. It holds the largest stretch of 

frozen water outside the polar territory for which it it’s referred to as the ‘Third Pole.’ 

There exists an imminent threat from both the climatic and ecological variations 

coupled with human activities.Signs of water stresses have been found in majority of the 

affected regions. More than a billion people are living and thriving off this geo-climatic 

zone which has therefore, become a region of man-made exploitation. If the predictions, 

in respect to, growth of population, latent demand for agricultural and energy resources 

along with climatic variations are not made accurately, the actual stress on the Hindu 

Kush Himalayas(HKH), can never be assessed correctly, and hence actions taken may 

not lead to the pre-set goals. 

Chances of probable water stress are high. Therefore, this paper strives to testifyand 

analyse the growth of burgeoning literature springing from research institutes that 

testify a range of existing and emerging natural and human driven hazards. There has 

been a lacuna despite the concerned efforts of scientists, humanitarian as well as 

developmental policyformulators. Thus, this paper tries to channelize an institutional 

perspective and a holistic approach which needs to be brought in place to study inter- 

relationships and the dynamics of such perils. 

Keywords: - Climate change, Hindukush Himalayas (HKH), Third pole, glaciers, 

treaties. 
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I. Introduction 

The expanse of the Third Pole is very wide, initiating from Indira Col in the 
north west to the starting point of river Nubra in the northeast. It is situated in 
the eastern Karakoram range covering an expanse of nearly 1000 square 
kilometres and its breadth ranges from 2 to 8 kilometres. It is one of the harshest 
profiles, due to harsh temperatures and high elevation. The Siachen Glacier 
finds its place just below the Fedchenko Glaciers of the Pamirs receiving 6 to 7 
metres of snow where the yearly total does not exceed above 10 metres in the 
months of winter. The Fedchenko Glacier stretches across 77 kilometres in 
length. Strong blizzards in the Siachen glacier, are a common occurrence which 
have an average speed of 150 knots or 300 kilometres per hour. The wind chill 
factor tends to further decrease the temperatureevenbelow than a negative 40 
degree Celsius on a daily basis. Summing up all these factors and their 
consequences on the ‘Siachen Glacier’, the terrain has been referred to as the 
‘Third Pole1.’ 

There have been significant indicators like a rapid increase in air temperature, 
glacier retreats, notable variations in spring phenology2, rise in permafrost 
temperatures, herbage greening and active cover heaviness. These variations 
have a vital impact on the ecological community and a consequential effect on 
the carbon interchange between atmosphere and the active layer. In the mid and 
low latitudes of the northern hemisphere, the Siachen Glacier has the largest 
expanse of permafrost contour. 

 

II. The Effect of Climatic Variation upon Glaciers in Asia 

Reports concerning major changes in the glaciers due to rapid climatic 
fluctuations in the Himalayas and other parts of high Asia have come to light, 
especially of rapid melting of glaciers. The threat of imminent glacier pitfalls 

                                                           
1 Climate Change, The Third Pole (2020), https://www.thethirdpole.net/en/ (last visited 
Jul 15, 2020). 
2Third Pole climate warming and cryosphere system changes, World Meteorological 
Organization (2020), https://public.wmo.int/en/resources/bulletin/third-pole-climate-
warming-and-cryosphere-system-changes (last visited Jul 3, 2020). 
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and the reliability on water reserves is a major concern at the local, national and 
transnational strata. The glacial diversity in the region are very wide and so are 
their responses. 

Documents reporting the disappearance of glaciers have been reported from 
various glacial regions of Asia. Though glaciers are vanishing more or less at a 
fast rate, the glaciers in the upper Indus and upper Yarkand river basins have 
been an exception. The glaciers there have been holding tight for a prolonged 
period of time and presently many have started forming and advancing in the 
Karakoram Himalayas. These happenings are just the broader picture of the 
current scenario of the Eurasian glaciers as they too had denigrated through 
most of the twentieth century. These instances point out that, clinging onto 
efforts to protect our already existing glaciers, might lead us to overlook the 
potential threats which a new glacier may behold, the threats being far more 
complex and far more precarious than the foregone ones. 

‘Himalaya’ as a term has been used since time immemorial to depict the snow- 
and ice-covered mountain regions which separates Indian subcontinent from rest 
of the Asian subcontinent. People have a positive outlook towards the mountains 
and its bountiful resources as their livelihood is depended on it; the rivers being 
the creators of the fertile fields, and being interconnected with the Greater 
Himalayan Watershed ensure the best agricultural output and give a much 
significant boost to population. The conservation of the ecological and 
hydrological systems of the highlands are dependent on the accumulation of 
water and silt. 

The ‘Siachen Glacier’ till the 1940s was controlled under a small symbiosis of 
tiny states that often let loose on its authority. The Russians, the British and the 
Chinese marked the mountains as their final perimeter and had very prominently 
distinguished their lines on the map but left them unexplored. After the second 
world war the subjects of the colonized states were let free and, in a hunger, to 
claim more immunity and authority, a brawl occurred which led to a mess of 
claims and counter-claims that stretched from Afghanistan to Myanmar, across 
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the 2400-kilometer-long stretch of the Himalayas. Nepal and China were the 
only countries who could ever come to an agreement in the year 19613.    

India and Pakistan have till date fought three wars since 1984, over the Gilgit- 
Baltistan (a region in the north of Kashmir) province, which is looked after by 
Pakistan. The countries have strongly catalyzed the highest battleground in the 
world, and India and Nepal still continue to work out matters between their 
shared border. The Aksai Chin region has been jointly claimed by India and 
China which is a desert in a high-altitude region between the Tibetan 
Autonomous Region (China), Xinjiang (China) and Ladakh (India)4. This region 
is administered by the Indian government and claimed by the Chinese 
counterpart. However contrary to this, Arunachal Pradesh (not entire, major 
parts of it are claimed by China though), (north-east India) is administered by 
China and claimed by India which pop up on the map of China as Nang Tsang 
(South Tibet). China and Bhutan too have a similar contradiction. 

 In 1962, Bhutan and China were at war in the east-west sections of their 
borders. Tensions persisted. Gradually China in 1964, India in 1988 and 
Pakistan too in 1988, became nuclear armed nations. The Dokolam stalemate 
escalated the normalized state of tension between the two countries in 2017 
when China tried to seize a piece of high- ground from the Indian troops in the 
China – Bhutan border5. A terrorist attack in the Jammu highway in 2019, had 
sparked off a military attack by India in Pakistan occupied Kashmir (PoK) in 
retaliation. Though an administrative re-organization has been carried out by 
India on the part of the land on which they operate, Jammu and Kashmirhave 
been placed effectively under the control of New Delhi’s legislation. 

 

III. Problems Related to the Third Pole 

                                                           
3
 HimalDoc, Lib.icimod.org (2020), https://lib.icimod.org/record/27387 (last visited Jul 
12, 2020) 
4
India-China relations and the geopolitics of water, Lowyinstitute.org (2020), 

https://www.lowyinstitute.org/the-interpreter/india-china-relations-and-geopolitics-

water (last visited Jul 10, 2020). 
5
 Ahead Of Parliament Session, Government Finds Support On China: 10 Facts, 

NDTV.com (2020), https://www.ndtv.com/india-news/pm-modis-top-ministers-brief-

all-parties-on-stand-off-with-china-10-updates-1724886 (last visited Jul 23, 2020). 
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ICIMOD (International Centre for Integrated Mountain Development) is an 
intergovernmental research centric organization possessing regional status 
within South Asia basically dealing with sustainable development and climate 
change. A current study by the ICIMOD6 reveals that one -third of the glaciers 
in the Himalayas would cease to exist by the next one hundred years. It can only 
be stopped if the countries reduce emitting harmful gases by the end of 2050. 
Such a change will lead to the depletion of groundwater resources and 
significant water bodies, increase in temperatures and certain areas may 
experience harsh climatic situations rather than, due rainfall. The changes in the 
conditions are quite radical; they might lead to problems in future. The glaciers 
are melting fast and there are significant transitions in the weather of such 
regions. The rainfall intensifies and regions experience droughts, floods and 
landfalls to a great extent. Economic saturations and population resettling are 
effects of such a situation. As these changes grow more prominent, it is 
expected that these changes will widen and conflicts will boil leading to vast 
variations and shifts in population. It is estimated that 50 percent of the 
population residing in the countries besides the Himalayans suffer from 
improper nutrition intake. Any further variations in climate and temperature will 
make them more exposed. 

There is a need of urgent focus on the glaciers of the Indus and Yarkand rivers. 
The growth of such glaciers has led to the formation of enormous dams made of 
ice and damaging floods. In the coming years the existing and the present water 
reserve uses are completely dependent on glacier-fed streams and face a 
potential danger from glacial floods and sedimentation. Inadequate information 
and tracking coupled with marginal scientific comprehension of these high 
elevation glaciers continue to be the largest barriers. Deceptive reports based on 
assumption and not on evidence is also a problem. Crucial documents suggest 
that the Indus basin is at great risk of losing all its glaciers. The Karakoram 
region has been presumed to be covered with “dangerous lakes”7coupled with 
advancing ice in a few regions. 

                                                           
6 https://www.eurekalert.org/pub_releases/2019-12/caos-awt120619.php 
7Asian water towers are world's most important and most threatened, EurekaAlert! 
(2020), https://www.eurekalert.org/pub_releases/2019-12/caos-awt120619.php (last 
visited Jul 20, 2020). 
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The underlying problems are endless. The dams are being constructed in 
ecologically weak areas. The hydropower turbines can fail to operate, as in the 
cold months the dam water may solidify. Glacial Lake Outburst Floods may 
happen when melting water at the foot of the glaciers may burst up through the 
blockhouse and wash away the valleys creating havoc. The magnitude of such 
outbursts is on the rise each year and the probability of their occurrence is also 
up the scale.  It will take time for the people to counteract with the idea of a dam 
to be constructed. The Himalayas are not seismically dormant. If a massive 
earthquake were to make a direct hit on a dam, the consequences could be 
catastrophic. The effects of a massive earthquake and its effects on a dam could 
be extremely disastrous.  The Wenchuan Earthquake8of 2008, had caused the 
Zipingpu Dam (Sichuan’s largest hydroelectric dam), quite close to collapsing 
and, a devastating flood was on its way.  

The manner in which the dams have been resurrected in the Himalayan range, 
further arouses the possibility of a collapse of a dam due to an earthquake. In 
place of constructing single dams on the water affluent, constructing water fall 
proper dam systems on primary river channels is a more suitable alternative to 
the state- run hydroelectric corporations, who aim at building dams on the 
principal river strait. UN’s Clean Development Mechanism Program9 along with 
the World Bank are some of the global sponsors to this initiative. A domino-like 
outburst is bound to occur subject to any catastrophic change on these new 
ventures. 

 The 10 Hindukush conjoint rivers measure for one-third of the HKH 16’s 
surface water reserves, but one in every two people reside there out of the 
sixteen countries. One-third of the Hindukush 16’s GDP, generated in the 10 
basins, yields to a total of 4.3 trillion USD. Sudden boom and expansion of both 
the population and the economy, has put ecological strain on the basin water 
reserves. Five out of the ten Hindu Kush Himalayan (HKH) reserves are already 
either facing tremendous water scarcity or have already dried up. If laid enough 

                                                                                                                                               
 
8 Chinese Academy of Sciences, TWAS (2020), https://twas.org/partner/chinese-
academy-sciences (last visited Jul 2, 2020). 
9Clean Development Mechanism - an overview | ScienceDirect Topics, 
Sciencedirect.com (2020), https://www.sciencedirect.com/topics/earth-and-planetary-
sciences/clean-development-mechanism (last visited Jun 1, 2020). 
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light onto the scenario, it stings hardly, the belief that worker and speculation 
groups, have not begun anticipating and marking the liability of the disclosure 
of their resource to the risk associated with basin water. 

 

IV. Global Warming -Impact on Himalayan Riverine 

The patterns in the rain fall, the months in which the seasonal rains occur, the 
melting of the glaciers, the transition from snowfall to rainfall all are critically 
responsible for causing differences in the 10 HKH river basins. If we take the 
example of the Upper Indus and the Upper Yellow rivers, we see that a crucial 
component for overflows is a combination of snow melt and glaciers, and such 
combinations are present for 62-79 percent in the Upper Indus and 25 percent in 
the Upper Yellow. However, there is absentia of proper glacial records system 
for Asian countries. The HKH River Basins cumulatively host an ice deposit of 
7,547 cube- kilometers. This magnanimous collection of ice exterior from both 
the Northern and the Southern poles are termed as ‘Asia’s Water Tower’10. This 
accumulation of ice is one of the largest bases outside the two poles and is very 
frequently regarded as the Asia’s Water Tower. The water that can be derived 
from the melting of these ice masses, will accumulate to 7 trillion meter-cube of 
freshwaters. Such huge quantities of water is sufficient to replete Lake Michigan 
and Lake Erie and nearly 40, three gorges barriers. Amidst the 1970s and the 
2000s, China has let gone of its glacial territories which were far larger in area 
than the land cover of Thailand. Hence there is an immediate and growing 
requirement to search for the starting point, which is very crucial to reach out 
and fill the discrepancies in data, analyzing them and starting a deep dug 
research into the crisis. 

Recent upgraded trends in the city lifestyle reveal that people are migrating in 
and out from over more than 280 cities, all of which are situated in the 10 Hindu 
Kush Himalayan riverine. This effect of accumulation of migrants’ pave way for 
the discourse of the rivers and also increased rate of droughts and floods. 
According to the current data, 1.77 billion people already reside in the 10 HKH 

                                                           
10OECD Water Governance Programme - OECD, Oecd.org (2020), 
https://www.oecd.org/env/watergovernanceprogramme.htm (last visited Jul 6, 2020). 
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river valleys and an estimated total of 1.7 billion people in the HKH. It is 
projected that by 2050, there will be a 50 percent more industrialization rate in 
six of the eight countries for which there might be a sudden boom in population 
migration and proper mechanisms to keep the system steady, should be thought 
of from now. A direct consequence of the increasing systemic subjection in the 
basins, will force the commercial banks to think through yet again, with their 
credit schemes to account for the environmental hazards from a ground level 
perspective.  

 The climate patterns (that is snowfall, rains, overspill) in the HKH basins both 
in the past (1955-2005) and in the near future (2006-2055)11is estimated and 
recorded to be under RCP 4.5 by the Chinese Academy of Sciences12; taking the 
assistance of five climate models. The outcomes were unsatisfactory. It came 
out to be that the temperatures will keep on shooting up and might become twice 
of the present in six of the basins. On the other hand, rivers like the Tarim, Indus 
and the Ganges will face twice the losses with snowfall steadily but 
continuously falling. Certain rivers will face mixed consequences of the 
overflows and four of these rivers will face reduction in water movement. It is 
expected that these forecasts will stay on either a 2 degree rise or a 2-degree fall.   

 

V. Water Policy and Governance in Asia 

The term – ‘water governance’ has been defined as the “social, political, 
economic and administrative systems that influence the use and management of 
water” by the United Nations Development Programme (UNDP)13. The end 
results of water governance as to who is entitled to what amounts, how and 
when, in what manner and other benefits is finalised by the symbiosis of certain 
determinants involved in water governance. The resourcefulness in allocation 
and the distribution of water resources is dependent on the availability and 
usability of water resources which is revealed by the study of “water 

                                                           
11Communities fight for greater say in river management, The Third Pole (2020), 
https://www.thethirdpole.net/en/2019/02/20/communities-fight-for-greater-say-in-river-
management/ (last visited Jul 15, 2020). 
12Home - ICIMOD, ICIMOD (2020), https://www.icimod.org (last visited Jun 15, 
2020). 
13 Renewables Policy Scheme |https://www.thethirdpole.net/en/2019/07/03/renewables-
the-only-way-to-go/(last visited Jun 27,2020). 
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governance”14. It aims at balancing its usage between the exosystemic protocol 
and the socio- economic activities. By the term ‘governing water’ we mean the 
formulation, foundation and employment of water regulations, laws and a proper 
framework to implement the same. Clarification based on the responsibilities of 
the government, human society and services is a must. The action of right-
holders on how to react to the provisions and responsibilities given to them, has 
major impact on the outcomes. 

The antique concept and application of cross-boundary water jurisdiction is as 
old as that of its management. Thus, there is requirement of a constant critical 
analysis of the secondary data, which is set as a base to discover the research 
rationale which lays its foundation mainly on the perspectives of transboundary 
water management15 on a domestic and international paradigm.  

In this wider context of cross-boundary water governance, the present scenario 
of transboundary water reserves and its governance in the Hindu Kush 
Himalayas before conducting a search for any trail or plausible source, takes as 
a tenet of ongoing understanding of the transboundary alliances which hasn’t yet 
evolved as a politically backed up will.  

Asia needs more water to fuel its economy or give nourishment and force, 
except if nations fundamentally re-evaluate their flow trade driven development 
model. At the core of this water emergency are Asia's ten significant streams 
that begin in the Hindu Kush Himalayas16 – and give basic water to China, 
South Asia, and Southeast Asia.  

Experiences from developed countries show that trade can also be used for 
water. United States use much more of the water as compared to European 
nations, for the fact that Europe is largely reliant on water-intensive imports, 
essentially using other people’s water. Asian countries need to gain knowledge 
and hone skills from their fellow countries. If we see carefully, though being 

                                                           
14National Climate Change Policy | ClimaSouth, Climasouth.eu (2020), 
http://www.climasouth.eu/en/node/20 (last visited Jun 29, 2020). 
15 https://www.un.org/webcast/ga/59/statements/chieng040927.pdf(last visited Jun 29, 
2020). 
16About | IUCN, IUCN (2020), https://www.iucn.org/about (last visited Jul 31, 
2020). 
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harshly stricken with groundwater scarcity, Pakistan continues to be the largest 
exporters of ground water reserves which are on the verge of disappearing. 

The Ganga, Indus, Yangtze and Yellow17breed the largest economies with an 
estimated total GDP of USD 3.8 trillion, along with a population of more than a 
billion people. 

These four “priority rivers” are pretty sensitive to weather and temperature 
changes, contributing factors being glacier and snow melt, contributing to over 
20% to 80% of erosion in the upper zones of these rivers. Recent estimates tend 
to show that the entire Ganga and Indus river basins will likely see reduced 
overspills by the year 2055. 

The Chinese Academy of Sciences predicts that the average temperatures of 
most of the basins in the region, will soon double itself, while snowfall will 
reduce – with future losses likely more than twice that of the floods caused by 
Indus, Tarim and Ganga. River runoffs will experience quite a mixed bag of 
results, out of which four rivers will overflow the most. These projections call 
for a 2-degree minimum rise on account of the global warming.18 

This could have several ecological implications ranging from a series of ripple 
effects on permafrost melt, to monsoon and wider weather systems, breakdown 
of critical eco-habitats, groundwater eradication and food grain cultivation, still 
being a blank.  

The cross- boundary nature of these rivers should add a level of depth while 
urging to such problems. “India and China, as upper riparians, must look beyond 
national interests to protect their common waters and lead the way in both 
transboundary and regional economic cooperation,” the report concludes. 

Banks will eventually have to rethink their credit policies to account for the 
ever-increasing environmental risks from a ground level perspective. 

 

 

                                                           
17 
http://www.mobot.org/MOBOT/Research/ecuador/cordillera/pdf/TheIncredibleCondorI
TTO-PUBLICATION.pdf(last visited Jun 30, 2020). 
18 https://whc.unesco.org/document/107099 
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VI. Pakistan Water Policy-Third Pole Impact 

Getting the due consideration and permission of the “water policy package” 
which consists of a declaration and a guideline by the Council of Common 
ministers of Pakistan on the 23rd of April is a landmark moment after a long 
period of inactivity. It deals with the stagnant disputes between the Sindh and 
Punjab provinces which had hindered the structuring and developing of the 
national water policy. The National Water Policy (NWP) talks about nearly all 
the necessary and contemporary issues regarding welfare of such water 
resources and also the concerns of the interest – takers and takes into 
consideration the countries like Pakistan and other knowledgeable fieldsmen, 
since the last 15 years. The Pact throws light on the gravity of the water crisis 
and how it looms over a dark shadow on the depleting water resources, food 
scarcity and also waves warning signals to the fast depleting energy reserves19. 

The salient features of national water policy (2012)20 are as follows: 

Emphasis on the need for a national water framework law, putting a 
comprehensive legislation in place for optimum development of inter-
State rivers and river valleys. 

1. Water, after meeting the pre-emptive needs for safe potable water and 
sanitation, achieving food security, supporting poor people dependent 
on agriculture for their livelihood and high priority allocation for 
minimum eco-system needs, should be treated as economic good so as 
to promote its conservation and efficient use. 

2. Ecological needs of the river should be determined identifying that river 
flows are characterized by low or no flows, small floods (freshets), large 
floods and flow variability and should accommodate development 
needs. A portion of river flows should be kept aside to meet ecological 

                                                           
19 https://www.nti.org/learn/treaties-and-regimes/south-asian-association-regional-
cooperation-saarc/(last visited Jul 12 2020). 
20 https://www.thethirdpole.net/en/2018/10/08/change-world-to-control-climate-change-
say-experts/(last visited Jul 24, 2020). 
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needs, ensuring that the proportional low and high flow releases 
correspond in time closely to the natural flow regime. 

3. Strategies for adaption in purview of climate change for designing and 
management of water resources structures and review of 
acceptability criteria has been emphasized. 

4. A system to evolve benchmarks for water uses for different 
purposes, i.e., water footprints and water auditing should be developed 
to ensure efficient use of water. Project financing has been suggested as 
a tool to incentivize efficient & economic use of water. 

5. Water Regulatory Authority has been recommended to be put in 
place. 

6. Incentivization of recycle and re-use has been recommended. 

7. Water Users Associations should be given statutory powers to collect 
and retain a portion of water charges, manage the volume regarding the 
quantum of water, allotted to them and maintain the distribution system 
in their jurisdiction. 

8. Removal of large disparity in stipulations for water supply towards the 
rural and urban areas must be taken care of. 

9. Water resources projects and services should be managed 
with community participation and on the discretion of the State 
governments and local authorities, the private sector can be encouraged 
to become a service provider in public private partnership model for 
meeting agreed terms of service delivery, including penalties for failure. 

10. Adequate grants must be given to the States to update technology, 
design practices, planning and management practices, preparation of 
annual water balances and accounts for the site and basin, preparation of 
hydrologic balances for water systems, and benchmarking and 
evaluation of performance, etc. 

There has been a clear instruction manual laid by the Water Policy affixed to the 
view of water management and a set of guidelines has been laid down by the 
federal and national governments to throw light on the falling water supply 
which is constantly a back fall for such a country which has its population 
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growing exponentially. The suggestions given by the National Climate Change 
Policy, 201221are to battle the ill effects of climate change, especially in extreme 
climatic conditions like floods, drought, sudden extreme heat waves coupled 
with increase in water level at seas, overestimating lands along the coasts and 
sinkholes. The primary intention of this project is to increase the country’s 
depleting water containing capability, thus in turn bringing about construction of 
dams of variable dimensions to keep up with the variations in seasonal water 
supply.  It demands for a complete re – settlement of the country’s water 
resources groundwork,  controlling and reducing the present pre – occupation of 
groundwater , which in turn is leading to a fall in demand of key water user 
population , such as in areas of irrigation and farming which at present use 
nearly 95 percent of the disposable supply, giving more power to the 
governmental and territorial institutes  . 

 

VII. The Siachen Peace Park Theory 

Peace parks “are transboundary protected areas that are formally dedicated to 
the protection and maintenance of biological diversity, and of natural and 
associated cultural resources, and to the promotion of peace and cooperation”, 
as has been clearly defined by the International Union for Conservation of 
Nature and Natural Resources. 

The rapid changes of the unstable zone into a cross boundary protected area 
might appear to be a perfect solution, but prior to that removing out the armed 
forces from that region is the primary task. Majority of the already functioning 
peace parks, are situated either between friendly neighboring countries or was 
created after the fugitivity between the two countries were over. Such an 
example is of the Condor- Kutuku peace park which was set up in 200422 in the 
region of Cordillera del Condor, which is located between Ecuador and Peru. 

                                                           
21Climate Change, The Third Pole (2020), https://www.thethirdpole.net/en/ (last visited 
Jul 15, 2020). 
22 UNFCCC |https://www.sciencedirect.com/topics/earth-and-planetary-sciences/united-
nations-framework-convention-on-climate-change/(last visited Jul 24, 2020). 
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This has many times proved to be a role model for the Siachen Peace Park. 
However, it is a sin that peace has not been followed by these parks.     

Some environmentalists are even of the opinion that avoiding the struggles and 
appealing for encouraging the militaries of India and Pakistan to act as rangers 
in managing the conservation area as an immediate arrangement,  act as keepers 
and look after the forest conservation within a short period arrangement, and 
allowing the tourists provided that they carry their visa  which has been issued 
either by India or Pakistan. 

But the fact of the matter is that there are people who have demanded a 
complete abortion of the military in the red alert zone, instead they want an 
international science center to be built in the area straight away, for a gamut of 
research studies into different fields. If a cross-boundary peace park is built 
under the aegis of  the IUCN(International Union for Conservation of Nature), 
or a World Heritage Park is built under the aegis of the UNESCO23, or both of 
them , it would help in the post-disbanding conservation of the surroundings of 
the glacial habitats which have displayed a broad horizon of how the actual 
process would take place, what would be the aftermath effects  and which all 
areas would find themselves in oblivion. 

If the conclusion arises that all wild plants and animals along with the natural 
glaciers needs to be left alone, then there arises no question of converting them 
to cross – nation research labs from war-zones. The main idea of a peace park 
does not fulfill the purpose of deactivating the zone, which at first place was the 
crux of the argument. There needs to be a treaty on the annexure of the 
possession of the conflicted areas post the deactivation to make matters more 
lucid. But it is hard to perceive that at a point of time when both the nations, 
India and Pakistan, pay-off the peace parks, expecting them to come to a 
consensus; is very primitive. It is very clear that the disarmament of the glacier 
cannot be linked to the formation of such a park. 

To curb the problem from its very core, a gradual process needs to be followed, 
both at country as well as national level, catering towards the motive of 
ecological protection in the northern glaciers, which could not essentially lead to 

                                                           
23Climate Change Is Disrupting Signs of Spring, ThoughtCo (2020), 
https://www.thoughtco.com/spring-phenology-and-global-climate-change-1203890 (last 
visited Jun 21, 2020). 
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the formation of  an international peace park, but a milder version of protecting , 
perhaps, by neutralizing the effects of unauthorized human or third party 
activity, could be launched. There lies a pothole in the relationships between 
India and Pakistan for much obvious reasons and an inter – national peace park 
would help to bridge in the divide and on a larger picture, this would help both 
the countries to earn a great deal of revenue. 

 

VIII. Conclusion and Policy Recommendations 

There always lies an ardent need for the indigenous Himalayan voices to speak 
up in the policy-making for the region as such would necessitate looking beyond 
the state and setting up priorities for engaging networks of local and regional 
community-based administrations. This would entail reversing the current trend 
of central powers thereby putting more emphasis on local groups, creating 
emphasis upon environmental concerns in the valley. Localised self-government 
structures have been the most common form of governance in the region 
throughout the hills across civilisations. This kind of recognition is very relevant 
because most peaks and regions within the Himalayas are still recognised by the 
colonial names. The most coveted and famous of these names is the Mt. Everest, 
a nomenclature24given by the British to the world’s highest mountain which has 
overshadowed the local name. The mountains are a worship arena and 
considered extremely sacred by the Sherpas. Although the mountain has 
different names, the most famous among them is Chomolungma -Chomo” 
means "lady”, and “langma” means “willow”, “cow” or “heights”. Thus, using 
the local names could be asmall step towards respecting and recognising the 
rights of the tribes and indigenous people in the region, and towards 
decolonising the Himalayas. 

 There is also a requirement of further research that could channelize and 
promote the participation,thusconstructing two alternatives: i.e. to either proceed 
with and fortify existing bi-parallel settlements participating in the 
transboundary coalition, between entities including all concerned nations, or 

                                                           
24 Agriculture Third Pole| https://www.downtoearth.org.in/news/revised-draft-national-
water-policy-restores-priority-to-agriculture-38696(last visited Jul 31, 2020). 
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conduct research and initiate a methodology to assess a speculative 
circumstance, in which each HKH nation chooses to sign and approve a water 
sharing and management treaty,considering the numerous rights and obligations 
under cross-boundary laws and standards,as per various UN conventions and 
recommendations. Be that as it may, by deciding the expense of 'inaction' for all 
riparian HKH nations in case,of nothing, will be a new situation where nations 
keep on ensuring their sovereign rights over water assets. Thecurrent domains 
and prospective areas of research to fulfil the vacuum would help to conceive a 
country’s position within a more vigorous transboundary alliance. 

Creation of policy and research in the field of river water sharing would also 
help in an understanding of different enablingconditions and also help to foster 
educational growth of institutional mechanisms to facilitate regional 
cooperation.Thereby, fostering the understanding of water distribution among 
nation states.  

In addition to research and development, it is also imperative to empower the  
role and capacity of  various regional institutions, like the South-Asian 
Association for Regional Cooperation (SAARC)25and ICIMOD (International 
Centre for Integrated Mountain Development)to help facilitate the access 
toknowledge sharing, technological advancement, critical data exchangeand 
monetarily backed up distribution schemes, whichshould be relooked 
todecipher, whether such inter- organisational collaborations could create a  
platform to provide an  appropriateforum to develop a shared understanding of  
the issues pertaining to water governance, in the Hindukush Himalayan region. 

 

 

 

                                                           
25Surveying Bhutan’s most dangerous glacial lakes, The Third Pole (2020), 
https://www.thethirdpole.net/en/2016/03/18/surveying-bhutans-most-dangerous-glacial-
lakes/ (last visited Jul 2, 2020). 
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